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ABSTRACT

The purpose of this thesis is to examine the problem of gazumping, to consider the various
factors which give rise to it, to examine the adequacy of existing legal doctrine in redressing
it, to explore statutory provisions designed to reduce gazumping and to propose reform of the
law to address the problem.

The term gazumping refers to a practice by which a vendor accepts a purchaser's offer to
purchase land or property, and before exchanging contracts, withdraws from the existing
agreement in order to accept a higher price from another purchaser.

This thesis proceeds on the assumption that gazumping is an undesirable practice, particularly
from the prospective purchaser' perspective. The practice of gazumping initially boomed in a
volatile property market with constantly rising house prices and where demand exceeded
supply. A purchaser who believes he or she has secured the purchase of his or her desired
property may suffer emotional stress and significant costs which cannot be recovered when
the vendor reneges on his or her agreement.

The thesis notes that gazumping occurs at the pre-contractual stage in the sale of property
because there is no legally binding relationship before the formal exchange of contracts. The
thesis posits that the existing law in various Australian jurisdictions offers inadequate
protection to prospective purchasers of property. The thesis examines the inadequacy of
existing legal doctrines and remedies in addressing the problem of gazumping at the precontractual stage and arrives at the conclusion that existing legal doctrine is inadequate. The
thesis notes legislative and other measures in response to gazumping in Australia and other
common law jurisdictions and concludes that these too were inadequate in not going far
enough to eliminate or reduce gazumping. The competing merits of these approaches are
considered.

The thesis establishes that the solution to gazumping lies in an early protection of the
purchaser’s interest in land. This is because as soon as an agreement is enforceable the
purchaser acquires an equitable interest and in the event of any breach of the agreement by the
vendor, the purchaser, as a general rule, can obtain either damages or specific performance.

ii
The thesis raises seven key recommendations for law reform aimed to minimise the
occurrence of gazumping and to provide the purchaser with tools against the practice of
gazumping. It considers that the recommendations can minimise the undesirable practice of
gazumping where the current law is inadequate and also achieve several other objectives.

The thesis considers the law up to 30 October 2005.

v
ACKNOWLEDGEMENTS

This thesis would never have been completed without the help of a number of persons, both
within and outside Australia.

I would like to acknowledge the support and encouragement of my supervisor Dr Maree
Sainsbury who has not only provided invaluable advice but has also always given me kind
words throughout this thesis from beginning to end.

I sincerely thank Dr David Tait and Mr John Gilchrist who have taught me and given me
advice when I needed it. I thank the staff of the School of Law and the University of
Canberra and the Australian National University Libraries for facilitating all that I needed for
my studies. I would also like to thank Ms Sue Prentice of the Academic Skills Program at the
University of Canberra for her professional editing of the thesis prior to submission.

I sincerely thank Professor Phillipa Weeks at the Australian National University, Professor
Bryan Horrigan and Mr Kam Kamarul at the University of Canberra for their invaluable
feedback on my seminars. I also wish to express my sincere thanks to Professor Don
McMorland in New Zealand for his comments and for sending me a copy of his book, Sale of
Land, as well as Professor Mark Pawlowski at the University of Greenwich in London who
kindly sent his invaluable articles for my work.

I would like to thank Ben Wickham at the High Court of Australia for being both my dear
friend and professional legal proofreader. I thank Victor Rodziewicz and John Mason who
always help me and all my friends especially my dear "little friend" who have supported me
with love and kindness.

I am very grateful to my family, particularly my mother, father, aunt, sister and brother for all
their support. I am deeply grateful to my beloved grandmother, Sujit, who passed away
twenty two years ago but who has always spiritually inspired me since my first involvement
in the study of law.

Finally, I cannot find enough words to thank my dear Siriporn

Srisomwong and Richard Bradshaw who have always given me such generous and precious
support. Without all of these I could not have completed this thesis and I thank them all.

vi
TABLE OF CONTENTS

ABSTRACT

i

FORM B

iii

FORM C

iv

ACKNOWLEDGEMENTS

v

TABLE OF CASES

x

TABLE OF STATUTES

xv

INTRODUCTION
i

Background

1

ii

Purpose and scope of the dissertation

7

iii

Structure of the dissertation

8

PART 1
CHAPTER 1: THE STUDY OF GAZUMPING IN RELEVANT AREAS OF
LAW AND CONVEYANCING
1.1

Introduction

10

1.2

Understanding the problem of gazumping

11

1.2.1 The meaning and nature of gazumping

11

1.2.2 The incidence and effect of gazumping

12

1.2.3 Arguments for and against the regulation of gazumping

16

Background understanding of laws relating to the sale of land and gazumping

19

1.3.1 Land law

19

1.3.2 Contract law

22

1.3.3 Equity and trust law

27

1.3.4 Estate agents and estate agency law

27

1.3.5 Trade practices and consumer protection law

29

Understanding sale, purchase and conveyancing in Australia

34

1.4.1 Types of sales

34

1.4.2 Searches and enquiries

37

1.4.3 Vendor disclosure

38

1.4.4 Deposits

45

1.3

1.4

vii

1.5

1.4.5 Contracts for the sale of land and requirements for enforceability

48

1.4.6 Cooling-off period

54

Conclusion

56

CHAPTER 2: KEY FACTORS IMPACTING ON GAZUMPING
2.1

Introduction

2.2

Examination of legal factors in common law and civil law impacting on

2.3

2.4

59

gazumping

59

2.2.1 Principles of law concerning the practice of gazumping

61

2.2.2 Essential elements of a contract in general

66

2.2.3 Formality of written contracts for the sale of land

71

Examination of other factors impacting on gazumping

73

2.3.1 Economic factors

73

2.3.2 Political factors

75

2.3.3 Social factors

77

2.3.4 Cultural factors

79

2.3.5 Moral factors

81

Conclusion

82

PART 2
CHAPTER 3: GAZUMPING AND EXISTING LEGAL DOCTRINES AND
REMEDIES
3.1

Introduction

85

3.2

Damages

86

3.3

Specific performance

90

3.4

Injunction

94

3.5

Part performance

95

3.6

Promissory estoppel

101

3.7

Caveats

109

3.8

Conclusion

114

viii

CHAPTER 4: STATUTORY SCHEMES AND NON-STATUTORY
MEASURES AND PRACTICES RESPONSE TO GAZUMPING
4.1

Introduction

117

4.2

Statutory schemes response and attempt to respond to gazumping

118

4.2.1 Anti-gazumping legislation in Australia

119

4.2.1.1 New South Wales

119

4.2.1.2 Australian Capital Territory

127

4.2.1.3 Northern Territory

131

4.2.2 Anti-gazumping legislation in other jurisdictions

4.3

4.2.2.1 England and Wales

134

4.2.2.2 Ireland

138

Non-statutory measures and practices response to gazumping

141

4.3.1 Contractual measures

141

4.3.1.1 "Subject to contract" agreements

141

4.3.1.2 "Subject to finance" agreements

143

4.3.1.3 Lock-out agreements

145

4.3.1.4 "Options to purchase" agreements

147

4.3.1.5 Conditional contracts

149

4.3.1.6 Contract notes

151

4.3.1.7 Offer and Acceptance contracts

152

4.3.2 Conveyancing practices

154

4.3.2.1 The Scottish system

154

4.3.2.2 Sale by auction

157

4.3.2.3 Electronic conveyancing

158

4.3.3 Compensation measures

159

4.3.3.1 Pre-contract deposit scheme

159

4.3.3.2 Costs-guarantee scheme

161

4.3.4 Other measures
4.3.4.1 Flexi-mortgage
4.4

133

Conclusion

163
163
163

ix

PART 3
CHAPTER 5: CONCLUSION AND RECOMMENDATIONS
5.1 Conclusion

167

5.1.1 Overview

167

5.1.2 Is gazumping a problem?

167

5.1.3 What are key factors impacting on gazumping?

169

5.1.4 Are there any remedies for gazumping?

171

5.1.5 Are there any measures which adequately prevent gazumping?

173

5.2 Recommendations

175

5.2.1 The purpose of law reform

175

5.2.2 Outline for law reform

176

5.2.3 Recommendations for law reform

176

BIBLIOGRAPHY

190

x
TABLE OF CASES

Aiton Australia Pty Ltd v Transfield Pty Ltd (1999) 153 FLR 236.
Allen v Carbone (1975) 132 CLR 528.
ANZ Banking Group Ltd v Widin (1990) 26 FCR 21.
Attorney-General (Hong Kong) v Humphreys Estate Ltd [1987] AC 114.

Ballas v Theophilos (No.2) (1957) 98 CLR 193.
Barry v Heider (1914) 19 CLR 197.
Re Basham [1986] 1 WLR 1498.
Beaton v McDivitt (1987) 13 NSWLR 162.
Blackman v Thompson [1994] ANZ ConvR 279.
Blackpool and Fylde Aero Club Ltd v Blackpool Borough Council [1990] 1 WLR 1195.
Breskvar v Wall (1971) 126 CLR 376.
Bridle Estates Pty Ltd v Myer Realty Ltd (1977) 51 ALJR 743.
Brien v Dwyer (1978) 141 CLR 378.
Butts v O'Dwyer (1952) 87 CLR 267.
Buttle v Saunders [1950] 2 All ER 193.

Carlill v Carbolic Smoke Ball Co. [1893] 1 QB 256.
Carter v Boehm (1766) 3 Burr 1905.
Caton v Caton (1866) LR 1 Ch App 137.
Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130.
Chan v Cresdon Pty Ltd (1989) 168 CLR 242.
Chin v Miller (1981) 37 ALR 171.
Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd (1991) 24 NSWLR 1.
Cooney v Burns (1922) 30 CLR 216.
Cottrill v Steyning & Littlehampton Building Society [1966] 1 WLR 753.
Crabb v Arun District Council (1976) Ch 179.
Currie v Misa (1875) LR 10 Ex 153.
Custom Credit Corporation Ltd v Ravi Nominees Pty Ltd (1992) 8 WAR 42.

Dandara Holdings Ltd v Co-operative Retail Services Ltd [2004] EWHC 1476 (Ch).
Darter Pty Ltd v Malloy [1993] 2 Qd R 615.

xi
Di Lione v Turco [1982] Qd R 224.
Dormer v Solo Investments Pty Ltd [1974] 1 NSWLR 428.
Dougan v Ley (1946) 71 CLR 142.
Durant v Heritage [1994] EGCS 134.

Eccles v Bryant [1948] Ch 93.

Flint v Brandon (1803) 8 Ves 159; 32 ER 314.

Gange v Sullivan (1966) 116 CLR 418.
Gely v Scobell (1989) NSW ConvR ¶54-439.
Giliberto v Kenny (1983) 48 ALR 620.
Gillett v Holt [2000] 3 WLR 815.
Glennon v Sullivan (1985) NSW ConvR ¶55-253.
GR Securities Pty Ltd v Baulkham Hills Private Hospital Pty Ltd (1986) 40 NSWLR 631.
Griffith v Pelton [1958] Ch 205 at 225.
Grummitt v Natalisio [1968] VR 156.

Harlow v Mitchell [1970] QWN 27.
Harris v Fuseoak Pty Ltd; Fitzgerald (Third Party) (1996) NSW ConvR ¶55-770.
Hasham v Zenap [1960] AC 316.
Havas v Cornish and Company Pty Ltd [1985] 2 Qd R 353.
Re Henderson's Caveat (1994) ANZ ConvR 172.
Hewett v Court (1983) 149 CLR 639.
Hodgekiss v Zadro (1989) NSW ConvR ¶55-471.
Hooker Industrial Developments Pty Ltd v Trustees of the Christian Brothers (1977) 2
NSWLR 109.
Howe v Smith (1884) 27 Ch D 89.
Huges v Metropolitan Railway Co (1877) 2 App Cas 439.

Inland Revenue Commissioners v Raphael [1935] AC 96.

J & H Just (Holdings) Pty Ltd v Bank of New South Wales (1971) 125 CLR 546.
JC Williamson Ltd v Lukey and Mulholland (1931) 45 CLR 282.

xii
Je Maintiendrai Pty Ltd v Quaglia (1980) 26 SASR 101.
Jessica Holdings Pty Ltd v Anglican Property Trust Diocese of Sydney (1992) 27 NSWLR
140.
Jones v Baker (2002) 10 BPR 97,922.
Jones v Peters [1948] VLR 331.

Keppel v Wheeler [1927] 1 KB 577.
Koikas v Green Park Construction Pty Ltd (1970) VR 142
Kuper v Keywest Constructions (1990) 3 WAR 419.

Laybutt v Amoco Australia (1974) 132 CLR 57.
Legione v Hateley (1983) 152 CLR 406.
Liverpool Holdings Ltd v Gordon Lynton Caar Sales Pty Ltd [1979] Qd R 103.
Lockett v Norman-Wright [1925] Ch 56.
London and South Western Rly Co v Gomm (1882) 20 Ch D 562.
Longtom Pty Ltd v Oberon Shire Council (1996) 7 BPR 14,799.

Mackey v Wilson (1947) 47 SR (NSW) 315.
Maddison v Alderson (1883) 8 App Cas 467.
Masters v Cameron (1954) 91 CLR 353.
McBride v Sandland (1918) 25 CLR 69.
McWilliam v McWilliams Wines Pty Ltd (1964) 114 CLR 656.
Meehan v Jones (1982) 149 CLR 571.
Mehmet v Benson (1963) 81 WN (NSW) 188.
Midland Bank Trust Co Ltd v Green [1983] AC 513.
Millett v Regent [1975] 1 NSWLR 62.
Molodysky v Vema Australia Pty Ltd (1989) NSW ConvR ¶55-446.
Mountford v Scott [1975] Ch 258.
Mulhall v Haren [1981] IR 364.

Newman v Ivermee (1989) NSW ConvR ¶55-493.
Nguyen v Taylor (1992) 27 NSWLR 48.
Normanby v Devonshire (1697) 2 Freeman 216; 22 ER 1169.
Nunin Holdings Pty v Tullamarine Estates Pty Ltd [1994] 1 VR 74.

xiii

O'Connor v McCarthy [1982] IR 161.
O'Rourke v Hoeven [1974] 1 NSWLR 622.

Pagano v Cama (1995) NSW ConvR ¶55-755.
Palmer v Carey (1926) 37 CLR 545.
Palmer v Wiley (1906) 23 WN (NSW) 90.
Perri v Coolangatta Investments Pty Ltd (1982) 149 CLR 537.
Peter Gabor Gyopar v Brian Hutchins Real Estate Agency Pty Ltd and Mark Schwarz [1989]
VIC LEXIS 934.
Pianta v National Finance and Trustee Ltd (1964) 38 ALJR 232; [1965] ALR 737.
Pitt v PHH Asset Management Ltd [1993] 4 All ER 961.

Reardon Smith Line v Hansen-Tangen [1976] 1 WLR 989.
Regent v Millett (1976) 133 CLR 679.
Renard Constructions (ME) Pty Ltd v Minister for Public Works (1992) 26 NSWLR 234.
Riches v Hogben [1985] 2 Qd R 292.
Robinson v Harman (1848) 1 Ex 850.

Shaw v Harris (No.2) (1992) 3 Tas R 167.
Shawyer v Amberday Pty Ltd (in lip) (2001) 10 BPR 97,898.
Sindel v Georgiou (1984) 154 CLR 661.
Sloane v McDonald Industries (Sales) Pty Ltd (1989) 17 NSWLR 86.
Steadman v Steadman [1976] AC 536.
Stern v McArthur (1988) 165 CLR 489.
Stevens v Stevens (1991) 15 FamLR 51.
Summer v Cocks (1927) 40 CLR 321.

Tallerman & Co Pty Ltd v Nathan's Merchandise (Vic) Pty Ltd (1957) 98 CLR 93.
Tait v Bonnice [1975] VR 102.
Taylor v Dickens [1998] 3 FCR 455.
Thomas v Thomas (1842) 2 QB 851.
Timaru Pty Ltd v Clurstock Pty Ltd (1988) 4 BPR 9,354.
Tiverton Estates Ltd v Wearwell Ltd [1975] Ch 146.

xiv
Tsekos v Finance Corporation of Australia Ltd [1982] 2 NSWLR 347.
Turner v Bladin (1951) 82 CLR 463.
Twynam Pastoral Co Pty Ltd v Anburn Pty Ltd (1989) 6 BPR 13,448.
Tye v House and Another [1997] 76 P & CR 188.

Walford v Miles [1992] 2 AC 128.
Walker Corporation Ltd v Australia NID Pty Ltd (1995) NSW ConvR ¶55-757.
Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387.
Wayling v Jones (1995) 69 P & CR 170.
Webb v Pollmount Ltd [1966] Ch 584 at 597.
Weitman v Katies Ltd (1977) ATPR ¶40-041.
Whitbread v Brockhurst (1784) 1 Bro CC 404.
Wilson v Kingsgate Mining Industries Pty ltd (1973) 2 NSWLR 713.
Winn v Bull (1877) 7 Ch D 29.

Yaxley v Gotts [2000] Ch 162.

Zucchiatti v Ferrara (1976) BPR 97,016.

xv
TABLE OF STATUTES

AUSTRALIA

Commonwealth

Australia Act 1986 (Cth)
Electronic Transactions Act 1999 (Cth)
Insurance Contracts Act 1984 (Cth)
Trade Practices Act 1974 (Cth)

Australian Capital Territory

Agents Act 2003 (ACT)
Civil Law (Sale of Residential Property) Act 2003 (ACT)
Electronic Transactions Act 2001 (ACT)
Fair Trading Act 1992 (ACT)
Land Titles Act 1925 (ACT)
Law Reform (Miscellaneous Provisions) Act 1955

New South Wales

Auctioneers & Agents (Sale of Land) Amendment Act 1987 (NSW)
Auctioneers & Agents (Sale of Land) Amendment Act 1990 (NSW)
Conveyancing Act 1919 (NSW)
Conveyancing (Sale of Land) Amendment Act 1987 (NSW) (repealed)
Conveyancing (Sale of Land) Amendment Act 1990 (NSW)
Electronic Transactions Act 2000 (NSW)
Environmental Planning and Assessment Act 1979 (NSW)
Fair Trading Act 1987 (NSW)
Land Sales Act 1964 (NSW)
Land Sales (Amendment) Act 1987 (NSW)
Property, Stock and Business Agents Act 2002 (NSW)
Real Property Act 1900 (NSW)

xvi
Stamp Duties (Sale of Land) Amendment Act 1987 (NSW)
Statute Law (Miscellaneous Provisions) Act 1992 (NSW) (repealed)
Statute Law (Miscellaneous Provisions) Act No.2 1991 (NSW) (repealed)
Supreme Court Act 1970 (NSW)

Conveyancing (Sale of Land) Regulation 1988 (NSW) (repealed)
Conveyancing (Sale of Land) Regulation 1995 (NSW) (repealed)
Conveyancing (Sale of Land) Regulation 2005 (NSW)
Conveyancing (Vendor Disclosure and Warranty) Regulation 1986 (NSW) (repealed)
Property, Stock and Business Agents Regulation 2003 (NSW)

Victoria

Electronic Transactions (Victoria) Act 2000 (Vic)
Fair Trading Act 1999 (Vic)
Property Law Act 1958 (Vic)
Sale of Land Act 1962 (Vic)
Transfer of Land Act 1958 (Vic)

Estate Agents (Contracts) Regulation 1997 (Vic)

Queensland

Electronic Transactions (Queensland) Act 2001 (Qld)
Fair Trading Act 1989 (Qld)
Land Title Act 1994 (Qld)
Property Agents and Motor Dealers Act 2000 (Qld)
Property Law Act 1974 (Qld)

Property Agents and Motor Dealers (Real Estate Agency Code of Conduct) Regulation 2001
(Qld)

xvii
Western Australia

Electronic Transactions Act 2003 (WA)
Fair Trading Act 1987 (WA)
Law Reform (Statute of Frauds) Act 1962 (WA)
Real Estate and Business Agents Act 1978 (WA)
Transfer of Land Act 1893 (WA)

South Australia

Electronic Transactions Act 2000 (SA)
Fair Trading Act 1987 (SA)
Land and Business (Sale and Conveyancing) Act 1994 (SA)
Law of Property Act 1936 (SA)
Real Property Act 1886 (SA)

Northern Territory

Agents Licensing Act 1979 (NT)
Consumer Affairs and Fair Trading Act 1990 (NT)
Electronic Transactions (Northern Territory) Act 2000 (NT)
Land Title Act 2000 (NT)
Law of Property Act 2000 (NT)

Law of Property Amendment Bill 2004 (NT)

Tasmania

Conveyancing and Law of Property Act 1884 (Tas)
Electronic Transactions Act 2000 (Tas)
Fair Trading Act 1990 (Tas)
Land Titles Act 1980 (Tas)

xviii
ENGLAND AND WALES

Housing Act 2004 (UK)
Statute of Frauds 1677 (UK)

Homes Bill 2000

IRELAND

Home Purchasers (Anti-gazumping) Bill 1998

FRANCE

French Civil Code (1804)
GERMANY

German Civil Code (1896)
ITALY

Italian Civil Code (1942)

UNITED STATES OF AMERICA

Restatement (2nd) of Contracts (1981)
Uniform Commercial Code

1
INTRODUCTION

i

Background

Given that real estate is an important source of wealth, power and income1 as well as a source
of security and investment, it is a widely held desire in the community to own land or
property. For many people, the buying and selling of real estate is regarded as being both one
of the most important financial and emotional transactions in which an individual takes part
and also one of the more stressful.2 In Pitt v PHH Asset Management Ltd3 Sir Thomas
Bingham MR pointed out:

For very many people their first and closest contact with the law is when they come to
buy or sell a house. They frequently find it a profoundly depressing and frustrating
experience.4
The financial and emotional significance of a purchase means that a purchaser wants to get
everything right when he or she has found land or property that suits his or her needs and
desires. Once the vendor and purchaser have concluded their agreements to sell and purchase
land or property at an agreed price, the purchaser normally pays a holding deposit to indicate
his or her genuine intention to purchase land or property. During this time the purchaser may
employ a solicitor to undertake the necessary conveyancing tasks. He or she may make
arrangements with a financial institution to borrow money and perhaps commission an
architect to plan alterations. He or she may put his or her own property on the market and
make arrangements to move. If the potential vendor withdraws from an existing agreement,
the prospective purchaser can recover the holding deposit but none of the other expenditures
incurred. Further, the prospective purchaser loses his or her intended purchase or at least
loses it unless he or she increases the offer. This practice is called "gazumping". The
gazumped purchaser is often left with emotional stress, much heartache and significant costs
which cannot be recovered.5

1
D K Srivastava, A P W Deklin and P M Singh, Introduction to Australian Law, North Ryde, LBC Information Services,
1996, 391.
2
Professor M P Thompson, Modern Land Law, 2nd ed., Oxford, Oxford University Press, 2003, 157.
3
[1993] 4 All ER 961.
4
[1993] 4 All ER 961 at 967.
5
E S Boyce, "Trumping Gazumping: NSW Acts" (July 1986) Law Institute Journal 666 at 667.

2
The sale and purchase of real estate in Australia involves transactions which may be classified
into four main stages:
(a)

Pre-contractual stage;

(b)

Contract stage;

(c)

Post-contract stage; and

(d)

Registration stage.

Gazumping can only occur in the pre-contractual stage when the vendor and purchaser have
concluded their oral or written agreements but have not yet exchanged formal contracts. The
problem of gazumping lies in the fact that an oral agreement and some forms of written
agreement are not usually enforceable and it is rare for both the vendor and the purchaser to
sign and exchange contracts immediately on the conclusion of their agreement.6 If the vendor
repudiates the existing agreement during the pre-contractual stage, he or she is not in breach
of any contractual obligations because the parties have not entered into a contract until there
has been an exchange of contracts. This is because the common law of contract and the
Statute of Frauds7 require that agreements for the sale of land must be in writing to be
enforceable. Further, the Courts assume that the parties do not intend to be bound until
agreements have been exchanged.8 The gazumped purchaser, in this circumstance, is left
without redress because the law only provides redress for breach of an enforceable contract.9

In Australia, a verbal agreement for the sale of land, including various forms of written
correspondence is not considered binding. In all Australian jurisdictions there exist two
statutory provisions, both derived from the Statute of Frauds,10 which specify written
requirements in certain land transactions. First, there is the provision,11 derived from s 4 of
the Statute of Frauds, which requires that contracts for the sale of land or note or

6

D G Barnsley and P W Smith, Barnsley's Conveyancing Law and Practice, 2nd ed., London, Butterworths, 1982, 241.
See the Statute of Frauds, p 25.
8
See GR Securities Pty Ltd v Baulkham Hills Private Hospital Pty Ltd (1986) 40 NSWLR 631 and Tiverton Estates Ltd v
Wearwell Ltd [1975] Ch 146.
9
B Coote, "The Essence of Contract - Part I" (1988) 1 Journal of Contract Law 91 at 94-97.
10
See the origins of the Statute of Frauds and its reception in Australia in Chapter 1, pp 25-26.
11
Conveyancing Act 1919 (NSW), s 54A; Property Law Act 1958 (Vic), s 53 (1); Property Law Act 1974 (Qld), s 59; Law of
Property Act 1936 (SA), s 26; Conveyancing and Law of Property Act 1884 (Tas), s 36; Law Reform (Statute of Frauds) Act
1962 (WA), s 2; Law Reform (Miscellaneous Provisions) Act 1955 (ACT), s 51; and Law of Property Act 2000 (NT), s 62.
7

3
memorandum be in writing and signed by the party to be bound. Section 4 of the Statute of
Frauds states:

No action or proceedings may be brought upon any contract for the sale or other
disposition of land or any interest in land, unless the agreement upon which such
action or proceedings is brought, or some memorandum or note thereof, is in writing,
and signed by the party to be charged or by some other person thereunto by him
lawfully authorised.
Second, there is the provision,12 derived from s 3 of the Statute of Frauds, which states that an
interest in land can be created by the arising of formal contracts.13 Section 3 of the Statute of
Frauds states:

No interest in land can be created or disposed of except by writing signed by the
person creating or conveyancing the same, or by his agent thereunto lawfully
authorised in writing, or by will, or by operation of law.
As has been previously noted, generally, contracts for the sale of land are not signed and
exchanged immediately after the parties have concluded their oral agreements to sell and
purchase. Whereas the delay between exchange of contracts and completion is merely a
transient inconvenience, the delay before exchange of contracts is of extreme significance.
This is because during this period either party is free to call the deal off for any reason or for
no reason. Delays between the oral agreement and exchange of written contracts are usually
caused by the failure of the vendor to make adequate disclosure in the draft contracts. The
inadequate disclosure will delay the purchaser's decision to sign the contract. This is because
more often than not, the purchaser will want to undertake further investigations and inquiries
before he or she signs the contract. The nature of these searches and inquiries means that it
could take up to several weeks before the prospective purchaser is satisfied of the outcome
from the searches and inquiries. The greater the pre-contractual delay, the greater the chance
of one of the parties backing out.14 This is where the problem of gazumping occurs. In recent
years, a number of Australian jurisdictions15 have enacted legislation affording more
12

Conveyancing Act 1919 (NSW), s 54A; Property Law Act 1958 (Vic), s 53(1); Property Law Act 1974 (Qld), s 59; Law of
Property Act 1936 (SA), s 26; Conveyancing and Law of Property Act 1884 (Tas), s 36; Law Reform (Statute of Frauds) Act
1962 (WA), s 2; Law Reform (Miscellaneous Provisions) Act 1955 (ACT), s 51; and Law of Property Act 2000 (NT), s 62.
13
N Seddon, "Contracts for the Sale of Land: Is a Note or Memorandum Sufficient? (August 1987) 61 The Australian Law
Journal 406 at 406.
14
M Joseph, The Conveyancing Fraud, London, The Author, 1981, 99.
15
Conveyancing Act 1919 (NSW), s52A; Conveyancing (Sale of Land) Regulation 2005 (NSW), s 66ZA; Sale of Land Act
1962 (Vic), s 32; Civil Law (Sale of Residential Property) Act 2003 (ACT) and Land and Business (Sale and Conveyancing)
Act 1994 (SA).

4
protection to the purchaser by requiring the vendor to disclose certain information about the
property. The thesis contends that "vendor disclosure"16 may assist in the purchaser making a
quicker decision but will not stop the vendor seeking better offers. However, extensive
disclosure can increase delays and costs on the vendor in putting property on the market for
sale.17

In some cases delays are caused because of the time taken by the purchaser to make
satisfactory financial arrangements.18 In other cases delays are caused because of the vendor's
need to find a new property first or the purchaser's need to wait for the completion of his or
her own property sale.19

Most will argue that delay in the conveyancing process caused by these pre-contractual
arrangements is the main contributory factor to the problem of gazumping as it creates a
period of uncertainty which can result in the vendor altering his or her commitment to the sale
of land or property.

This thesis will argue that, in fact, the main contributing factor to gazumping is the particular
view taken by the legal system in determining the existence of binding contracts. Indeed, it
could be said that the failure of the law to enforce certain types of agreement may lead to the
practice of gazumping.20 For instance, agreements "subject to contract" are not considered
binding. In Pitt v PHH Asset Management Ltd21 Sir Thomas Bingham MR pointed out:

The reasons why purchaser and vendor can act in this apparently unprincipled manner
are to be found in two legal rules of long standing: first, the rule that contracts for the
sale and purchase of land must be evidenced (or now made) in writing; secondly, the
rule that terms agreed subject to contract do not give rise to a binding contract.22
It could be argued therefore that the rigid requirements governing the formation of contracts
and the formality of written contracts for the sale of land may contribute to the occurrence of

16

Vendor disclosure refers to the practice of the vendor of property disclosing information about the property to the
purchaser.
17
See the discussion on vendor disclosure, pp 38-45.
18
Boyce, above n 5, 667.
19
J T Farrand, Contract and Conveyance, 4th ed., London, Oyez Longman, 1983, 82.
20
In Molodysky v Vema Australia Pty Ltd (1989) NSW ConvR ¶55-446, the Court held that a preliminary agreement could
not be evidence of a contract, where no contract had been annexed to the preliminary agreement in accordance with the
Conveyancing Act 1919 (NSW), s 66Q.
21
[1993] 4 All ER 961.
22
[1993] 4 All ER 961 at 967.
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gazumping.23 It follows that the practice of gazumping is not illegal in Australia. One may
point to the role of the legal system in allowing for the practice of gazumping. Under the
common law, the vendor is under no obligation to sell the property to the purchaser at the
agreed price and can change his or her mind with respect to the purchase price at any time
prior to the exchange of contracts.24 Indeed, it is legal for the vendor to accept more than one
offer and deposit.25 It is common practice for the purchaser to pay a holding deposit or a precontract deposit26 as a sign of "good faith"27 on the part of the purchaser which has no legal
effect.28 This means that paying a deposit does not secure the sale.29 The law, as it stands,
allows the vendor to gazump the purchaser any time before exchange of contracts without any
guilt and leaves the vendor immune from exposure to legal penalty in damages for losses to
the purchaser caused by the practice of gazumping. Moreover, the law, as it stands, provides
that the agent has a duty to gazump.30 It has been noted that a real estate agent has a duty to
sell a property for the best price as quickly as possible.31

This thesis contends that the common law does not recognise a duty of the vendor to act in
good faith at the pre-contractual stage32 while it does require the purchaser to act in good
faith.33 In contrast, civil law recognises a duty, taken from Roman law,34 to act in good faith
in general. Typically, the civil law construct of culpa in contrahendo has the effect of
creating an obligation of good faith at the pre-contractual stage.35 It is compulsory in civil
law jurisdictions for everyone, in the exercise of his or her rights and in the performance of
his or her obligations, to act in good faith.36 For this reason, the practice of gazumping in
civil law jurisdictions has been made illegal. It can not be concluded that gazumping does not

23

See Chapter 2, pp 67-72.
In Walker Corporation Ltd v Australia NID Pty Ltd (1995) NSW ConvR ¶55,757, Foster J stated that "a vendor who is not
bound to sell to one person may sell to another".
25
Northern Territory Department of Justice, Gazumping, Fact Sheet No PAL007, May 2005.
26
See Pre-contract deposits, p 46.
27
See the discussion on good faith, pp 61-65.
28
R Bryant, Conveyancing Manual for New South Wales, Sydney, Legal Books, 1987, 35-36.
29
Northern Territory Department of Justice, above n 25.
30
See Estate agents and estate agency law, pp 27-29.
31
Northern Territory Department of Justice, above n 25.
32
See General duty of good faith in the negotiation and performance of contracts, pp 61-63.
33
See Midland Bank Trust Co Ltd v Green [1983] AC 513 at 528 per Lord Wilberforce.
34
E Peden, Good Faith in the Performance of Contracts, Chatswood, LexisNexis Butterworths, 2003, 10.
35
M Vranken, Fundamentals of European Civil Law and Impact of the European Community, Annandale, The Federation
Press, 1997, 83.
36
For example, the German Civil Code provides that the debtor has the duty to perform his or her obligations in good faith
according to common usage. Similarly, the Swiss Civil Code binds every person to exercise her or his rights and fulfil her or
his obligations according to the principles of good faith. Also, French Civil Code provides that contracts must be executed or
performed in good faith.
24
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occur in civil law jurisdictions,37 though it can be argued that the occurrence of gazumping in
civil law jurisdictions38 is less frequent than in common law jurisdictions.39 Other than that,
in civil law jurisdictions, the damages caused by the practice of gazumping can be recovered
if they can be proved.
The thesis contends that gazumping is a public concern in Australia.40 Moreover, the thesis
also contends that a remedy is needed for the prospective purchaser who, having been
strongly induced by the vendor to expect that an interest in land will be conferred on him or
her, subsequently cannot get the land or property and may suffer emotional and financial
loss.41

Governments in various States and Territories in Australia have made several attempts to
eliminate gazumping in the form of anti-gazumping laws.42 Other common law jurisdictions
such as England and Wales as well as Ireland have proposed anti-gazumping laws43 and
adopted several other measures to prevent the practice of gazumping.44 Whilst most antigazumping laws in their early stages have sought to outlaw gazumping, the ultimate form of
the legislation has been not to outlaw gazumping per se, but to speed up the conveyancing
process to limit the possibility of gazumping.

Notwithstanding these legislative responses, so far there is no absolute solution to the problem
of gazumping. It is submitted that as long as writing is a requirement for contracts for the sale
of land, the practice of gazumping can never be entirely stamped out.45

An emerging practice in conveyancing has been the introduction of electronic conveyancing
which aims to minimise the practice of gazumping. It remains to be seen whether electronic

37

The thesis suggests that "gazumping", as known in common law jurisdictions, is not considered a problem in civil law
jurisdictions. This is because, in civil law, after the parties make a written agreement and the vendor accepts some deposits
as a part of the purchase price, the purchaser acquires an interest in land. If the vendor breaks the agreement, the purchaser is
able to start litigation seeking a remedy or compensation for loss and damages from the Court. See also discussion on legal
factors in Chapter 2, pp 59-73.
38
For example, Germany, France, Italy, Spain, Turkey, Portugal, Netherlands, Japan and Thailand.
39
For example, Australia, New Zealand, England and Wales, Ireland, United State of America, Hong Kong and Singapore.
40
See The incidence and effect of gazumping, pp 12-16.
41
The emotional and financial loss is due to the fact that the purchaser put his or her heart on the dream house that suits his or
her needs and desires and also incurred significant costs in the failed purchase.
42
See Anti-gazumping legislation in Australia, pp 119-133.
43
See Anti-gazumping legislation in other jurisdictions, pp 133-140.
44
See Non-statutory measures and practices response to gazumping, pp 141-163.
45
N Seddon and M Ellinghaus, Cheshire and Fifoot's Law of Contract, 8th Australian ed., Chatswood, LexisNexis
Butterworths, 2002, 744.
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conveyancing will offer a solution to the problem of gazumping and conveyancing in the 21st
century.46

ii

Purpose and scope of the dissertation

This thesis examines the contention that Australian laws provide inadequate protection for the
purchaser of real property at the pre-contractual stage. The focus of this thesis will be on the
occurrence of gazumping and the legislative responses to gazumping in Australian
jurisdictions, such as New South Wales, the Northern Territory and the Australian Capital
Territory, and in other jurisdictions, including Ireland and England and Wales.

This thesis examines anti-gazumping laws and measures as they operate in the above
jurisdictions as well as other measures and conveyancing practices operating in other
Australian jurisdictions such as Victoria, Queensland, South Australia, Western Australia,
Tasmania and other jurisdictions, for example, Scotland.

First, this thesis will examine certain areas of law relating to the sale of land and the
occurrence of gazumping.

Second, the thesis will also examine the sale, purchase and

conveyancing requirements and approaches that operate in each of the Australian States and
Territories in order to reveal any imperfections in these laws and processes. Third, the thesis
will note measures taken by Australian States and Territories as well as other jurisdictions
which do offer methods of prevention against gazumping practices and will assess their
effectiveness.

This thesis aims to highlight the value of New South Wales, the Northern Territory and the
Australian Capital Territory governments looking towards other jurisdictions that have
developed useful policies to guard against gazumping. Recommendations from overseas
experience for strengthening existing Australian anti-gazumping laws will also be provided.

46

See Electronic conveyancing, pp 158-159.
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iii

Structure of the dissertation

The chapters of this thesis are divided into three parts.

Part 1 (Chapters 1 and 2) describes "gazumping" and explores the problems associated with
this practice along with the arguments for and against the regulation of gazumping. Chapter 1
examines certain areas of Australian law relating to the sale of land and explores the sale,
purchase and conveyancing requirements and approaches in Australian States and Territories.
Chapter 2 investigates various factors influencing the occurrence of gazumping and impacting
on consideration of laws aimed at preventing or minimising its occurrence. The study of
background laws and conveyancing practices provides an understanding of how the problems
of gazumping arose and provides the focal points of the areas of law relevant to the research.
Moreover, studying of these influences, including legal systems, economic, political, social,
cultural, and moral factors, is key consideration in recommending law reform appropriate to
the Australian socio-legal environment.

Part 2 (Chapters 3 and 4) explores existing legal doctrines and remedies and analyses how
they apply, albeit inadequately, to gazumping. Chapter 3 discusses a range of doctrines and
remedies available in the common law and equity to determine the potential for using these
existing doctrines and remedies in the context of gazumping. These doctrines and remedies
include the common law remedy of damages, the equitable remedy of specific performance
and injunction, the equitable doctrine of part performance, promissory estoppel and caveats.
This Chapter will analyse why these doctrines and remedies cannot be used to protect the
prospective purchaser at the pre-contractual stage. Chapter 4 explores statutory schemes and
non-statutory measures and practices in Australian and other jurisdictions for the prevention
of gazumping. Chapter 4 examines different measures and practices that could be adopted
and a range of ways in which legislatures could act. Such measures include various type of
agreements and contracts such as "subject to contract" agreements, "subject to finance"
agreements, lock-out agreements, "option to purchase" agreements, conditional contracts,
contract notes and Offer and Acceptance contracts. Conveyancing practices included in the
study are the Scottish system, sale by auction and electronic conveyancing. Other measures
include compensation schemes, such as pre-contract deposits and costs guarantee, as well as
flexi-mortgage as an additional guard against gazumping.

The chapter explores the
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experience of other jurisdictions and seeks to identify the success or otherwise of different
approaches to gazumping.

Part 3 (Chapter 5) synthesises the various approaches that may be taken to address the
problem of gazumping. Chapter 5 revisits the basis of the key considerations and findings in
each chapter. The potential for law reform will be discussed and recommendations will be
made. Recommendations for law reform, affording more protection to the purchaser at the
pre-contractual stage, by preventing or minimising the occurrence of gazumping will be made
with the aim of balancing and protecting both the purchaser's and the vendor's interest at the
pre-contractual stage in the sale and purchase of land.

10
CHAPTER 1
THE STUDY OF GAZUMPING IN RELEVANT AREAS OF LAW AND
CONVEYANCING

1.1

Introduction

This chapter sets out to describe the meaning and nature of gazumping and to examine the
incidence and effect of gazumping along with arguments for and against its regulation. The
chapter aims to establish an understanding of gazumping and problems associated with this
practice.

The problem of gazumping, which occurs at the pre-contractual stage in the sale and purchase
of land, cannot be fully understood without some background understanding of certain areas
of law relating to the sale of land and conveyancing. It has been said that conveyancing rests
upon the three foundations of land law, contract law, and equity and trust law.47 However, it
cannot be denied that sale of land and conveyancing also relates to the areas of estate agents
law and trade practices and consumer protection law. Given that Australian law is heavily
influenced by English common law, it is important to establish the background of common
law in these particular areas of law.

The thesis contends that gazumping is more prevalent in New South Wales, the Northern
Territory and the Australian Capital Territory rather than other Australian jurisdictions
because of the different methods of formalising a contract for the sale of land in these
jurisdictions.

Moreover, the thesis also contends that types of sales and conveyancing

practices may impact on the prevalence of gazumping in those jurisdictions. This chapter,
therefore, sets out to examine types of sales and conveyancing practices in each of the
Australian jurisdictions to highlight conveyancing requirements and approaches operating in
each jurisdiction in order to underpin the arguments of the thesis.

47

Professor R M Abbey and M B Richard, A Practical Approach to Conveyancing, 7th ed., Oxford, Oxford University Press,
2005, 2.
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1.2

Understanding the problem of gazumping

1.2.1

The meaning and nature of gazumping

The meaning of gazumping

There are various definitions of the term "gazumping". For example, it has been defined as a
practice by which a vendor accepts a purchaser's offer to purchase land and, before
exchanging contracts, repudiates the agreement in order to accept a higher price from another
purchaser.48
Gazumping is defined by Costello J in O'Connor v McCarthy49 as:

...the practice by which the owner of a property agrees to sell it by means of an
agreement which is legally unenforceable and then, on receipt of a higher offer, resiles
from his bargain and sells to the new purchaser. The gazumper is concerned with his
own commercial advantage and not with any inconvenience distress or loss which his
actions may cause to the first purchaser, or with any moral obligations that may have
arisen from the first bargain.50
The origins of the term "gazumping" are difficult to determine but it seems likely that the
term "gazump"51 comes from the Yiddish word, "gezumph", and appears to have entered into
the English language back in the 1920s as "gazoomph", meaning to swindle.52 English
publications in 1971 show that the term "gazumping" was commonly used in the motor trade
before it came to prominence in the real property market where it applied to the practice of
raising a house price before contracts were exchanged.53

48
The Honourable Dr P E Nygh and P Butt (General Editors), Butterworths Australian Legal Dictionary, Sydney,
Butterworths, 1997, 516.
49
O'Connor v McCarthy [1982] IR 161.
50
O'Connor v McCarthy [1982] IR 161 at 169-170.
51
The variants are: gasumph, gazoomph, gazupph, gezump.
52
M Robinson, Chambers 21st Century Dictionary, Edinburgh, Chambers, 1999, 553.
53
1971 Guardian 8 Nov. 13/2 and 1971 Times 6 Dec. 4/1. Norman W. Schur, British English A to Zed, New York, Facts on
File Publications, 1987, 413.
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The nature of gazumping

Mr John Hargreaves, a member of the Legislative Assembly for the Australian Capital
Territory, described gazumping as "auction by stealth".54 This description of gazumping
helps to highlight one of the unseemly aspects of gazumping - the purchaser is unaware that
the offer provided by him or her is not regarded by the vendor as final and that a higher or
better offer by a third party may be acted on by the vendor to the disadvantage of the first
purchaser.

Gazumping is considered an unethical and unacceptable practice in that it generates a sense of
unfairness and injustice in the sale of land where the potential vendor gains commercial
advantage while the gazumped purchaser suffers loss.

Given that gazumping is not illegal, the vendor can unilaterally withdraw from an apparent
contract without penalty while the gazumped purchaser, who suffers from financial and
emotional loss in preparing for the unsuccessful purchase, is precluded from seeking damages
or specific performance.

1.2.2

The incidence and effect of gazumping

The incidence of gazumping

There is a dearth of reliable data that reports on the incidence and impact of gazumping.
However, evidence available suggests that, for many jurisdictions, gazumping is still a serious
issue.

Various writers suggest that the incidence of gazumping is dependent on market conditions.
Gazumping, for instance, is the natural product of a property boom55 and consequent
imbalance in supply and demand.56

54

As noted by Keane J in Mulhall v Haren,57 "the

Australian Capital Territory, Parliamentary Debates, Legislative Assembly, 4 March 2003, 465 (John Hargreaves).
J B Sweetman, "Gazumping and Wavering" (17 October 1986) 130 (42) Solicitors Journal 755.
56
L Hipwell, "The Home Purchasers (Anti-Gazumping) Bill 1998 - A Response" (1998) 3 (4) Conveyancing and Property
Law Journal 73.
57
[1981] IR 364.
55
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extraordinarily volatile market in land which developed in England and Ireland during the
1970s led to an unattractive practice of gazumping".58

In Australia too, gazumping was extensive during the property boom of the 1980s in New
South Wales. The Real Estate Institute of New South Wales commented in its Position Paper
of 1987 that, "gazumping, by its very nature, is more prevalent in a vendor's market where
prices are rapidly rising as the vendor may attempt to profit from the situation by conducting a
kind of internal auction between a number of competing purchasers".59
It was noted by Ross Watch60 that gazumping is likely to occur in a rising market, but less
likely in a balanced market and rare in a falling market.61 In a falling market, another
problem may occur when a purchaser makes offers on several properties and then plays one
vendor off against another in order to obtain a low price.

This practice is known as

"gazundering". Gazumping, however, has a far greater impact than gazundering because the
purchaser may incur costs over an unsuccessful property bid.62

Gazumping so far has managed to remain a problem in Australia, Ireland and England and
Wales. In Australia, gazumping is more prevalent in New South Wales (NSW) and the
Australian Capital Territory (ACT) where nothing is binding until contracts are exchanged63
and where demand for property remains high.64 Gazumping is also a problem in the Northern
Territory where 30 per cent of sales in the Northern Territory go through via the exchange of
contracts.65 As noted by Michael James, Chairman of the ACT Law Society's Property Law
Committee, "in those States with an exchange of contracts, a purchaser can still be gazumped
after signing the contract but before the exchange occurs".66

Gazumping rarely occurs in Queensland, South Australia or Western Australia.

It was

suggested by Mr John Hargreaves that the window of opportunity for gazumping to occur

58

Mulhall v Haren [1981] IR 364 at 378 per Keane J.
Real Estate Institute of New South Wales, Conveyancing Reform: An REI Plan to Speed Up Property Transactions and
Eliminate Gazumping, REI Position Paper, Sydney, April 1987, [3.2.6].
60
Ross Watch is a lawyer with 30 years' experience in private practice in the Australian Capital Territory (ACT). He is chair
of the ACT Law Society Property Law Committee.
61
R Watch, "What Can be Done About the Practice of Gazumping" The Canberra Times, 29 August 2003, 5.
62
J Bray, Unlocking Land Law, London, Hodder & Stoughton, 2004, 97.
63
See Contracts for the sale of land and requirements for enforceability, pp 48-54.
64
See Economic factors, p 74.
65
See Contracts for the sale of land and requirements for enforceability, pp 48-54.
66
T Joynson, "Concentrating on Contracts" (July 2005) Australian Property Investor 14 at 16.
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does not exist because contracts are formed in a different way in these jurisdictions.67 In
Queensland, South Australia and Western Australia there is no process of exchange.
Contracts are binding once the vendor accepts the offer by signing the contract. There is no
time gap between the acceptance of the offer and the formation of the binding contract.68 In
South Australia contracts are often made conditional on a satisfactory building inspection report
and are signed shortly after offers are made.69 It was said that Victoria does not have the
problem of gazumping because most of the properties are sold by auction where the contract
is formed at the fall of the hammer so the window of opportunity does not exist.70 Tasmania
also appears not to suffer unduly from gazumping as the practice tends to be that upon
agreement on the sale and purchase of property the parties sign a binding contract.71

The effect of gazumping

Gazumping occurs at the pre-contractual stage in the sale of land where there are normally
four parties involved; the vendor, the prospective purchaser, another purchaser and the real
estate agent. As has been previously noted, gazumping occurs when the vendor withdraws
from an existing commitment with the prospective purchaser, usually provided to the vendor
by the agent, and accepts a higher price or an offer with better conditions from another
purchaser.

The impact of gazumping on an unsuccessful purchaser is wide ranging. When the Law of
Property Amendment Bill was first introduced into the Northern Territory Parliament on 19
May 2004, Mr Gerry Wood reported that "gazumping can cause distress, frustration,
disappointment, annoyance, tears, a breakdown in trust and financial loss.

Gazumped

purchasers can feel cheated and deceived".72

The situation in Britain was no better with Baroness Gould of Potternewton pointing out that,
"gazumping is one of the most traumatic experiences in the house buying process".73
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Australian Capital Territory, above n 54, 467 (John Hargreaves).
Australian Capital Territory, above n 54, 467 (John Hargreaves).
69
South Australia, Parliamentary Debates, Legislative Council Hansard, 11April 2005.
70
Australian Capital Territory, above n 54, 467 (John Hargreaves). See also sale by auction, pp 35-36.
71
Tasmania Law Reform Institute, Vendor Disclosure, Issues Paper No 6, June 2004, 13.
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Northern Territory, Parliamentary Debates, Legislative Assembly, Parliamentary Record No 19, 19 May 2004 (Gerry
Wood).
73
United Kingdom Parliament, Homes Bill, House of Lords (Hansard), Volume No 624, Column 374, 28 March 2001
(Baroness Gould of Potternewton).
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Obviously gazumping can be a traumatic experience for a gazumped purchaser since it
exposes the purchaser to potentially substantial financial loss in the form of mortgage costs,
legal fees, surveyors' and solicitors' bills and all without the benefit of purchase. Such wasted
outlays frequently lead to considerable disappointment, a disappointment made worse by the
aggrieved party's inability to seek damages.

Some vendors have been known to have

gazumped more than one purchaser thereby causing a number of purchasers to unnecessarily
incur irrelevant expense.74

The blame for the occurrence of gazumping often lies with an agent as the agent usually
conducts negotiations with the purchaser on behalf of the vendor. While real estate agents
will assist prospective purchasers, they are under a contractual obligation to vendors and so
have a vested interest in providing vendors with the best possible offer.75 Therefore, the
impact of gazumping on an agent, who was involved in gazumping, is a strain on the agent's
reputation.

The impact of gazumping on a vendor is basically the power to obtain a financial benefit from
the practice of gazumping. Notwithstanding the action of the estate agent in bringing to the
vendor the higher or better offer, the key responsibility for gazumping may be said to rest
with the vendor.

In a Victorian Supreme Court case in 1989 Ormiston J noted that

"gazumping relates primarily to the activities of vendors, not agents, reneging upon oral
contracts of sale".76

Moreover, a duty to gazump has been held to exist in the case of trustees who, being in some
fiduciary position, are bound to sell at the best price reasonably obtainable.77 It seems that the
duty of trustees to sell only at the best possible price overrides commercial morality. In other
words, on receiving a higher offer before exchange, they must "gazump".78
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P Mendes, Real Estate and Estate Agency Law in New South Wales, 3rd ed., Melbourne, Longman Professional, 1993, 551.
Real Estate Institute of New South Wales, Gazumping, REINSW Fact Sheet, available online at
<http://www.reinsw.com.au/dir111/rei/ReiContents1.nsf/0/ba3d39c74fc82057ca256cd20002cea0/$FILE/Gazumping_.pdf>.
76
Peter Gabor Gyopar v Brian Hutchins Real Estate Agency Pty Ltd and Mark Schwarz [1989] VIC LEXIS 934.
77
In Buttle v Saunders [1950] 2 All ER 193, Wynn-Parry J. made it clear that if trustees for sale having agreed to sell
"subject to contract" to A for $x, then receive a "serious" offer from B to pay $x + $y, then subject to there being no
disadvantage in accepting B's offer such as would outweigh the prima facie advantage of the higher price, the trustee would
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It could be argued that the impact of gazumping on the real estate industry is that it creates the
perception that members of the industry are prone to act in an unethical or immoral fashion.
Gazumping creates an environment of mistrust between purchasers and vendors in the
property market.79

The gazumped purchaser can lose trust in the agency that to the

purchaser's mind was involved in this practice. Globally, gazumping fosters cynicism in the
community towards the property market.

Other impacts of gazumping are on property transactions as a whole.

The practice of

gazumping has the potential to delay or terminate other contractual relationships in a chain of
transactions. The chain of transactions is frequently involved when no vendor will sell until
he or she can purchase and no purchaser will buy until he or she can sell. The vendor and
purchaser need time to make up their minds and change their minds after studying surveys
and legal reports and other relevant matters.80 Therefore the purchaser's contract to buy is
frequently dependent upon on a contract to sell his or her existing property and it is clearly
desirable for him or her to synchronise as far as possible the exchange of contracts in respect
of both properties. The vendor may well be similarly placed, and his or her vendor likewise.
It is submitted that any satisfactory solution to the problem of gazumping must give due
consideration to the circumstances surrounding land transactions.

1.2.3

Arguments for and against the regulation of gazumping

Those within the real estate industry point out that the practice of gazumping is wrong from a
moral and ethical perspective.81

The Institute of Professional Auctioneers and Valuers

(IPAV) and the Irish Auctioneers and Valuers Institute (IAVI) note that gazumping is an
undesirable practice placing the estate agent in an impossible situation while distressing the
purchaser. Both the IPAV and the IAVI state that they would welcome the introduction of
legislation that would stamp out gazumping.82
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Though various members of the community consider the need for political action against this
practice, there are those who question the need for such action. Their arguments are outlined
as follows:

Gazumping is a temporary phenomenon
The Law Reform Commission of Ireland, in its report on gazumping,83 concluded that the
incidence of gazumping is extremely low and that the legal framework in which gazumping
may occur should not be altered in any way. The report stated that:

Gazumping is "both a temporary and infrequent phenomenon" and thus no proposal
for change in the current laws would be recommended if it put in jeopardy the benefits
of the current system.84
The thesis argues that ever since gazumping raised its head in the wake of the extraordinarily
volatile market, it has managed to remain a major unwelcome feature of the property market
in Australia, Ireland and England and Wales.85 The fact that gazumping is in fact a problem
is borne out by the efforts undertaken since the 1970s by those jurisdictions to find a solution
to stop this practice.86

Gazumping is recognised as part of the free market economy

One point that never seems to be mentioned concerning gazumping is that for every
disappointed gazumped purchaser there is a satisfied vendor and a successful subsequent
purchaser. So for every one person who is disappointed by being gazumped there are two
people who are happy with the situation.87 Ross Watch is of the opinion that:

.... what is gazumping for the buyer is simply best price for the seller, or, in economic
terms, an expression of free market forces.
For the buyer it means disappointment and possibly the incurring of unrecoverable
expenses; for the seller it means getting the best price possible.88
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This thesis contends that it is unfair and unjust for the gazumped purchaser to be precluded
from legal action once the vendor leads the purchaser to take further action on the strength of
the apparent agreement and incur significant costs in an attempt to complete the contracts
with the vendor, only later to find out that the vendor has decided not to sell the property to
the prospective purchaser, but to accept a higher offer.

Gazumping is not a major problem in the property market
A Royal Institute of Chartered Surveyors (RICS)89 report, covering 240 chartered surveyors
carrying out over 8,000 sales between August and October 1997 in England and Wales, found
that although 45 per cent of estate agents had experienced gazumping during the three
months, less than 2.5 per cent of property transactions were affected.90

This thesis is of the view that the 2.5 per cent of property transactions is still significant.
Gazumping has been a continuing problem in the real estate market. It was written in a 1987
Real Estate Institute of New South Wales paper that "if and when the market picks up,
gazumping will reappear on a wholesale basis".91 In England, the National Association of
Estate Agents reported that in London alone, gazumping affects 1 in 10 transactions, and
affects 1 in 20 transactions nationwide.92

The cause of gazumping lies outside the law

The United Kingdom Law Commission concluded in its working paper that:

...gazumping lies very largely in the area in which reliance must be placed on social
and moral restraints, and is outside the field proper to legal intervention. Changes in
the law designed to deal with such matter are apt to create more problems than they
solve.93
The thesis argues that the practice of gazumping involves human conduct and that legislative
provision is needed to stop or reduce its occurrence.

It has been said that "legislative

89
Royal Institute of Chartered Surveyors is the leading source of land, property, construction and related environment
knowledge in the United Kingdom.
90
D Sands, "RICS Survey Highlights Frequency of Gazumping" (13 December 1997) Estates Gazette 28 at 28.
91
Real Estate Institute of New South Wales, above n 59, [3.2.6].
92
E Essien, "Gazumping - Now That It Matters Again" (1999) 2 (2) Journal of Housing Law 23 at 23.
93
United Kingdom Law Commission, Transfer of Land "Subject to Contract" Agreements, Working Paper No 51, 1973, 51.
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provision is best able to guide and govern human conduct, and therefore uphold the rule of
law, when it is clear and readily ascertainable".94

This thesis posits that gazumping is a problem of public concern which warrants attention by
Courts and Parliaments. A purchaser, who has been given serious expectations from a
vendor, paid a reasonable holding deposit and/or undertaken steps to facilitate the exchange of
contracts, should not have to face the unethical and immoral practice of gazumping and its
attendant inconvenience and possible expense.

1.3

Background understanding of laws relating to the sale of land and gazumping

1.3.1

Land law

Land law is a large area of law covering many aspects of real property. An appreciation of
land law is crucial to an understanding of the conveyancing process because land law details
the estates and interests that will form the subject matter of all conveyancing transactions.

Conveyancing also includes the transfer of ownership of residential properties. It is important
to understand the history of land ownership in order to understand how people own land and
understand some of important terms and concepts that are still used today.

The ownership of land
Australian land law has its inheritance in English common law,95 which in turn is derived
from the feudal order following the Norman Conquest and involves the claims of the Crown
to all land in England as well as the rights of the subject being derived from the Crown.96
After the Norman Conquest in 1066, the King became the supreme landowner by his right of
conquest. Land was granted by the King to his followers and then passed to their heirs. Thus,
every parcel of land was held either directly or indirectly from the King. But since the King
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was the supreme landowner no one had an absolute interest in any land and everybody's
interest was less than that of the King.97

Although feudalism no longer exists in England (and in Australia has never existed) land law
is still written in terms of the concepts and ideas of feudalism.98 Australian society has never
been organised along feudal lines because the feudal structure ended long before English land
law was introduced into New South Wales.99 Feudalism, however still influences land law in
Australia in many ways. For instance, land in New South Wales is held by the Crown in
accordance with the feudal concept of tenure. Even today, a person who "owns" land is
properly described as "holding" the land of the Crown in the right of the State of New South
Wales.100

Land has two special characteristics compared with other commodities capable of being
bought and sold. First, it is immovable. Second, it is everlasting. Ownership of land, being
immovable and everlasting is much more complicated than the ownership of goods. The
owners of goods can destroy or remove them, whereas the owners of land can neither move it
nor, in its legal sense, destroy it. Their powers are limited to the enjoyment or disposition of
rights in or over it.101 These two special characteristics of land do not merely affect the nature
of its ownership but also make the sale of land quite a different proceeding from the sale of
goods.102

Estates and interests in land

It has been noted that all land is still owned by the Crown and an interest in land is still called
an estate.103 Estates are classified in accordance with their duration and may be classified into
estates of freehold and estates of leasehold. Estates of uncertain or indefinite duration are
called freehold estates and estates of certain duration or whose duration is capable of being
made certain are called leasehold estates. Both freehold and leasehold estates confer a right to
possession of land or its rents and profits.104
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Both types of estates are used in Australia. For instance, the residential property offered for
sale in Western Australia is in a form of freehold land and is known as "fee simple"
ownership. Although the Crown is the absolute owner, freehold land is the highest form of
ownership that the law in Western Australia allows.105 In the Australian Capital Territory, a
purchaser is purchasing a Crown lease rather than freehold title. Michael James, chairman of
the ACT Law Society's Property Law Committee, states that the lease usually runs for 99
years and can be renewed for an administrative fee at any time during the last 20 years of the
lease.106

When the preliminary negotiations between the vendor and purchaser have taken place, the
parties enter into a formal contract to execute, in favour of the purchaser, a conveyance of the
legal estate in the land to be sold. The legal estate in question may be either an estate in fee
simple, if the transaction relates to a freehold estate, or a term of years, if the transaction
relates to a leasehold estate.107

The estates and interests which are created in respect of land need to comply with certain
formalities for the purposes of the Statute of Frauds.108

Sale of land and conveyancing

It is important to appreciate that the sale of land is inextricably linked with the practical
process of conveyancing. Conveyancing is concerned with the legal mechanisms whereby the
ownership of land or of an interest in land is transferred from one person to another. It is
about how to transfer ownership in land, about the rights of the parties at different stages in
real property transactions, and about their respective positions if things should go wrong in
the course of the transaction.109

Land is unique and valuable. The sale of land requires more care than the sale of goods. It
demands special safeguards to ensure, first, that the land being sold is unambiguously
defined; second, that the vendor owns the land he or she is offering for sale and has the right
105
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to sell it; and third, that the purchaser has knowledge of all the derivative and subordinate
interests which may detract from the value of the land or restrict its use, and which "run with
the land", binding a successor in title when it is transferred.110

As noted, conveyancing is about the transfer of ownership or an interest in land and these
transfers are made by contracts. It is now appropriate to examine how contract law operates
with respect to the formation of contracts and the formality of written contracts for the sale of
land.

1.3.2 Contract law

It is not within the scope of this paper to cover all aspects of contract law or principles
applicable to contracts in general.

The fundamental importance in establishing an

understanding of gazumping lies in a knowledge of the details concerning the formation of
contracts and the formalities of written contracts for the sale of land. It is also important to be
familiar with the background of Australian contract law in order to appreciate contract law as
we know it today in Australia.

Background of Australian contract law

The source of Australian contract law is the common law, which has been developing slowly
in the courts since the Norman Conquest. Contract law in Australia was inherited by the
Australian colonies from England. The reception was, however, a continuing reception, both
through the influence, binding and persuasive, of English decisions as well as the continued
reception of English statute law.111 Any obligation to follow English decisions has now been
removed by s 11 of the Australia Act 1986 (Cth). English decisions (unless already adopted)
are no longer binding on Australian courts.112 It has been noted that, although Australian and
English law of contract share a common heritage, they are not the same and they are free to
diverge.113
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The flavour of Australian contract law involves an appreciation of the nature of the cases in
which those principles have been applied. Given the traditional rural basis of the economy,
and the importance attached by the Australian people to home ownership, it is to be expected
that by far the most common type of contract to have come before the Australian courts
concerns the sale of land.114

The essence of a contract for the sale of land

Butterworths Australian Legal Dictionary defines a contract for sale of land as:

A contract between a vendor and purchaser to buy and sell a specified parcel of
land.115
Osborn's Concise Law Dictionary describes a contract for sale of land that:

Such a contract can only be made in a written document signed by both parties which
incorporates all the terms which the parties have expressly agreed.116
Many writers have tried to define the term "contract". The words they have used have
differed but the essence of each definition has been basically the same. The essentials of any
contract are the rights, duties and liabilities that arise from the promise or promises made by
the parties. The law does not lay down any comprehensive set of rights, duty and liabilities; it
merely sets out parameters within which the parties' agreement must fall if it is to be
enforceable. In other words, the law of contract determines the circumstances in which a
promise or agreement will be enforced by the law.117

Formation of contracts

The law distinguishes between enforceable and unenforceable promises by reference to a
series of formal requirements.118 In other words, not all agreements are enforceable by law.
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For an enforceable contract to come into existence, four essential requirements must be
satisfied.119
•

First, the parties must reach an agreement.

The requirement of agreement is often

expressed in terms of offer and acceptance: one party must make an offer that is accepted
by the other party.120
•

Second, each party must provide consideration in return for the obligations undertaken by
the other party under the agreement. This means that each party must give something in
return for the promises made by the other.121

•

Third, it must appear objectively that the parties intend the agreement to create legal
relations between them.122

•

Fourth, the agreement must be complete and certain.123

These principles apply to the formation of land contracts in the same way as other legal
contracts.

Formalities of written contracts for the sale of land

The most common contracts are probably contracts of sale.

Among contracts of sale,

contracts for the sale of land are probably the most formal, reflecting the comparatively high
price that is usually involved.124 Although contracts for the sale of land are subject to the
general principles of the law of contract, they possess special features.125 A contract for the
sale of land has certain features peculiar to itself arising from the nature of the subject
matter.126

Those special features have had a role to play in litigious disputes concerning the existence of
a contract.

The courts have struggled in several modern decisions with preliminary

agreements in which it was not made clear in express terms whether the agreement itself was
intended to bind the parties, even if a more formal and detailed agreement was intended to be
119
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entered into.127 It is now appropriate to consider the legal formalities for a contract for the
sale of land to come into existence.

Contracts for sale or other disposition of land were originally governed by the Statute of
Frauds. The statute was an English Act passed in 1677 to prevent perpetration of fraud by
requiring those contracts most susceptible to fraud to be evidenced in writing and
authenticated by signature before they could be enforced.128
The English Statute of Frauds 1677 was received into Australia as part of the common law.129
Of the 15 sections of the Statute of Frauds 1677, section 4 has been particularly important in
the history of contracts especially contracts for the sale of land. The original section 4
provided:

No action shall be brought whereby to charge any executor or administrator upon any
special promise to answer damages out of his own estate; or whereby to charge the
defendant upon any special promise to answer for the debt, default or miscarriage of
another person, or to charge any person upon any agreement made upon consideration
of marriage; or upon any contract or sale of land, tenements or hereditaments, or any
interest in or concerning them; or upon any agreement that is not to be performed
within the space of one year from the making thereof; unless the agreement upon
which such action shall be brought, or some memorandum or note thereof, shall be in
writing and signed by the party to be charged therewith or some other person
thereunto by him lawfully authorised.
Its original provisions have since been repealed, modified or re-enacted, either in whole or in
part, by the various Australian State and Territory legislatures. All Australian jurisdictions
have a statutory requirement of formality where the contract concerns land. Although the
wording is not identical in all jurisdictions, the thrust of the provisions is largely the same.130
In all Australian jurisdictions, a contract for the sale or disposition of an interest in land must
comply with the statutory writing requirements.131 Section 54A(1) of the Conveyancing Act
1919 (NSW) is representative of these provisions. Section 54A(1) provides:
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No action or proceedings may be brought upon any contract for the sale of other
disposition of land or any interest in land, unless the agreement upon which such
action or proceeding is brought, or some memorandum or note thereof, is in writing,
and signed by the party to be charged or by some other person thereunto lawfully
authorised by the party to be charged.
The statute contemplates reliance on two different types of document. First, where the
contract is made in writing, the plaintiff may rely on the written contract. Second, where the
contract is made verbally, the plaintiff may rely on a memorandum or note of the agreement that is, a document that provides evidence of the existence of the verbal agreement. Most of
the case law is concerned with the second type of document. A document need not be created
as a memorandum of the contract in order to satisfy the statute. Documents such as receipts
and letters are commonly relied upon.132

The statute states that the contract or note or memorandum must be signed "by the party to be
charged". This means that the party against whom the contract is sought to be enforced must
have signed a contract or note or memorandum of that contract. In addition, the contract, note
or memorandum may be signed by an agent on behalf of a party, as long as the agent is
authorised by that party.133

Another important point in time for the legal formalities of contracts for the sale of land is the
exchange of contracts. According to McHugh JA in GR Securities Pty Ltd v Baulkham Hills
Private Hospital Pty Ltd,134 in New South Wales real estate is ordinarily sold by signing and
exchanging contracts in the form approved by the Real Estate Institute and the Law Society
and even though parties agree in writing to the sale of real estate there is a presumption that
no binding contract exists until contracts are exchanged. Four methods may be used to effect
an exchange of contracts: physical exchange; exchange by post; exchange through a
document exchange; and exchange by telephone.135

Upon exchange of contracts, a purchaser obtains an unregistered equitable interest in the
property. This means that the purchaser is entitled to go to Court to seek an order for the
equitable remedy of specific performance of the contract. It is this entitlement to obtain an
order for specific performance that gives the purchaser an equitable interest in the property.
132
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The vendor is also entitled to obtain an order for specific performance against the purchaser.
Both parties are bound by their contract. Provided either is ready, willing and able to
complete the contract, either is entitled to seek an order for specific performance from the
Court compelling the other to complete the contract.136

1.3.3

Equity and trust law

A detailed understanding of the influence of equity will always be important knowledge in
understanding conveyancing laws and practices. This important foundation of conveyancing
is not obviously relevant as land law and contract law, but it is nevertheless a pervasive
element in conveyancing.137 Equity is a large area of law. The thesis can only place a focus
on equitable relief in relation to land law or conveyancing laws and practices. The thesis sets
out to determine the scope and function of equitable doctrines and remedies in the context of
gazumping. These doctrines and remedies, including part performance, specific performance,
injunction, promissory estoppel and proprietary estoppel, will be examined in Chapter Three.

1.3.4

Estate agents and estate agency law

Estate agents have important roles in the conveyancing process, in marketing real estate,
negotiating the sale transaction, exchanging contracts as auctioneers and occasionally in
private treaty sales and frequently holding the deposit as stakeholder.138 Within these roles,
the estate agent also owes certain duties to the vendor. It could be argued that these duties
contribute to the occurrence of gazumping. They are:
•

a duty to communicate offers made to a principal; and

•

a duty to obtain the best price for the principal.

Duty to communicate offers made to a principal
Estate agents are regulated by the relevant Agents law.139 Under section 84(3) of the Agents
Act 2003 (ACT) and in equivalent provisions in other Australian jurisdictions,140 an agent
136
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must disclose certain information to the vendor before the vendor enters into a contract for the
sale of land. In other words, an agent is under a duty to communicate offers made to the
vendor.
In Havas v Cornish and Company Pty Ltd,141 the purchaser and the vendor signed a contract
for the sale of property at $150,000 on 15 January 1981. By letter received on 21 February
1981, addressed to the vendor in care of the agent, the purchaser advised an inability to
arrange finance thus avoiding the contract. The agent did not bring this letter or its effect to
the vendor's attention until 22 May 1981. The vendor resold the property in June 1981 for
$126,000. The Court held that the failure of the agent to disclose the receipt of a letter to the
vendor was a gross breach of the duty of care which the agent owed to the vendor, and that
the duty obliged the agent to keep the vendor fully informed at all times to allow the vendor to
make a proper judgment of the situation.
Estate agents have a duty to act in the interests of the principal.142 In other words, estate
agents should always act in the vendor's best interests.143 This duty arises from the fact that
an agent stands in a fiduciary relationship to the principal.144 This fiduciary duty explains
how gazumping may occur. When the agent receives a further higher offer, the agent has a
duty to pass it and all such offers on to the vendor. The vendor is then likely to accept the
higher price and repudiate the agreement with the original purchaser.
It has been noted in Keppel v Wheeler145 that an agent may be liable in damages to a vendor
for breach of duty in failing to "gazump" if offered a higher price. It is submitted that a real
estate agent is responsible for selling the property at the best price and on the most favourable
conditions for the vendor and is under a duty to communicate all offers made to the vendor.146
In Keppel v Wheeler147 the agent successfully found a purchaser for a principal's land, but
before contracts for the sale were exchanged a higher offer was made by another possible
purchaser. The agent, believing that the duty to the principal had been discharged, did not
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inform the principal of the higher offer.

The agent was held liable in damages to the

principal, being the further amount the principal would have obtained upon a sale if the
second offer had been accepted. Surprisingly, however, the Court also held that the agent was
still entitled to commission, the Court being of the view that the agent had acted honestly and
in good faith.

This duty to communicate offers made to a principal is integral to the

comprehensive duty owed by the agent to the principal; that is, to keep the principal informed
of any material matter which may affect the principal's contractual position.148

Duty to obtain the best price for the principal

As most agents act for vendors, they have a duty at law to obtain the best price for a property.
It could be argued that this duty encourages the practice of gazumping. For instance, s 29 of
the Property Agents and Motor Dealers (Real Estate Agency Code of Conduct) Regulation
2001 (Qld) states that:

A real estate agent must obtain the maximum sale price for a client’s property.
The intention of the clause is clear. The agent must obtain the best price for the vendor. In
Blackman v Thompson,149 Mahoney JA stated:

A real estate agent employed to sell property has, of course, the duty to do what,
within the terms of its contract of agency, it can reasonably do to effect a sale to the
best advantage of the principal. In doing this, the agent will have the opportunity to,
and may have a duty to, inform itself appropriately as to the nature and advantages of
the property and the opportunities for price and profit which it offers.150
This means that if another purchaser makes a higher offer after an earlier offer has been
accepted, then the agent must pass this offer on to the vendor.

1.3.5

Trade practices and consumer protection law

Both the Commonwealth and State governments have introduced legislation to deal with fair
trading principles. The Commonwealth has the Trade Practices Act 1974 (Cth) and the States
148
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have the Fair Trading Acts.151 This part of the thesis aims to examine the Trade Practices
Act 1974 (Cth) or the various Fair Trading Acts as applicable to the vendor or real estate
agent engaging in the practice of gazumping.

Trade Practice legislation is an enormous area of law in itself. The legislation deals with two
major areas of commercial life: restrictive trade practices and consumer protection.152 This
part of the thesis can only briefly touch upon those areas of legislation. Here, the thesis sets
out to examine the provisions dealing with misleading or deceptive conduct and
unconscionable conduct in the Trade Practices Act 1974 (Cth) and its equivalent provisions in
the State and Territory Fair Trading Acts. In particular, it will concentrate on the two
fundamental trade practices principles in relation to conveyancing transactions:
•

a prohibition on misleading and deceptive conduct; and

•

a prohibition on unconscionable conduct.

Misleading or deceptive conduct

The most appropriate meaning for the words "misleading or deceptive" can be found in
Weitman v Katies Ltd153 where Franki J quoted the Oxford English Dictionary:

The most appropriate meaning for the word "deceive" is to cause to believe what is
false; to mislead as to a matter of fact; to lead into error; to impose upon, delude, take
in. The most appropriate definition for the word "mislead" is to lead astray in action
or conduct; to lead into error; to cause to err.154
It could be argued that conveyancing disputes have frequently been shown to be primarily
related to s 52 of the Trade Practices Act 1974 (Cth) rather than to contract or conveyancing
principles.

The concept of conduct being "misleading or deceptive" was introduced into Australian law
by s 52 of the Trade Practices Act 1974 (Cth) and the Fair Trading Acts which direct
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corporations and individuals not to engage in conduct of this nature whilst conducting their
businesses.155 Section 52(1) of the Trade Practices Act states that:

A corporation shall not, in trade or commerce, engage in conduct that is misleading or
deceptive or is likely to mislead or deceive.
There are no criminal penalties for a breach of s 52 but a breach of it gives rise to a damages
action by a party injured or the grant of injunctive relief by the court. A breach of this section
can also give rise to the wide ranging orders which are provided in s 87.

It is s 52 which is the most widely used section in relation to misleading or deceptive conduct.
How does the court set out to determine whether the practice of gazumping is regarded as
misleading or deceptive conduct? The case of Walker Corporation Ltd v Australia NID Pty
Ltd156 dealt with a classic gazumping scenario.

Australia NID Pty Limited ("NID") had placed property on the market and had entered into
negotiations for sale of the property with Walker Corporation Limited and Walker
Consolidated Investments Pty Limited ("the Walker Companies"). The parties made an oral
agreement on 2 April 1993 to exchange the contracts without delay. However, the contracts
were not exchanged without delay and on 14 April 1993 NID received another offer from a
third party to purchase the property at a higher price. On 16 April 1993 NID exchanged
contracts with the third party. The Walker Companies argued that NID had engaged in
misleading or deceptive conduct by failing to inform them that, from 14 April 1993 onward,
NID was considering an offer from a third party. The court held that, because the parties had
agreed not to be bound until the agreement was in writing, NID was justified in selling the
property to a third party and NID had not misled or deceived the Walker Companies by not
following through with the oral deal.

It was stated in the joint judgment that:

Notwithstanding that many persons may regard the practice of "gazumping" as
deceitful, the mere act of a vendor in agreeing to sell real estate to one person when
the vendor has already orally agreed to sell the property to another for a lesser sum
would not ordinarily be a breach of s 52. Section 52 does not make an oral "deal" with
155
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respect to real estate the equivalent of a written instrument or of part performance. A
vendor who is not bound to sell to one person may sell to another.157
The case is a warning to the purchaser of property in a rising market. Section 52 does not
make an oral deal with respect to the sale of real estate the equivalent of a written instrument
or part performance. The section cannot be relied upon to prevent a vendor from selling to a
third party after having made an oral deal with another.158 Apparently, gazumping is not
generally considered misleading or deceptive conduct under s 52 of the Trade Practices Act
1974 (Cth).

However, Diane Skapinker is of view that it is interesting to note that the court did not rule
out the possibility that "gazumping" in other circumstances might be regarded as misleading
or deceptive conduct. If the purchaser has paid a holding deposit, employed a solicitor or
licensed conveyancer to act on its behalf in a transaction, or taken steps to facilitate the
exchange of contracts, a court might be prepared to regard a vendor's failure, at least to inform
the purchaser of negotiations with another party as misleading conduct.159

Unconscionable conduct

Unconscionable conduct in trade or commerce is generally governed by Part IVA of the
Trade Practices Act 1974 (Cth).

The key provisions in Part IVA of the Trade Practices Act 1974 (Cth) relating to
unconscionability are:
•

Section 51AA prohibits a corporation from engaging in conduct which is unconscionable
within the meaning of the unwritten law;

•

Section 51AB prohibits unconscionable conduct by a corporation in relation to the supply
of goods or services to a "consumer"; and

•
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Unconscionable conduct is controlled by s 51AB of the Act. That section states simply that
"a corporation shall not, in trade or commerce, in connection with the possible supply of
goods or services to a person, engage in conduct that is, in all the circumstances,
unconscionable". The term unconscionable is not defined, but s 51AB lists factors which may
be taken into account in determining whether conduct is unconscionable. In addition s 51AA
prohibits conduct that is unconscionable within the unwritten law of the States or
Territories.160

It has been noted that the term "unconscionable" is not defined in the Trade Practices Act
1974 (Cth) and no clear definition has been provided by case law.161 It was noted that the
case law to date suggests that to be unconscionable, conduct will have to be more than merely
unfair or a harsh bargain. Conduct will be unconscionable where it shows no regard for
conscience, or is irreconcilable with what is right or reasonable.

In short, seriously

unreasonable or unfair conduct might be regarded as unconscionable.162

Fairly obviously, the requirement that conduct be "in trade or commerce" exempts a
significant number of activities. The sale of land upon which no business is conducted may
well be the sale of a non-business asset and thus not carried out in "trade or commerce".
Therefore, in certain circumstances a private vendor selling the family home is neither a
corporation nor engaged in trade or commerce.163 This means that the practice of gazumping
by the vendor may not be subject to the Trade Practices Act 1974 (Cth) or the Fair Trading
Acts. However, private vendors selling an investment property are subject to the prohibition
as such activity takes place in the course of trade or commerce.164 Trade Practices principles
are likely to impact on the vendor in the sale of land in relation to vendor disclosure
obligations and vendor performance obligations pursuant to the contract.

Real estate agents are usually incorporated and certainly engaged in trade and commerce.
Therefore agents will be subject to both the Trade Practices Act 1974 (Cth) and the Fair
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Trading Acts. However as previously noted, the practice of gazumping seems to be related to
the activities of vendors not agents, reneging upon oral contracts of sale.165

1.4

Understanding sale, purchase and conveyancing in Australia

As previously noted, the problem of gazumping is more prevalent in New South Wales, the
Australian Capital Territory and the Northern Territory while, it is almost unheard of in
Victoria, Queensland, Western Australia, South Australia and Tasmania.166

It could be

argued that gazumping rarely occurs in Victoria because most residential properties are sold
by auction where the contract is formed at the fall of the hammer.167 It is suggested that
gazumping is almost unheard of in Queensland, South Australia and Western Australia
because there is a written contract the minute there is an agreement on the sale price.168 In
Tasmania, gazumping is rarely a problem for the same reason.169 In fact, the parties have
entered into a binding contract once a contract is signed in those states.

It could be argued that types of sales and conveyancing practices may impact on the
prevalence of gazumping. It is, however, not intended in this part to discuss the detailed
sequential steps taken in a conveyancing transaction on different types of sales in Australia.
Although there are substantial similarities in the steps taken in all conveyancing transactions,
each transaction differs according to its own particular facts. Accordingly, it is intended in
this part to outline the various types of sales of residential property operating in Australia and
highlight conveyancing requirements and approaches which may impact on gazumping.

1.4.1

Types of sales

Property can be bought and sold by private sale, through a real estate agent, auction or tender.
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Private sale

A private sale is a sale where a vendor advertises the property for sale, handles enquiries and
shows prospective purchasers through the property. The vendor usually prepares a disclosure
statement and a contract through a conveyancer. Once terms are negotiated, the vendor and
the purchaser make arrangements to formalise these terms.170

The thesis posits that

gazumping is less likely to occur in this type of sale because face-to-face communication may
form a more honest relationship based on trust and understanding between the vendor and the
purchaser.171

Private treaty sale

A private treaty sale is a sale where a vendor engages an agent and signs a general or
exclusive sale authority. The agent arranges to advertise the property for sale, handles
enquiries, and makes appointments with prospective purchasers to inspect the property. The
sale is negotiated between the purchaser and the vendor, usually with the assistance of the
agent, and concluded with a written contract.172 The thesis contends that gazumping occurs
more often in this type of sale. This is because private treaty sales can stimulate such interest
that the agent will be dealing with several negotiations for the property at the same time. In
some cases, the agent may advise the vendor to seek the highest offer even though the offer
and deposit has been accepted from the prospective purchaser. This in turn may lead to
gazumping where the vendor accepts the purchaser's offer but later agrees to sell the property
to another purchaser who may offer a higher price and be able to sign and exchange the
contracts sooner.173 In other cases, purchasers are negotiating through different agents for a
property and each agent is therefore very keen that their purchaser should succeed. This can
also encourage the practice of gazumping.

Sale by auction

A sale by auction is a sale where a vendor appoints an agent and signs an exclusive auction
authority. A prospective purchaser can make an offer to the agent to buy the property before
170
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auction. The agent communicates that offer to the vendor. If the vendor accepts the offer the
auction is cancelled. If the bidding fails to meet the vendor's reserve price, the auctioneer
usually stops the auction and talks with the vendor regarding the final price. Bidding is
usually resumed until the property is either sold or passed in. If the property is passed in at
auction, the auctioneer will usually commence post-auction negotiations with the highest
bidder.174

Sale by tender

A sale by tender is a sale used by agents to sell industrial, commercial or special interest
properties.175 It is rarely used for the sale of private residential property. Sale by tender is a
sale where all offers are invited from potential purchasers and have to be submitted by a
specified date. All offers are considered at a specified time and the vendor is free to select the
offer he or she prefers.

Most residential property sales are sales conducted by private treaty, but under certain
circumstances auction or tender may be recommended. It has been noted that there are two
factors influencing this choice: the first is the property itself, and the second is the
requirements of the vendor.176 The thesis has established that private treaty sales and sales by
auction are probably the most common types of residential property sales in most Australian
jurisdictions. For instance, most houses sold each year in Melbourne are sold by auction
while most of the houses sold each year in Sydney are sold by private treaty. Private sales
and private treaty sales are generally cheaper for the vendor than sales by auction or tender
and are ideal for the type of property for which there is a ready market. Sales by auction and
tender are more expensive because the documentation is more complex and it becomes a legal
document.177 Thus, gazumping is unlikely to occur in auction and tender sales because of its
legal ramifications.

As previously noted, the sale and purchase of land involves conveyancing transactions in
different stages.178
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transferred.179 Basically, it is about how to transfer ownership in land or an interest in land
from one person to another, about the rights of the parties at different stages in real property
transactions, and about their respective positions if things should go wrong in the course of
the transaction.

This thesis is only concerned with the conveyancing requirements and practices which may
allow gazumping to occur.

This section of the chapter will not detail every step in

conveyancing transactions but rather, will examine some of the conveyancing practices at the
pre-contractual stage, including, searches and enquiries, vendor disclosure and deposits. This
section will also examine important provisions of the standard contract for sale of land and
requirements for enforceability. It is also important to be aware of the cooling off provisions
which apply to the sale of residential land in most Australian jurisdictions.

1.4.2

Searches and enquiries

The common law recognises that a vendor has only a limited duty of disclosure.180 Under the
general law, the vendor of land is only obliged to disclose to a purchaser latent defects in
title.181 In respect of all defects, other than latent defects in title, the rule is caveat emptor or
"let the buyer beware". A purchaser must carry out appropriate searches and enquiries before
entering into a binding contract to purchase the property. The simple reason for this is that
the purchaser needs to discover for himself or herself matters relating to the property, which
the vendor is not by law required to disclose, and must take the property in whatever
condition it is in at the point when there is a binding contract for the sale of land.182 For
instance, under the Conveyancing (Sale of Land) Regulation 2005 (NSW), the vendor is under
no legal obligation to advise the purchaser as to any physical or title defects the property may
have. The purchaser, therefore, should carry out all the necessary inspections and be fully
satisfied that the property in question is not, for example, structurally defective or termite
infested. These issues can be investigated by obtaining a building report and a pest inspection
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report from appropriately qualified experts. This should be done by the purchaser or the
purchaser's solicitor before the exchange of contracts takes place.183
As previously noted,184 the vendor's limited general duty of disclosure obviously prevents the
speedy exchange of contracts for the sale of land because it requires the purchaser to
investigate all matters affecting the quality and use of land prior to entry into the contract.
However, in an effort to reduce the need for the purchaser to undertake pre-contract searches
and enquiries and reduce the opportunity for gazumping, the vendor's duty of disclosure is
now required by law in most of the Australian jurisdictions.185 The continuing importance of
the purchaser's searches, however, should not be underestimated.

1.4.3

Vendor disclosure

The vendor disclosure legislation is designed to help combat gazumping by minimising delays
in the time taken to formalise agreements. It is hoped that the prompt exchange of contracts
for the sale of land will reduce the possibility of gazumping. In Nguyen v Taylor186, Kirby P
stated:

The purpose of s 52A [of the Conveyancing Act 1919 (NSW)] was to reduce the
opportunity for gazumping. It achieved that purpose by shifting to the vendor the
obligation to make disclosures to the purchaser, upon the basis of which the latter
could thereafter sign the contract. The object was to do away with the costly and
time-consuming searches and inquiries which occasioned the delays within which
further offers to purchase the subject premises could be procured giving rise to the sale
of the property to the later, higher bidder and disappointment to the earlier bidder still
busily securing the results of the necessary searches on the faith of a sale. By
facilitating the earlier exchange of contracts, it was hoped to reduce the practice of
gazumping.187
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New South Wales

Under section 52A and 66ZA of the Conveyancing Act 1919 and the Conveyancing (Sale of
Land) Regulation 2005, a vendor must attach to a contract for the sale of land such documents
as may be prescribed and the terms and warranties that the vendor is taken to have included in
such a contract. Broadly speaking, there are two requirements of vendor disclosure under the
NSW legislative regime. First, certain documents must be annexed to the contract of sale
before the purchaser signs it. These are:
•

a certificate disclosing the planning status of the land, issued pursuant to s 149 of
the Environmental Planning and Assessment Act 1979 (NSW);

•

a copy of the folio of the register comprising the title;

•

a copy of any registered plan;

•

a sewerage diagram;

•

copies of all deeds, dealings and other instruments lodged or registered in the Land Titles
Office relating to: easements, profits a prendre, restrictions on the use of the land and
positive covenants that affect the land; and

•

additional documents that must be disclosed for Crown land and strata lots.188

Second, the vendor is deemed to make a prescribed warranty to the effect that:
•

except as disclosed in the contract, the land is not subject to an "adverse affectation";

•

the land does not contain a sewer vested in a public sewerage authority;

•

the planning certificate annexed to the contract specifies the true planning status of the
land; and

•

there is no matter in relation to any building or structure on the land that would justify the
making of any upgrading or demolition order, or if there is such a matter, a building
certificate has been issued.189

Failure to annex the prescribed documents does not render the contract void. Rather, the
purchaser can rescind the contract within 14 days of entry into the contract, unless it has been
completed. This remedy is available regardless of whether the purchaser can show that the
failure amounted to conduct that misled or deceived.190
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If the warranty is breached, the purchaser may rescind the contract at any time before
completion, provided that the purchaser was unaware of the matter which ought to have been
disclosed when the contract was made and the purchaser would not have entered into the
contract if the purchaser had been aware of the matter. The purchaser loses the right to
rescission if the purchaser elects to affirm the contract.191

In summary, the vendor disclosure legislation in New South Wales requires that certain
documents be attached to the contract in order to speed up the process of conveyancing. The
legislation also implies various warranties and terms in the contract.

Victoria

Section 32 of the Sale of Land Act 1962 (Vic) requires that a vendor provides a purchaser
with a disclosure statement before the purchaser signs a contract for the sale of land. The
vendor's statement is usually prepared by the vendor's solicitor along with the contract of sale.
Under the Victorian legislative regime, the vendor must disclose the following in a signed
statement:
•

for any land upon which a residence is erected, any information concerning building
permits within the last 7 years given with respect to any building on the land;

•

the particulars of any mortgage not to be discharged before the purchaser becomes entitled
to possession or to rents and profits;

•

particulars of any charge imposed under any Act;

•

a description of any easement, covenant or similar restriction affecting the land;

•

details of any planning instruments and the zoning of the land;

•

a warning to the purchaser concerning permitted use; namely, where a planning
instrument prohibits the construction of a dwelling on land outside the metropolitan area;

•

details of any rates and taxes charged on the land;

•

particulars of any notices, order declarations, reports or recommendations of a public
authority or government department or an approved proposal affecting the land of which
the vendor might reasonably be expected to have knowledge; these include notices of
intention to acquire;
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•

basic information about the following services: gas, electricity, water, sewerage and
telephone; namely, whether the service is connected, and if so, the name of the authority
supplying the service. If a connected water or sewerage supply is below the standard
level, particulars as to the level are to be supplied. Furthermore, a warning must be
supplied to the effect that the purchaser should check with appropriate authorities about
the availability and cost of connecting any unconnected service;

•

if there is no road access to the property, a statement to this effect;

•

particulars of any current land use restriction notice that affects the land due to
contamination;

•

a copy of the certificate of title or other evidence of title to the land; if the vendor is not
the registered proprietor or owner, evidence of the vendor's right or power to sell; and

•

if the land is subject to a subdivision, certain information must be disclosed concerning
the subdivision.

Where the vendor fails to disclose the required information or discloses false information, the
purchaser may rescind the contract for the sale of land before accepting title. When the
vendor, knowingly or recklessly, fails to supply the required information or supplies false
information, the vendor is liable to a penalty of not more than 50 penalty units.192

Australian Capital Territory

In the Australian Capital Territory, section 9 of the Civil Law (Sale of Residential Property)
Act 2003 (ACT) introduces comprehensive reforms to counter gazumping. Vendor disclosure
requires the vendor to make the following documents available to all prospective purchasers
throughout the time that an offer can be made:
•

a copy of the Crown Lease;

•

a copy of the current edition of the certificate of title;

•

a copy of any encumbrance that is shown on the certificate (for example, a restrictive
covenant or an easement);

•

a statement about any encumbrance that does not appear on the title;

•

a copy of the lease conveyancing inquiry documents for the property;
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•

for a unit, a copy of the unit plan, and the current edition of the certificate of title for the
common property;

•

the building conveyancing inquiry documents;

•

the energy efficiency rating statement;

•

a building inspection report from an inspection carried out not earlier that 3 months before
the day the property was first advertised for sale or listed by an agent; and

•

a pest inspection report.193

It is an offence if a vendor does not make the required documents available for inspection by
a prospective purchaser.194

The following conditions must also be included in all contracts for the sale of residential
property:
•

the property is sold free of encumbrances;

•

the purchaser is entitled to vacant possession;

•

there are no unapproved structures, except as disclosed in the contract;

•

the purchaser may not make any requisitions on the title to the property;

•

there are no unsatisfied judgements, orders or writs affecting the property; and

•

the required documents form part of the contract.195

In 2006, vendors will also have to supply an asbestos report. The cost of the building,
compliance and pest reports, which are required to comply with an Australian standard, are
passed on to purchasers on completion of the contract for the sale of residential property. In
fact, however, some purchasers will double up on the cost by hiring their own professionals to
give a second opinion.

South Australia

In South Australia, section 7 of the Land and Business (Sale and Conveyancing) Act 1994
(SA) provides that at least 10 days before settlement, the vendor must serve on the purchaser
a statement in the form prescribed by regulation setting out:
193
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•

the rights of the purchaser under s 5 (in relation to the cooling-off period);

•

details of all mortgages, charges and prescribed encumbrances affecting the land;

•

if the vendor has obtained title within the last 12 months, all transactions involving
transfer of title in that period; and

•

any prescribed matters.

For the purpose of vendor disclosure, this last point is the most onerous, as the forms
prescribed by the regulations are of a very detailed nature, essentially requiring the vendor to
disclose any matter affecting, presently or prospectively, title to, or possession or enjoyment
of the land.

Where a vendor makes a defective statement in relation to one of these matters that prejudices
the purchaser, the purchaser may apply to the court for an order declaring the contract void
and/or awarding damages or making any other order that is just in the circumstances.196
Furthermore, failing to comply with these disclosure requirements constitutes an offence
punishable by a fine of up to $2,500.197 It is a defence in criminal or civil proceeding if:
•

the alleged contravention was unintentional and did not result from negligence;

•

the alleged contravention was due to reliance on information received from a person or
body whom the vendor was required to obtain the information from under the regulations;
or

•

the purchaser waived compliance with the matter in question after obtaining legal advice
on the issue.198

Tasmania
Tasmania does not have pre-contractual disclosures.199 The current law in Tasmania requires
vendors of residential property to disclose little information to purchasers about the
property.200 However, the Tasmania Law Reform Institute in its Final Report in September
2004 recommended that Tasmania adopt a system of disclosure based on the Australian
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Capital Territory legislation for its relative simplicity, clarity and adaptability to Tasmania
conditions.201

Western Australia

It has been argued that the disclosure obligations imposed on the vendor (or the vendor's
agents) of residential property in Western Australia are minimal and inconsistent. The Real
Estate and Business Agents Act 1978 (WA) imposes a Code of Conduct for Agents and Sales
Representatives (the Code of Conduct). Article 8 of the Code of Conduct requires that an
agent must make all reasonable efforts to ascertain or verify facts that are material to a
transaction and to communicate this information to purchasers. The type of information that
must be provided by Article 8 is very limited. Furthermore, the Code of Conduct does not
state in specific terms what information must be conveyed to purchasers. The Code of
Conduct applies only to real estate agents and sales representatives. It does not apply to
private sales where no agent is involved.

In private sales, therefore, vendors have no

disclosure obligations to purchasers.202

However, while disclosure obligations are minimal in Western Australia, it is a common
practice of purchasers in this State to make their offer to purchase a property conditional on a
range of checks being made and subject to those checks providing satisfactory results.203

Northern Territory

In the Northern Territory, the relevant provisions relate more to the vendor's common law
duty to provide good title, including providing sufficient particulars of the title to enable the
purchaser to prepare the appropriate instrument and enable it to be registered.204

Queensland

In Queensland there are no disclosure requirements.
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In conclusion, vendor disclosure legislation aims to reduce the possibility of gazumping by
enabling the purchaser to make a prompt decision allowing contracts to be signed and
exchanged promptly.

However, various levels of vendor disclosure requirements have

emerged in Australian jurisdictions. For instance, there is no vendor disclosure in Queensland
while there is a requirement for extensive prescribed documents in the Australian Capital
Territory. However, it is interesting to note that gazumping seems to be more prevalent in the
Australian Capital Territory than it is in Queensland.205

1.4.4

Deposits

A deposit is a percentage of the overall purchase price payable by a purchaser on entering into
a contract of sale. It has become a well established practice in conveyancing transactions for
the deposit to be the equivalent of 10 per cent of the purchase price.206 However, how much
the deposit is or whether, in fact, a deposit is to be paid at all, is entirely a matter of agreement
between the parties.

It can be said that the deposit, whether a pre-contract deposit or a deposit after the exchange
of contracts, plays a very important function in the conveyancing transaction. From the
purchaser's point of view, the deposit becomes part of the purchase price on completion.
From the vendor's point of view, the deposit provides the vendor with a measure of the
purchaser's intention to bind himself or herself and acts as a guarantee of performance.207 The
vendor can take his or her property off the market and not concern himself or herself with
other offers as backup in case the sale should fall through, in the knowledge, at least, that the
deposit is there for his or her security.208 The advantages of the deposit also lie in the
vendor's entitlement to claim the deposit as forfeit, if the purchaser defaults. Its forfeiture
may also operate as damages to compensate the vendor for the loss of his or her contract. The
vendor may also have a right to sue for damages.209
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Pre-contract deposit

A pre-contract deposit is a sum of money paid by an intending purchaser to an agent before
contracts are exchanged. It is common for the purchaser to pay a pre-contract deposit as an
indication of his or her earnestness and bona fides.210 The pre-contract deposit serves to
indicate the purchaser's genuine interest in buying the property and so may be described as an
"earnest" of the bargain or a "guarantee" that the purchaser means business. It is probable that
such a prospective purchaser pays the pre-contract deposit with a view to reserving the
property for purchase by him or her. If contracts are subsequently exchanged then the precontract deposit forms a part of the 10 per cent deposit after the exchange of contracts.

Payment of the pre-contract deposit is usually made by the purchaser in the mistaken belief
that in some way the vendor is obliged to sell him or her the land or property as agreement
has been reached. No such obligation exists, however, until contracts are formally entered
into. As previously noted, the vendor can take the property off the market with the comfort of
the payment of a pre-contract deposit received. However, the vendor is not obliged to take
the property off the market on the payment of the pre-contract deposit. Similarly, until a
contract arises, there is no legal obligation on the purchaser to proceed with the purchase and
he or she is entitled to demand the return of the pre-contract deposit. 211 It is interesting to
note that a pre-contract deposit has no legal effect, in the sense that it does not bind the
purchaser nor does it preclude the vendor from selling the property to somebody else.212
A pre-contract deposit is usually held by an estate agent.213 The vendor is liable for a precontract deposit where the vendor has expressly authorised the agent to receive the deposit.214
Under the principles of the law of agency, the vendor may be liable for the agent's
misappropriation of a pre-contract deposit where the vendor has authorised the agent to
receive the deposit.
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Deposit after the exchange of contracts

Once a contract has been entered into, generally the deposit is held either by the vendor's
agent or his or her solicitor. Deposits are traditionally paid on exchange of contracts as partpayment of the purchase price and a guarantee that the purchaser will complete the purchase.
If the purchaser defaults on the contract, the vendor is generally entitled to the whole deposit
even though the vendor has not suffered any losses per se.

On exchange of contracts it is usual to pay a 10 per cent deposit. This is not necessary to
make the contract binding but it is common practice. While the pre-contract deposit is
refundable, the deposit paid on exchange is not always refundable. If the purchaser does not
proceed and the vendor has fulfilled his or her part of the contract and there is no substantial
error or misdescription of the property, the vendor is entitled to claim the deposit.215

In most Australian States and Territories, an express provision in a standard form of contract
for the sale of land requires the purchaser to pay a deposit to a designated person at a time
variously described as "upon the signing (or execution) of this agreement" (South Australia
and Tasmania) or "on making of the contract" (New South Wales) or words to similar
effect.216

In Victoria, the deposit monies must be paid to a solicitor or licensed estate agent and be held
by either as stakeholder, unless the deposit is placed in a joint bank account of which the
vendor and purchaser are both required signatories. The deposit is required to be received on
or before the day stated on the contract. Otherwise, the purchaser is in default and any
deposit paid up to this point, or even a deposit received after this date, can be kept by the
vendor and the contract terminated.217

In conclusion, deposits have no role to play in the binding of contracts. The payment of precontract deposit does not bind the purchaser nor does it preclude the vendor from selling the
property to another purchaser. Likewise, the payment of deposit after the exchange of
contract does not necessary make the contract binding.
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1.4.5

Contracts for the sale of land and requirements for enforceability

New South Wales

In New South Wales there has been a "standard contract for sale" used since at least the early
1960s.218 The standard contract for the sale of land was developed by the Law Society of
New South Wales and the Real Estate Institute of New South Wales. The current version
used in New South Wales was released in 2005.219

Section 66R of the Conveyancing Act 1919 (NSW) and the Property, Stock, and Business
Agents Act 2002 (NSW) provides that a copy of the proposed contract for the sale of the
property (excluding particulars of the purchaser and the purchase price) must be available
before the property is offered for sale.

The usual method by which parties in New South Wales enter into binding contracts for the
sale and purchase of land is an exchange of contracts.220 This usually involves each party
signing a copy of the contract and physically exchanging it for the other party's signed
copy.221 In other words, there is no binding contract until the counter parts are exchanged.222
Peter Butt wrote:

If the parties or their solicitors carry out the exchange in person by a simultaneous
swap of counterparts, the contract is "made" at that time.223 If the exchange is carried
out by post (or, arguably, by the document exchange system), the date on which the
counterparts to be put into the post (or document exchange) is actually put into the
post (or document exchange), or the date on which each party holds the counterpart
forwarded by the other; which of these alternatives applies will depend on whether the
postal acceptance rule applies.224
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John McIntyre, the Law Society of New South Wales President, stated that if purchasers do
not get a copy of the contract signed by the vendor immediately, they could be gazumped.225

Australian Capital Territory

Under section 10 of the Civil Law (Sale of Residential Property) Act 2003 (ACT), the vendor
must make a copy of a contract for sale and other required documents226 available for
inspection by a prospective purchaser at all reasonable times when an offer to buy a property
may be made to the vendor.

The sale of residential property in the Australian Capital Territory operates via an exchange of
contracts.227 It has been noted that exchange of contracts is the legal term for the process of
signing the sale contract. The purchaser and the vendor each sign a separate copy of the
contract. These contracts are then exchanged so that each person has a contract that is signed
by the other party.228

Northern Territory

The Agents Licensing Act 1979 (NT) requires a contract for sale of land used by a licensed
agent to be in a form approved by the Registrar or Law Society of the Northern Territory.229
The contract is a legal and binding document that outlines the terms and conditions of the sale
and is usually prepared by a conveyancer or solicitor or completed by the real estate agent. It
will provide the following details:
•

the name and address of the vendor;

•

the name and address of the vendor's conveyancer or solicitor;

•

the name and address of the purchaser;

•

the name and address of the purchaser's conveyancer or solicitor;

•

particulars of the property sold;

•

improvements included in the sale;

•

furnishings or chattels included in the sale;
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•

the purchase price;

•

amount of deposit and where held in trust;

•

settlement date;

•

any tenancy that will continue after settlement;

•

any registered interests in the property;

•

any fee that may apply for early possession;

•

default interest;

•

finance needed to complete the purchase; and

•

any special conditions. 230

It was noted that in the Northern Territory the contract exchange is a critical point in the sale
process where two copies of the contract of sale are drawn up, signed and exchanged. The
contract is not binding until the signed copies of the contracts are exchanged.231

Victoria

In Victoria, real estate is sold either by means of the signing and exchange of the standard
contract of sale or by the execution by the purchaser of a contract note.232 The standard forms
of contract note and contract of sale are those prescribed in the Schedule in the Estate Agents
(Contracts) Regulations 1997 (Vic).

In Victoria, it is usual for the parties to enter a valid and enforceable contract which takes the
form of a contract note before the making of a formal contract.233 The contract note is a short
form of the contract of sale. The contract note provides that the "general conditions" in the
contract of sale be incorporated into the contract note. To all intents and purposes, therefore,
they are identical.234
The contract note is a valid and enforceable contract for the sale of land.235 The practice of
using contract notes has meant that Victoria has not had problems with gazumping.236 Parties
230
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may be bound as soon as they have concluded an oral or informal written agreement by which
they intend to be immediately bound. It is possible to dispense with the need for exchange.
The parties may also be immediately bound by the execution and delivery of the deed without
it being exchanged.237

The usual and most frequent method used by parties entering into a binding contract for the
sale and purchase of land, replacing the contract note, is exchange of contracts. This usually
involves each party signing copies of the contract and which are then physically exchanged,
so that the vendor holds the purchaser's signed copy of the contract and vice versa.

Queensland

"Time is of the essence" is an expression which is often included in contracts in Queensland.
Paul Sande, Queensland Institute of Conveyancers President, stated that the critical difference
between Queensland contracts and those from other jurisdictions is that "time is of the
essence" and that is a major problem in Queensland.238 There are four critical points of time
in a standard contract in Queensland. They are payment of the deposit, notification of
satisfactory purchaser inspections, notification of finance approval, and settlement.239
Basically, this means that if a deadline or time frame stipulated in the contract is not met by
the purchaser, the contract can be terminated by the vendor. Not only can the contract be
terminated, but in some cases the purchaser in default can also end up being sued for
damages.240 The critical factors of "time is of the essence" might be very appealing to a
vendor if a better price offer comes up. The purchaser who fails to appreciate the importance
of the notion that "time is of the essence" may face severe consequences.241

Another critical difference in Queensland is that "exchange" does not usually occur.
Ordinarily, there are at least two copies of the contract prepared. The agent usually delivers
both parts to the purchaser and after the purchaser has executed both copies then both copies
are delivered to the vendor for signature. The contract is not a contract recorded in two parts.
Each copy is an entire document. The point at which the contract comes into existence is the
236

Croft, above n 232, 10524.
See Hooker Industrial Developments Pty Ltd v Trustees of the Christian Brothers (1977) 2 NSWLR 109.
238
Joynson, above n 66, 15-16.
239
Bensen, above n 217, 80.
240
Ibid.
241
Ibid 81.
237

52
point at which the vendor (or the vendor's agent) communicates the fact of the vendor's
execution of the contract to the purchaser, thus constituting the vendor's acceptance of the
purchaser's offer constituted by the signed contract.242

Section 365(1) of the Property Agents and Motor Dealers Act 2000 (Qld) provides that a
purchaser and vendor are bound for all purposes under a relevant contract when the purchaser
or the purchaser's agent receives a copy of the contract signed by the purchaser and the
vendor.243

Western Australia

The standard contract used for the purchaser of real estate in Western Australia is often called
an "Offer and Acceptance contract". The Offer and Acceptance contract is in two physically
separate, but equally important parts. The titles of the parts of the contract are:
•

Contract for the Sale of Land by Offer and Acceptance (O & A); and

•

Joint Form of General Conditions for the Sale of Land (General Conditions).

The function of the General Conditions is to specify in detail those conditions which apply to
the transaction. Under the General Conditions, the vendor must give the purchaser an
opportunity to inspect the property within seven days prior to settlement. Purchasers are
encouraged to inspect the property during this time to ensure the condition of the property is
essentially the same as when the property was originally inspected.

Items to consider

checking during the inspection include:
•

the stove and any appliances remaining on the property;

•

the taps, lights and hot water system;

•

the curtains and curtain tracks; and

•

the pool and any associated equipment.244

Usually a standard Offer and Acceptance contract is filled out by a real estate agent and once
accepted by the vendor, the sale is binding, subject to any special conditions being met.245
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South Australia

There are a number of standard contract forms commonly used in South Australia. These
include the:
•

Real Estate Institute of South Australia Residential Contract;

•

Australian Institute of Conveyancers (SA Division) Inc. Agreement for the Sale and
Purchase of Land;

•

Law Society Contract for the Sale and Purchase of Land; and

•

Society of Auctioneers and Appraisers of SA Inc Contract for Sale of Land.246

Although parties can agree to buy or sell land by verbal means, contracts for the sale of land
must comply with section 26 of the Law of Property Act 1936 (SA) which requires contract
for the sale of land to be in writing and signed by the party against whom the contract is to be
enforced. Section 26 of the Law of Property Act 1936 (SA) requires only "the party to be
charged" to sign the contract. This means, for example, if the purchaser is seeking to enforce
a contract, then the purchaser must prove that the vendor signed that contract and vice versa.
If a vendor signed a contract and a purchaser did not then, although the purchaser could
legally enforce the contract against the vendor, the vendor would be unable to enforce the
contract against the purchaser. This is because the purchaser did not actually sign any
document.247

As previously noted, gazumping is almost unheard of in South Australia

because there is a written contract as soon as there is an agreement on the sale price.

Tasmania

Most residential real estate in Tasmania is sold via a standard Law Society approved contract
that is designed to balance the interests of purchasers and vendors.

As noted earlier,

gazumping is rarely a problem in Tasmania because a contract is signed almost immediately
upon agreement.

In conclusion, the thesis posits that requirements and approaches in formalising contracts for
the sale of land may impact on gazumping. As noted, gazumping is more prevalent in New
South Wales, the Northern Territory and the Australian Capital Territory where the method
246
247

Erskine, above n 163, [1-4].
Erskine, above n 163, [3-5].

54
used to formalise contracts for sale of land is based on the exchange of contracts. The
exchange of contracts in these jurisdictions does not always occur immediately after both
parties reach an agreement. Therefore, the delay between the agreement and the exchange of
contract can open the window of opportunity for gazumping to occur.

1.4.6

Cooling-off period

The law gives the purchaser a right to rescind the contract within a cooling-off period.
However, that right can be waived by the purchaser getting advice from a solicitor and the
solicitor certifying the effect of that advice by giving a certificate.248 Moreover, a cooling-off
period does not apply when a property is listed for sale and sold by public auction249 or
tender.250 There is no cooling-off period for a contract for sale of residential property if the
purchaser is a corporation.251

New South Wales

Section 66S of the Conveyancing Act 1919 (NSW) provides that there is to be a five day
cooling-off period in every contract for the sale of residential property, except in certain
cases.252 The cooling-off period commences when a contract is made and ends at 5 pm on the
fifth business day after the day on which the contract was made. The cooling-off period may
be extended or shortened. Usually the purchasers arrange pest and building inspections at this
time. If a purchaser has paid a deposit and then decides to pull out of the contract for any
reason during the cooling-off period, they lose 0.25 per cent of the purchase price.

Queensland

Queensland has the same five day cooling-off period as applies in New South Wales. Under
the Property Agents and Motor Dealers Act 2000 (Qld), a purchaser who enters a contract for
the sale of residential property in Queensland, other than a contract formed on sale by auction,
is entitled to a cooling-off period of five business days, unless this period is shortened or
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waived.253 The cooling-off period commences on the day the purchaser is bound by the
contract or the first business day thereafter and ending at 5pm on the fifth business day.254

Australian Capital Territory

In the Australian Capital Territory, real estate agents have limited authority to proceed to an
exchange of contracts and in these cases, there is a cooling-off period of five days.255 The
Civil Law (Sale of Residential Property) Act 2003 (ACT) provides that the cooling-off period
begins when the contract is made and ends at 5pm on the 5th working day after the day the
cooling-off period begins.256 Michael James, Chairman of the ACT Law Society's Property
Law Committee stated that in the majority of cases once an in-principle agreement has been
reached, the contracts are sent to solicitors and the cooling-off period is waived.257

Victoria

In Victoria, the Sale of Land Act 1962 (Vic) gives power to purchasers to terminate a contract
for sale of land before the expiration of three clear business days from the time that the
purchaser signed the contract.258

Northern Territory

In the Northern Territory, contracts used by a licensed agent in respect of the sale of property
not sold by auction must provide the purchaser with a "cooling-off" period of three business
days. The "cooling-off period" starts the day that the contract is last signed by either of the
parties and exchanged. The purchaser can rescind the contract within this time without
penalty and without any explanation. The cooling-off period may be waived, reduced or
extended by negotiation and agreement.259

253

Christensen, above n 242, 115.
Property Agents and Motor Dealers Act 2000 (Qld), s 364.
255
Joynson, above n 66, 19.
256
See Civil Law (Sale of Residential Property) Act 2003 (ACT), s 12.
257
Joynson, above n 66, 19.
258
See Sale of Land Act 1962 (Vic), s 31.
259
Northern Territory Department of Justice, Buying a Property, Fact Sheet No. PAL0011, May 2005.
254

56
South Australia

In South Australia the Land and Business (Sale and Conveyancing) Act 1994 (SA) gives a
purchaser, in certain circumstances,260 a cooling-off period of two clear business days after
the contract is made and the disclosure statement served.261

Western Australia and Tasmania
There is no cooling-off period in Tasmania262 or in Western Australia.263

To conclude, cooling-off periods allow the purchaser to rescind contracts for the sale of land
but they also create uncertainty for the vendor. The thesis is of the view that the cooling-off
period not only creates uncertainty for the vendor, but also creates confusion for both the
vendor and the purchaser engaging in the sale and purchase in different Australian
jurisdictions due to different practices in regard to the cooling-off period.

Different

approaches to the cooling-off period prevail in different jurisdictions. For instance, New
South Wales and the Australian Capital Territory allow a five day cooling-off period, Victoria
and the Northern Territory allow three days, South Australia allows two days, and there is no
cooling-off period in Western Australia or Tasmania. Another concern is that cooling-off
periods do not apply to all types of sales. For instance, they do not apply to sales by auction.

The thesis posits that the cooling-off period may impact on gazumping because it creates a
period of uncertainty to the vendor. Thus, it may, inturn, encourage the vendor to continue to
search for another purchaser as a backup in case the prospective purchaser rescinds from
contracts for the sale of land during the cooling-off period.

1.5

Conclusion

Although gazumping is not an illegal practice in Australia, the practice is considered immoral
and unethical. It is also unfair and unjust where one party gains commercial advantage from
the practice of gazumping while the other suffers losses. The purchaser not only loses the
260
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chance to own the property but is also likely to incur significant costs from the failed
transaction.

The practice of gazumping overlooks a possible moral component of the

transaction in which the vendor can lead the purchaser to incur costs prior to entering into the
contracts and can renege on the apparent contract with the purchaser to accept a higher offer
from another purchaser.

Given that the reason gazumping occurs in conveyancing processes and conveyancing rests
upon land law, contract law, equity and trust law,264 the key to understanding the occurrence
of gazumping is an appreciation of how it calls upon these areas of the law. The thesis has
established that there is a need for further examination in these areas of law in order to find a
possible solution to gazumping. The thesis has established that trade practices and consumer
protection laws have had little impact upon the vendor selling residential property. The thesis
is of the opinion that the Trade Practice Act and the Fair Trading Acts do not greatly assist
the gazumped purchaser.

Based on the argument that gazumping is more prevalent in New South Wales, the Australian
Capital Territory and the Northern Territory, the thesis has examined conveyancing
requirements and approaches operating in each of the Australian jurisdictions to highlight
requirements and approaches which may impact on gazumping.

The thesis has established that the differences in the method used to formalise contracts for
the sale of land may impact on the occurrence of gazumping. There are generally two
methods used to formalise a contract of sale. The first method is the exchange of contracts,
used in New South Wales, the Australian Capital Territory and the Northern Territory, where
two counterpart copies of the contract are signed. They are then physically exchanged so that
the purchaser receives the contract signed by the vendor and vice versa. The second method,
used in other jurisdictions, involves the use of a single standard contract prepared by the
State's Real Estate Institute and/or Law Society and signed by both parties. Michael James,
Chairman of the Australian Capital Territory Law Society's Property Law Committee, stated
that in those States and Territories which used the exchange of contract process, a purchaser
can still be gazumped after signing the contract but before the exchange occurs. In essence,
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the exchange is the moment in time when the legally binding agreement is brought into
existence.265

Other conveyancing requirements and approaches may also impact on the occurrence of
gazumping. A pre-contract deposit, for instance, is not considered a part payment and does
not have any legal effect. The payment of a pre-contract deposit does not bind the purchaser
nor does it preclude the vendor from selling the property to another purchaser. Cooling-off
legislation has been adopted in various jurisdictions to advance the early exchange of
contracts for the sale of residential property. This gives the purchaser a right to rescind the
contract within the cooling-off period. The cooling-off period, however, can create a period
of uncertainty for the vendor, as the purchaser is free to rescind the contract during the
cooling-off period. Statutory vendor disclosure requirements have been adopted in various
jurisdictions to reduce the opportunity for gazumping. However, extensive disclosure may
create a burden on the vendor in putting the property on the market for sale.

To conclude, gazumping is a problem of public concern and a remedy is seriously needed.
Given that gazumping occurs at the pre-contractual stage, the vendor is not in breach of any
contract if he or she accepts a higher or better offer from a third party. The purchaser has no
redress against the vendor. In other words, the purchaser cannot use doctrines and remedies
available in contract law upon which to base a court action. The thesis has established that
the solution to gazumping may lie in the early protection of purchasers' interest in land. This
is because as soon as a contract is enforceable, the purchaser acquires an equitable interest
and in the event of any breach of the contract by the vendor, the purchaser, as a general rule,
can obtain either damages or specific performance.
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CHAPTER 2
KEY FACTORS IMPACTING ON GAZUMPING

2.1

Introduction

This chapter aims to examine various key factors which may impact on the occurrence of
gazumping. The first part of the chapter explores principles of law, relevant to gazumping, in
common law266 and civil law267 systems. It aims to investigate how the common law and civil
law systems approach relevant principles of law and to reveal how such principles may
impact on gazumping. These principles of law include the notion of good faith and the
doctrine of pre-contractual liability. This part of the chapter also compares and contrasts the
essential elements of a contract in general and the formality of written contracts for the sale of
land between the two legal systems. The topics selected and the materials considered are not
intended to be comprehensive; much further comparison could be made.

It has been

observed, however, that the sale of land, like most legal matters having to do with land, has
been a relatively unpopular topic of comparative study.268

The second part of the chapter examines non-legal factors that influence the occurrence of
gazumping. These non-legal considerations include economic, political, social, culture and
moral factors. It aims to highlight the fact that not only does gazumping remain a problem,
but that it continues to increase in frequency. It is also hoped that the examination of these
key factors may lead to key suggestions for law reform appropriate to the Australian sociolegal environment.

2.2

Examination of legal factors in common law and civil law impacting on
gazumping

The two legal systems of the world, for purposes of comparison in this thesis, are divided into
two groups: the civil law system, seen in German and French law, and the common law
system developed in England. The common law was developed by the English courts from
the thirteenth to the nineteenth century, and has spread across the world with English
266
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colonialism. It now prevails in England and Ireland, the United States (except Louisiana),
Canada (except Quebec), India (except in regard to Hindu and Muslim inheritance and family
law), Australia and the principal English colonies with the exception of South Africa.269 The
civil law is based on Roman law as a creation of the legislature.270 It is now the foundation of
the law in continental Europe including Germany, France, Italy, Spain, Turkey, Portugal,
Switzerland, Netherlands, Scotland and most colonies of the continental European countries
as well as Asian countries, including Japan and Thailand.

Over the centuries, both systems have proved an effective means of governing their respective
societies.271 While many issues are dealt with in the same way by the civil law and common
law systems, significant differences272 between these two legal systems still remain.273

The differences between common law and civil law appear at a level of legal concepts, legal
technique and finally in the outcome of cases. It has been noted that the difference in
technique between common law and civil law is linked to a fundamental difference in
philosophical approach between the common law and civil law.274 For example, in English
common law there is an objective theory of the interpretation of contracts, with a rigid
exclusion of evidence of prior negotiations and subsequent conduct as an aid to
interpretation.275 In civil law jurisdictions the approach is more subjective, and evidence of
prior negotiations and subsequent conduct is treated as part of the logically probative
material.276

It is not within the scope of this thesis to argue that the civil law of contract is a more logical
system than the common law. The thesis, however, contends that the problem of gazumping
lies with the common law and its rigid rule of an enforceable contract.
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2.2.1

Principles of law concerning the practice of gazumping

2.2.1.1 Good faith

There are many levels on which the doctrine of good faith has a role in contract law. This
part of the thesis will only examine the general duty of good faith in the negotiation and
performance of contracts in common law and civil law systems and look at the areas of law
where the obligation of good faith has manifested itself in common law.

General duty of good faith in the negotiation and performance of contracts
There is no uniformly agreed definition of "good faith".277 Many believe that "good faith"
takes on different meanings depending on its context.278 This thesis find that the term "good
faith" is best defined in the United States Uniform Commercial Code section 1-201 as
"honesty in fact in the conduct or transaction concerned".

Good faith is considered to be one of the fundamental principles of the civil law. The
doctrine of good faith plays an important role in the performance of a contract in civil law, for
example in German law.279 In German law, a contract actually consists of two acts: the
agreement or the conclusion of a contract of sale as the "obligation act", and the performance,
which consists of the transfer of ownership and delivery to the purchaser.280 Paragraph 242 of
the German Civil Code is the general principle of good faith which appears in Book Two of
the German Civil Code and applies to the rules relating to the laws of obligations. If it were
to be interpreted narrowly, it would only apply to requirements in the performance of a
contract.281 Paragraph 242 of the German Civil Code provides:

The debtor is bound to effect performance according to the requirements of good faith,
giving consideration to common usage.
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Paragraph 242 has helped to overcome the missing formal requirements and save a party from
suffering particular undue hardship from the failure of a contract.282 Similar in many respects
is the Swiss Civil Code which binds every person to exercise her or his rights and fulfil her or
his obligations according to the principles of good faith.283 Article 1134 al.3 of the French
Civil Code also provides that contracts must be executed or performed in good faith.
In common law, however, good faith is not an alien concept.284 As early as 1766, Lord
Mansfield endeavoured to raise good faith to the level of a general principle. In Carter v
Boehm,285 Lord Mansfield made his famous reference to good faith as "the governing
principle....applicable to all contracts and dealings".286

However, the common law as it subsequently developed rejected Lord Mansfield's initiative.
The traditional law of contract, as it became established in England in the second half of the
nineteenth century, did not impose or recognise a general duty of good faith.287

It has been noted that English common law does not recognise a general duty to negotiate nor
to perform a contract in good faith.288 A party to negotiations could terminate them at any
time and for any reason at all without incurring any liability.289 In Walford v Miles,290 the
House of Lords rejected the proposition that an agreement to negotiate is enforceable and held
that a duty to negotiate in good faith is unworkable and a party is entitled to withdraw or
threaten to withdraw in order to improve his or her bargaining position. Lord Ackner stated:

A duty to negotiate in good faith is as unworkable in practice as it is inherently
inconsistent with the position of a negotiating party. A party to negotiations should be
free to threaten to withdraw or actually withdraw as a tactical move.291
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Sir Anthony Mason has noted that:
The adversarial position of parties and freedom to pursue one's self-interest are no
doubt strong reasons why a court should be extremely reluctant to imply a duty to
bargain in good faith. But one would have thought that these reasons must give way
to an express agreement to negotiate in good faith.292
In Australia, the New South Wales Court of Appeal has recognised that a promise to negotiate
in good faith may, in particular circumstances, be enforceable.293 The content of such a duty
has since been explored in several cases.294 In comparison, civil law jurisdictions recognise
an agreement to negotiate as legally binding.

It does not commit the parties to reach

agreement. It is, however, intended to commit them to make a bona fide effort to do so. The
parties, in civil law, are under a duty to act in good faith during negotiation so that a party
who acts improperly in preventing the culmination of an agreement is liable to the injured
party. On the other hand, the common law cannot give legal effect to such a commitment
because the outcome of an agreement to negotiate is indeterminate. The common law regards
the agreement itself as void for uncertainty.295

However, the existence, nature and scope of a duty of good faith are strongly debated in
England and Australia.296 The Honourable Mr Justice Cole noted that there is no positive
duty to perform contracts in good faith in Australian law, or at least, enforcement of contracts
has not been stated to be in pursuance of an obligation of good faith.297 It was submitted that
the role of good faith in Australian contract law is currently unsettled, and that the law is in a
state of utter confusion.298

Aspects of good faith doctrine in common law

Whilst there is not an explicit recognition of the general duty of good faith in common law,
the obligation of good faith has manifested itself in a number of situations. It is evident that
Australia specifically incorporates some aspects of good faith doctrine reflected in general
law duties to take account of the interests of others. For instance, it is now the case in some
292

Mason, above n 289, 28.
See Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd (1991) 24 NSWLR 1.
294
For example, Aiton Australia Pty Ltd v Transfield Pty Ltd (1999) 153 FLR 236.
295
See Pagano v Cama (1995) NSW ConvR ¶55-755.
296
Peden, above n 34, 10.
297
Cole, above n 277, 18.
298
J W Carter and E Peden, "Good Faith in Australian Contract Law" (March-May 2003) 17 (1) Commercial Law Quarterly
15 at 15.
293

64
common law jurisdictions that a duty of good faith applies to contracts of insurance299 and in
circumstances where the parties are in a fiduciary relationship. Good faith appears in the area
of laws relating to sale of land, including:
1.

The doctrine of "bona fide purchaser" or good faith purchaser of property for value.300

2.

In the pre-contract deposit where a purchaser generally pays a pre-contract deposit as a
sign of good faith.301

3.

The doctrine of caveat emptor where the vendor is under a duty to disclose material
matters relating to the title which are known to the vendor but which the purchaser has
no means of discovering.302

4.

The principles of equity governing estoppel, including promissory estoppel.

Other aspects of good faith in common law are the obligation imposed by the duty of good
faith through implied terms requiring cooperation in the performance of a contract.303 In
other words, the common law imposes a duty on the parties to a contract to co-operate in
achieving the objects of the contract. There is a long line of cases on contracts for the sale of
land where the courts have held that the vendor must use his or her best efforts to obtain
subdivision approval and take all reasonable steps to obtain it.304 The duty on the parties to
co-operate has also been applied to a contract for the sale of land, performance of which was
conditional on the purchasers selling their existing home. In Perri v Coolangatta Investments
Pty Ltd,305 the purchasers were held to be under a duty to use their best endeavours to sell
their existing house. In the result, in consequence of the purchasers' delay in arranging for the
sale of their property, the vendor was entitled to give notice requiring completion of the
contract and subsequently, non-compliance with that notice, to rescind the contract.306 The
thesis posits that the principle of duty on the parties to act honestly and reasonably to cooperate in the negotiation and performance of a contract for the sale of land can minimise the
occurrence of gazumping.
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The thesis submits that the existence of a generalised duty of good faith in the negotiation and
performance of contracts in civil law deals with problems of unfairness like gazumping.
Gazumping, unarguably, is a "bad faith" practice par excellence. It could be argued that
imposing a duty of good faith in the conduct of negotiations would decrease the likelihood of
a failure in the conveyancing process. For instance, an agreement to negotiate in good faith
could guard against change of mind in the case of gazumping. If the parties have signed a
preliminary agreement and agreed that it is binding, the parties then impose on themselves a
duty and obligation to complete the contracts in good faith. It has been noted by Sir Anthony
Mason that adequate protection might be achieved by holding that a preliminary and collateral
contract to that effect was reached along the lines of the reasoning employed by Bingham L J
in Blackpool and Fylde Aero Club Ltd v Blackpool Borough Council.307 An outcome in the
Blackpool case would, in appropriate situations, bring the rights and obligations of the parties
into line with their commercial expectations.308

2.2.1.2 Pre-contractual liability

The notion of pre-contractual liability or culpa in contrahendo, known as fault in contractual
negotiations, has gained acceptance in most civil law jurisdictions and a number of them have
adopted legislation with regard to pre-contractual liability.309

Historically, civil law has recognised pre-contractual liability under a duty of good faith based
upon both contract and tort principles. The civil law doctrine of culpa in contrahendo
recognises that there is a duty for contracting parties to negotiate in good faith. According to
the doctrine, a party who by lack of diligence causes negotiations to fail should be held liable
for any damages the other party suffered in reliance on a belief that the contract would be
concluded.310 Under this doctrine, certain duties of "protection, care and consideration" arise
from the start of negotiations which can give rise to contractual claims. It is also possible for
liability to arise for the groundless termination of negotiations on the basis of disappointment
of the trust placed by one party on the other.311
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In comparison, in the course of pre-contractual negotiation, the common law system has an
aleatory view of negotiations that a party that enters negotiations hoping to gain from a
resulting contract bears the risk of any loss incurred if the other party breaks off the
negotiations.312 The civil law system, however, has been more willing to impose liability in
such cases of failed negotiations. In German law, for instance, negotiation is classified as a
contractual duty, breach of which entitles the innocent party to reliance damages.313 The
vendor, who was either negligent or who did not act in good faith or prevented the formation
of the contract, is liable to the purchaser.

In English common law, there can be no liability until a contract is formed and this has
sometimes given rise to unsatisfactory consequences. For example, in a period of rapidly
rising house prices, the victims of gazumping have no remedy in the absence of a lock-out
agreement.314
contrahendo.315

English common law does not recognise the doctrine of culpa in
Therefore, there is no liability for termination of pre-contractual

negotiations.316 Obviously, the purchaser cannot claim damages if there is no contract. In
contrast to civil law, the purchaser can claim pre-contractual liability if there is a breach of
duty of good faith.317

2.2.2

Essential elements for a contract in general

This section sets out to examine general requirements for a valid contract as between common
law and civil law systems in order to establish the similarities and differences in the essential
elements for the formation of contract in the two legal systems.
The elements of a valid contract in the common law318 and civil law systems319 will be briefly
identified. The following parts will then cover the elements peculiar to each system.
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English and Australian law:
•

Agreement between the parties, usually expressed in terms of offer and acceptance;320

•

Capacity;

•

Intention to create legal relations;321

•

Consideration;322 and

•

Certainty.

French law:
•

Consent of the party who places himself under an obligation;

•

Capacity to contract;

•

Un objet which is certain and which forms the subject matter of the agreement; and

•

Une cause which is legal.323

German law:
•

Consent of the parties expressed by means of their "declarations of will" which
correspond with each other;

•

Capacity of the parties; and

•

Possibility.324

Offer and Acceptance

The common law has traditionally required the rules of "offer and acceptance" as essential
elements of a binding contract. As a general rule, a contract comes into being when and
where an acceptance of an offer is communicated to the offeror.325 However, one of the
common difficulties of offer and acceptance in land dealings is the exchange of contracts for
the sale of land. The "ceremony of exchange" brings a contract into existence326 but it is not
clear who offers or who accepts. In Nunin Holdings Pty Ltd v Tullamarine Estates Pty Ltd,327
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Hedigan J stated:

It seems to be straining language to talk of an offeror and an offeree in a land
contract... Exchange of parts more easily connotes mutual exchange, rather than a two
stage contractual process between offeror and offeree.328
In comparison, the main requirement for a valid contract in German law is the mutual consent
of the parties. This means that the formation of the parties' agreement is dealt with in the
same way as in the common law jurisdictions, that is, under the principle of "offer and
329

acceptance".

The position in German law is that a contract is completed on the acceptance

of an offer.330

Capacity of the parties

Under Australian law, a contract must be made between two or more recognised legal entities.
However, if all elements331 of contract exist between two legal entities, the enforceability of
the agreement may nevertheless be affected if one or both of the entities lack capacity to
contract.332

Similarly, under German law, a contract can only be concluded by a person having legal
capacity to contract.333

Intention to create legal relationships
In English law, an intention to create legal relations is necessary for every contract.334 The
element of intention is a separate element, in addition to offer and acceptance and
consideration, in the formation of a contract. It is required in order to prove that the party
making a promise wished in fact to create a legal relation.335
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In French law, contrary to English law, there are only occasional references to the intention of
the parties.336

Consideration

A basic difference between the common law and civil law is that the common law requires a
contract to have "consideration". The civil law does not.337
Consideration is defined in Thomas v Thomas338 as "something which is of some value in the
eye of the law, moving from the plaintiff; it may be some detriment to the plaintiff to the
defendant, but at all events it must be moving from the plaintiff".339 It has been noted that
consideration stands at the very centre of the common law's approach to contract law.340
Under English law, a promise cannot be enforced unless it is either made by deed or
supported by consideration. The English doctrine of consideration is the idea of reciprocity;
something which the law would regard as being of value must be given in return for a promise
before that promise will be enforceable.341
In civil law, for example, in German law, there is no concept that resembles consideration.342
German law does not require consideration for a contract or offer to be binding. But, German
law employs other devices to achieve the essential purposes of the doctrine of consideration.
These include, for example a "form" requirement343 to protect a party from making hasty
promises, the devices of illegality and unconscionability, and the ability to declare void an
expression of will that was not meant seriously (§ 118 of the German Civil Code).344
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Certainty

In English law, a contract must be complete.

An agreement which is either vague or

incomplete will not constitute a legally binding contract.

An agreement may be vague

because it contains terms which are illusory. Alternatively, agreement may not have been
reached on certain important points. For instance, agreements "subject to contract" clauses
have the effect of preventing propositions in negotiations having contractual effect until a
contract is prepared in which the parties clearly show their intention to be bound.

In comparison, § 155 of the German Civil Code provides that if the parties have not agreed as
to which agreement should be made about a point, the agreement is valid in so far as it is to be
assumed that the contract would have been concluded even without a determination on this
point. However, if the parties appear to have agreed but because of the ambiguity of the
expressions they have used they are in fact thinking of different things, there is no agreement
because of hidden dissent.

Possibility

In German law, one of the essential elements of a valid contract is possibility. Section 306 of
the German Civil Code provides that a contract is void if the contractual obligation is
impossible to perform at the time the contract is formed. Furthermore, § 306 of the German
Civil Code is restricted to cases where nobody can perform the contract (so-called "objective
impossibility").345 Objective impossibility in respect of the performance of a contract will
result in it being void.346 If there are reciprocal obligations, neither party will be obliged to
perform. But, a person who, on the conclusion of a contract knew or ought to have known
that performance was impossible, will be obliged to compensate the other party, unless that
other party knew or ought to have known of the impossibility.347

"Possibility", however, is not an essential element of a valid contract in English common law.
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In summary, the thesis has established that there are two primary concepts which are common
to both the common law and civil law systems: the need for agreement and for that agreement
to be given by those having the necessary legal capacity. The distinctive essential elements
between the two legal systems are consideration and intention. It could be argued that the
rigid interpretation of requirements in the common law of contract may impact on the
occurrence and remedy for gazumping because the strictness can sometimes make it difficult
to justify the existence of binding agreements or contracts.

2.2.3

Formality of written contracts for the sale of land

It was maintained in an old text book, Contract of Sale in the Civil Law (1892) that two
fundamental points of difference between the civil law and the common law upon the law
relating to the sale of land are:

Firstly, the [civil] law relating to the sale of land is in no way different from that
relating to the sale of goods; and secondly, the contract itself never transfers property
in the thing sold.348
In civil law, although a contract for the sale of land is subject to the general principles of the
law of contract, it has certain features peculiar to itself arising from the nature of the subject
matter.349

The following part examines the distinctive requirements and approaches of an enforceable
contract for the sale of land between the common law and civil law systems.

2.2.3.1 Requirement of contracts to be evidenced in writing and exchange of contracts in
common law

The Statute of Frauds became part of the received law of the Australian colonies but it has
since been modified in different ways by legislation in each State and Territory, the result is
that now the only provision that is common across Australia concerns the sale of land. The
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statute350 required certain contracts to be in writing, or evidenced in writing, and signed. A
contract that does not satisfy the Statute of Frauds requirements is unenforceable. To satisfy
the statutory provision, one of two things must exist. Either the contract must be in writing,
or some memorandum or note must be in writing. The contract or note or memorandum of it
must be signed by the party sought to be made liable or by a person authorised to sign for him
or her.

As previously noted, the exchange of contracts is an important moment in time for the binding
contracts to come into existence.351 For instance, the usual method by which parties in New
South Wales enter into binding contracts for the sale of land is an exchange of contracts.352
The purpose of an exchange of contracts is to ensure that a vendor ends up holding a copy of
the contract signed by the purchaser, and the purchaser ends up holding the original contract
signed by the vendor.353

2.2.3.2 Form requirements in civil law

While the Statute of Frauds, as applies in all Australian jurisdictions, provides that writing is
required for a contract for the sale of land to be binding, a general provision, like the Statute
of Frauds, is unknown in civil law, for example German law.354

As a general rule, the formation of a valid contract in German law is not subject to any formal
requirements. Thus, contracts may be formed orally or even without any verbal expression of
assent. There are, however, important statutory exceptions to this rule, if evidence of the
formation of the contract has to be secured or if the parties have to be protected from haste.
These contracts for the sale of land must be recorded by a notary to be enforceable.355
Notarial authentication requires that the notary must give advice about the declaration, put it
into writing, read it out to the declarant, obtain his or her approval and signature to it and then
sign it himself or herself.
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Similarly, the sale of real estate under Swiss and French law is to be under a notarized
form,356 with, at the least, the name of the parties, the price and the precise designation of the
real estate sold incorporated in the document.

To conclude, the thesis has established that the very limited recognition of a general duty of
good faith and the absence of a duty of good faith in pre-contractual negotiations in common
law may lead to a more frequent occurrence of gazumping. Moreover, the absence of precontractual liability may also impact on the solutions available for gazumping in common law
jurisdictions. The thesis emphasises that the role of good faith as a general duty in civil law
and the principles of pre-contractual liability under a duty of good faith in civil law are
important to the overall context of the preceding discussion in this thesis.

The thesis has noted that there are some common elements, including "offer and acceptance"
and capacity, for a valid contract between the two legal systems. There is, however, an
essential element required in common law but not in civil law, for instance "consideration".
Another significance including the Statute of Frauds, as applies in all Australian jurisdictions,
is unknown to civil law jurisdictions, for example Germany. Moreover, an execution of a
written contract by way of an exchange of contracts in common law jurisdictions may impact
on gazumping. This is because an exchange of contract is a means and a moment in time
where legal formalities of contracts for the sale of land come into existence. Generally, there
is inevitably a delay between agreement for the purchase and sale of land and the execution of
a written contract. Therefore, this time gap provides the opportunity for gazumping to occur.

2.3

Examination of other factors impacting on gazumping

2.3.1

Economic factors

Economic factors continue to influence the valuation of property and determine the sale of
residential property in the real estate market. Indirectly, economic factors also impact on
gazumping by causing property owners to seek higher prices, especially in market conditions
characterised by strong property values. These economic factors can create a high demand for
property ownership and investment causing an increase in property prices.
356
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Market imbalances

Essentially there are three types of market conditions:
a)

A rising or vendor's market where demand exceeds supply;

b)

A balanced market where supply and demand are roughly equal; and

c)

A falling or buyer's market where supply exceeds demand.357

Gazumping, by its very nature, is more prevalent in a rising market where demand exceeds
supply. As house prices rise rapidly the vendor may attempt to profit from the situation by
playing off competing purchasers interested in the same property.358

It follows that

gazumping is less likely to occur in a balanced market and only very rarely in situations
where there are few potential or interested purchasers.359

One factor that affects market imbalances is the overall supply of land and houses available in
the real estate market. The housing supply has a direct effect on the aggregate level of prices
and affects demand for property. When there are too many residential properties available for
sale, prices lower to stimulate demand and when there is not enough residential property
available, prices rise as the vendors are able to get a better price due to the high demand. On
the other hand, land is not something the nation is making more of, unlike other products, so
people are trying to get the most out of what they have. The location plays a very important
role in housing price increases. Therefore the decline in land available in attractive locations
forces land and house prices to increase. Other long term important factors impacting on
housing demand include the rate of population growth and economic growth. It can be argued
that the increased demand for housing created by the above factors encourages and continues
the practice of gazumping.

Inflation
Inflation led to alarming increases in house prices in England and Wales during the 1970s.360
Similarly, in Australia concerns over gazumping grew during the rapidly inflating Sydney
housing market of 1987.361
357
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During times of consistently high inflation, property is a desirable asset for households. Both
actual and expected inflation appear to have a positive impact on house prices.362

For

instance, inflation in property at between 10 per cent and 25 per cent per annum will result in
houses rising in value by more than $2,300363 per month.364 Whilst a vendor is waiting for a
prospective purchaser to be in a position to exchange contracts, the house that is being sold
may well go up in value by a substantial amount.365 This situation can encourage the vendor
to seek a higher offer from another purchaser and renege on the first accepted offer before the
exchange of contracts. Therefore, inflation can be a factor in encouraging the occurrence of
gazumping.

2.3.2

Political factors

Political factors, in this thesis, refer to the government policy and the system of making and
enforcing laws in preventing gazumping. It could be argued that the different policies of
individual governments influence the way the sale and purchase of property is conducted in
each Australian State and Territory. The differences also influence the solutions to the
problems of gazumping.

Government policies

The policies pursued by various Australian State and Territory governments directly impact
upon not only the prevalence but also the existence of gazumping. Whether gazumping is
tolerated or not is, in part, dependant upon the political will and interest of elected
representatives. This interest is, in turn, influenced by community opinion and perceptions as
to whether it is a practice that should be legislated against or tolerated as an unwanted but
unavoidable aspect of property purchase.

However, various attempts by State governments to deal with this issue indicate that
gazumping is perceived as a problem by the community. Increasing complaints from property
purchasers have forced governments to respond to this problem. For instance, the Australian
361
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Capital Territory accepted the need for radical change to the conveyancing system as a means
of controlling this practice while the Northern Territory also attempted to pass antigazumping legislation.366

Political climate

Governments in several jurisdictions have made various attempts to stop the practice of
gazumping. Nevertheless, changes to the process surrounding the sale of land have not
always been welcomed by those involved. For example, in 1987 a Conveyancing SubCommittee was formed to respond to a number of proposals in an attempt to overcome the
problem of gazumping in New South Wales.

The Land Titles Office proposed the

introduction of a fixed-price preliminary agreement while the Real Estate Institute favoured
the introduction of the Victoria contract note system.367 A submission prepared by the
Conveyancing Sub-Committee rejected the Victorian contract note system as being neither
suitable nor acceptable for implementation in New South Wales.368 It was criticised by Nigel
Mainwaring in the Law Society Journal on the basis that "the real estate agents are lobbying
for the introduction of a contract note, blaming the lawyers for the alleged continuing delay in
exchange of contracts. If that lobby is successful then the role of solicitors in conveyancing
will be limited to work after exchange of contracts".369

Mortgage policies

As previously noted, the problem of gazumping may occur because of delays while
purchasers wait for mortgage approval from lending institutions.370 It could be argued that
mortgage policies may encourage the problem of gazumping. It was noted that increases in
demand for housing, suggested by a growth in loan approvals, may contribute to upward
pressure on house prices. As noted by Small and Oluwoye:

When the funding available to purchasers is increased, prices will be bid up, especially
where there is an expectation of ongoing market growth....Variations in the
366
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availability of debt can have a substantial impact on the level of funds available for
real estate investment.371
However, mortgage policies may also help in defeating gazumping. For instance, fleximortgage suggested by the Great Britain Law Commission's Conveyancing Standing
Committee in 1989 was to be used as a means of eliminating delays and defeating
gazumping.372

2.3.3

Social factors

Housing values and demand in the residential real estate markets are significantly influenced
by a variety of social factors. It was confirmed by research conducted in Brisbane between
1976 and 1996 that strong linkages existed between social constructs373 and established house
prices.

While it is acknowledged that established house values are significantly influenced by
external economic and political factors, this research confirmed that serious
consideration must also be given to social factors and demographic variables.374
It was indicated in the background to the research that the price paid for residential property is
often reflected by the residents' willingness to pay to live in these suburbs.375

Social factors impact on the value of the house and house prices. Social factors also help
determine the frequency and practice of gazumping by influencing peoples' views on what
areas are deemed desirable and so increasing competition for property in desired areas. One
obvious form of competition is through the use of gazumping as a means of attaining the
desired property.

It could be argued that social factors impact on both the housing value and actions to prevent
gazumping. Social factors, such as locations of rapid development, may impact on the
housing price. Housing value creates competition in the real estate market which prompts the
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problem of gazumping to occur. Equally, rising numbers of complaints create pressure on
Governments to amend laws to prevent gazumping.

Society's growth

It is interesting to note that the problem of gazumping rarely occurs in small societies where
people know each other and each other's affairs.

In the days when communities were small and close-knit, and people knew their
neighbours and all about their affairs, an oral declaration and the handing over of a
turf or twig were sufficient evidence of the transfer of land. Some such symbolic act
performed in the presence of witnesses upon the land itself was adequate to safeguard
not only the purchaser but also any third party who might have an interest in land.376
Country town society

Likewise gazumping never or rarely occurs in country towns. It was observed by Hon R B
Rowland Smith that:

....gazumping never occurs in country towns or in other small communities where
people know each other and are expected to be as good as their word.377
Vendor-purchaser relationship

Private sale is a sale by a vendor or an owner of the property without the involvement of
agent.

It is arguable that gazumping is less likely to occur in this type of sale.

The

advantages of this type of sale are: it is simple; no agents' selling fee or commission is paid
and advertising costs are lower. The vendor advertises the property for sale, handles enquiries
and shows prospective purchasers through the property. However, the disadvantages of this
type of sale include: lack of vendor skill and experience to properly value the property; the
vendor may not be familiar with complex conveyancing and legal requirements.

However, there is a little evidence to support the argument that gazumping is less likely to
occur in this type of sale. The argument is made on the assumption that the vendor and
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purchaser may form a close relationship between them based on trust and understanding, as a
result of which a vendor is less likely to accept a higher price from another purchaser because
of the pre-existing personal relationship.

Housing and living style

It is commonly known that a rare type of property in a sought after area will generate a lot of
interest from purchasers.

Developments also make the property in some areas more

expensive than others. Thus, the demand for these quality homes by far outstrips the supply
and can lead to gazumping.

Wealth, power and security in society

Residential property investment has been incorporated into the investment portfolios and
retirement plans of many Australians with increasing momentum over the past ten years.378
Residential property is treated as an investment as well as a home. It is a source of wealth,
power and security within the society. There is keen competition for good property, which
may lead to gazumping, as people want to buy property for investment.

2.3.4

Cultural factors

Many laws are similar in all societies and most of these laws are based on the culture, customs
and religion of those societies. Values and attitudes are a reflection of beliefs and therefore
laws developed in one society can differ from those in other societies.

Compliance with the law can also vary depending on social attitudes. Sub-groups within a
society may have different attitudes to the law. The culture of these groups might mean that
certain behaviours that are acceptable within one group within society may not be accepted by
others. The codes of behaviour of the poor and disadvantaged might not be the same as those
for the advantaged in society.
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Culture of power

It has been suggested that the vendors have a natural power to bargain. Ian Johnstone argues
that:

Vendors have a natural bargaining strength. That power cannot be totally curbed any
more than the power of purchasers can, or should, be restrained.379
Culture of sales

The sale of land usually occurs by one of four methods: private sale, private treaty sale,
auction or tender. It has been noted that the majority of residential property sales in Australia
are by private treaty because it is cheaper and less complicated than sale by auction or
tender.380

However Chris Fitzpatrick, president of the Real Estate Institute of New South Wales, is of
the view that one of the drawbacks of private treaty is that it increases the possibility of
gazumping.381

The reason for this is that in some cases private treaty sales stimulate such interest that the
agent will be dealing with several negotiations at the same time for a particular property. This
in turn may lead to a contract race, where the vendor agrees to sell to the purchaser first able
to sign the contracts.382 In other cases, the interest is so strong that the agent will advise the
vendor to seek the highest offer by a given date.383

Culture of real estate marketing

It can be argued that the threat of gazumping is used strategically, as a means of obtaining a
higher price and a quicker sale. In some instances a vendor may verbally accept an offer from
a purchaser without any intention of following through with the deal, but keep the offer open,
thereby maintaining interest in the property using existing interest as leverage to inform other
379
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interested parties that other interest exists.

After receiving a better offer from another

purchaser, the vendor then has a chance to accept the new offer or increase the price
demanded from the existing purchaser.

On acceptance of a deposit, the usual practice used to be that the agent would take the
property off the market and tell enquirers that the property had been sold. Now the property
will probably be left on the market and enquirers told that it is "under offer" or has been sold
"subject to contract".

Culture of real estate agencies

It has been noted that the problem of gazumping can arise where purchasers are negotiating
through different agents. In such cases, individual agents are anxious that their own purchaser
should succeed.

2.3.5

Moral factors

Moral factors are the standards of behaviour that are accepted by the society. They often
reflect what people believe to be right or wrong. Such factors can cause wide divisions
between various groups in society about what is morally right or what is morally wrong.
However, the freedom of different groups to practice their own standards of morality depends
greatly on the nature of the political system and economic factors.
The practice of gazumping is not illegal but it is morally wrong,384 as in the case where the
vendor and purchaser have agreed on an offer and a real estate agent continues to market the
property after an offer has been made. If a new purchaser offers more money the estate agent
must pass on the offer to the vendor. The vendor then reneges on the existing offer to accept
a higher offer.
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Ethical issues for estate agents

An agent has a duty to submit all offers to a vendor and obtain the best offer for the
property.385 Thus, the agent does his or her legal duty in passing a higher offer on to the
vendor even though he or she may have personal doubts about the morality of the practice.386

Profit issue for the vendor

It could be argued that strict morality tends to be abandoned in business. Profit is one of the
motivating forces in the sale and purchase of real estate. As a result some vendors, in their
efforts to maximise profits, may become morally reckless or careless.

2.4

Conclusion

It is the contention of this thesis that gazumping occurs more often in common law than in
civil law jurisdictions. The thesis has found that there are distinctive characteristics in the
common law and civil law systems in the way the two legal systems approach legal concepts
and legal techniques. The thesis has established that the fundamental differences in the
interpretation of contracts between the common law and civil law systems may impact on the
existence of and remedies for gazumping. The more subjective approach in civil law, where
evidence of prior negotiations and subsequent conduct is treated as part of the logically
probative material, may assist a gazumped purchaser seeking a remedy in the case of
gazumping.

The thesis has also established that there are significant differences in the way that common
law and civil law systems approach the notion of good faith and the doctrine of precontractual liability. It has also found that a duty of good faith in general and the precontractual liability are not recognised under the common law at this time.

The role of good faith in Australian contract law is currently unsettled. In England, the
decision in Walford v Miles387 makes it clear that good faith has no role to play in pre-
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contractual negotiations. It has been said that even if a general duty of good faith were to
apply to contracts in Australia, the experience in England may influence Australian courts in
denying an extension of the duty to the pre-contractual stage.388

As for the pre-contractual liability, English common law does not recognise the doctrine of
culpa in contrahendo. English common law has been ready neither to impose liability nor to
award compensation for losses suffered as a result of aborted negotiations. The consequence
of this is that a gazumped purchaser is unable to claim against a vendor for a failed promise to
enter into a binding legal contract.

Sir Anthony Mason appears to be of the view that where negotiations cease unjustifiably
causing loss to one party there should be a remedy, at least if the expectations of the parties
were that negotiations would result in an agreement. Whether the law develops to provide
any such remedy, and whether it be grounded upon unjust enrichment, the existence of an
enforceable preliminary contract to negotiate, a common law duty of care, or a duty to act in
good faith, remains to be seen.389

The thesis suggests that the development of the implied duty of good faith in the negotiation
and performance of contracts should be approached with considerable caution. The minimum
content of the duty, it is generally agreed is to require honesty from contracting parties.

The thesis has also found that the essential elements for a contract in general between
common law and civil law systems are different. For instance, consideration is an essential
element in the formation of contract in common law while civil law, notably German law,
does not require consideration for a contract to be enforceable. It could be argued that strict
requirements in the common law of contract, in the formation and formality of contracts for
the sale of land, may impact on the occurrence and remedy for gazumping. It could be argued
that the rigid interpretation of the requirements in the common law of contract sometimes
makes it difficult to justify the existence of binding agreements or contracts.

Gazumping is considered both an economic and a human problem. In economic terms it can
result in purchasers incurring needless expense. In human terms there is the anguish caused
388
389
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by the disappointment confronting purchasers who are gazumped. Examination of non-legal
considerations including economic, political, social, cultural and moral factors illustrates that
not only does gazumping remain a problem, but it also continues to increase in frequency.
More importantly, the study of these key factors is helpful in consideration of the options for
law reform in the final chapter.
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CHAPTER 3
GAZUMPING AND EXISTING LEGAL DOCTRINES AND REMEDIES

3.1

Introduction

Generally there is nothing wrong in changing one's mind. Sometimes, however, it is regarded
as unfair and socially unacceptable for someone to withdraw from an existing agreement at
the last minute.390

The previous chapter examined various key factors influencing

gazumping. The thesis posits that economic and social factors may influence the party to
change his or her mind, thus causing gazumping to occur. It has been established in Chapter
Two that various key factors, in particular legal factors, may allow for an unacceptably
frequent occurrence of the practice of gazumping in common law jurisdictions.391 It has also
been established in Chapter Two that significant differences in the way that common law
jurisdictions approach the principles of good faith and the doctrine of pre-contractual liability
may impact on the existence of gazumping in common law jurisdictions. The common law
does not recognise the principles of pre-contractual liability nor is the doctrine of good faith
widely applied as a general duty or at the pre-contractual stage at this time. This chapter,
therefore, will look at other existing legal doctrines and remedies available in common law
and equity to see if they can be used as a protection against gazumping.
As noted, a contract for the sale of land is subject to the general law of contract.392 The
common law of contract may provide remedies and impose penalties when a party breaches a
contract. However, the thesis seeks to examine whether a breach of certain agreements,
caused by gazumping, could be legally unacceptable even though not a breach of contract.
The thesis also seeks to explore existing legal doctrines and remedies available in common
law and equity to see if the law provides adequate protection against gazumping.

This chapter sets out to discuss a range of existing doctrines and remedies to find the potential
for using these doctrines and remedies in a conveyancing transaction in which the prospective
purchaser's offer is accepted by the vendor who subsequently reneges on the sale before any
formal contract is concluded. These doctrines and remedies include the common law remedy
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of damages, the equitable remedy of specific performance and injunction, the equitable
doctrine of part performance, the doctrine of promissory estoppel and caveats.

This chapter examines these doctrines and remedies to identify the possibility of utilising such
doctrines and remedies to protect a purchaser from or compensate a purchaser for loss
suffered as a result of a vendor inducing the purchaser to expect that an interest in land would
be conferred on and later on, before exchange of contracts, renege on the accepted offer and
agreement in order to accept another offer.

3.2

Damages

3.2.1

Damages is a common law remedy for breach of contract

At common law, breaches of contract are normally remedied by an award of damages.393 The
object of an award of damages is to compensate the injured party for the actual loss suffered
as a result of the other party's breach of contract, at least in so far as money can do so.394 In
other words, contractual damages are compensatory.

3.2.2

Entitlement and assessment of damages

It is necessary to determine the entitlement of the parties and the way in which damages will
be awarded in order to assess the injured party's prospects of obtaining compensation. In
Robinson v Harman395 Parke B stated:

The rule of the common law is that where a party sustains a loss by reason of a breach
of contract, he is, so far as money can do it, to be placed in the same situation, with
respect to damages, as if the contract had been performed.396
A vendor may be entitled to damages where the purchaser fails to complete the contract. An
illustration of an award of substantial damages is provided by Liverpool Holdings Ltd v
Gordon Lynton Caar Sales Pty Ltd.397 In this case, the purchaser of land (for which the
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purchase price was $285,000) repudiated the contract. Owing to falling property prices, the
vendor was only able to resell the land at the greatly reduced price of $145,000. The vendor
recovered $111,810 damages, comprising damages for loss of the benefit of the contract,
represented by the decrease in value ($140,000) and the costs of attempted resale ($310), less
the forfeited deposit ($28,500).

A purchaser may be entitled to damages where there has been:
(a)

misrepresentation by the vendor;

(b)

misdescription in the contract;

(c)

non-disclosure of a defect in title;

(d)

failure by the vendor to complete.398

An example of an award of damages to a purchaser is provided by Cottrill v Steyning &
Littlehampton Building Society.399 In this case, the purchaser could recover as part of his
damages, loss of his expected profit where the vendor was aware of the purchaser's intention
to redevelop the property. In February 1957, the vendor granted to the purchaser an option to
purchase a house and land for $12,000.400 At the time that the option was granted, the vendor
knew that the purchaser intended to develop the land. The purchaser promptly took steps
towards obtaining planning permission and modification of the tree preservation order. He
left England, however, for a month in April 1957, returning on 10 May 1957. The vendor,
wrongly as the court found, treated this as repudiation and re-sold for $15,000.401 The vendor
was thus in breach of the contract with the purchaser.

3.2.3

Limitation of damages as a remedy for gazumping

Damages may be awarded in a variety of situations. However, the thesis seeks to examine
whether a purchaser may be entitled to damages where a vendor repudiates certain
agreements, in particular in the context of gazumping.
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Under certain agreements, for instance a lock-out agreement,402 the parties can be protected
and can recover as damages, the wasted costs incurred in the failed conveyancing transaction.
In Pitt v PHH Asset Management Ltd403 Sir Thomas Bingham MR stated:

The vendor and the prospective purchaser made what has come to be called a "lock
out agreement". That was a contract binding on them both. The vendor broke it. He
is liable to the prospective purchaser for damages which remain to be assessed.404
In Pitt's case, the plaintiffs successfully sued the defendant for damages for breach of the
lock-out agreement. The English Court of Appeal held that the plaintiffs were entitled to
damages and awarded the sum of $17,200405 to the plaintiffs. $16,000406 of this was for costs
incurred by the plaintiffs in reliance on the lock-out agreement and in an effort to exchange
contracts. This included solicitor's, surveyor's and architect's fees as well as bank charges on
finance arranged. The remaining $1,200407 of the damages award was for aggravation and
stress.408

The Pitt case illustrated that an award of damages would be an appropriate and adequate
remedy for the plaintiffs, and that damages would indeed be sufficient in a case such as this.
However, there are difficulties involved in enforcing lock-out agreements. It does not follow
that a breach of such an agreement will give rise to a claim for damages. The innocent party
must still show that the breach has caused him loss and that the losses actually suffered flow
from that breach. That is not always easy to establish. In Dandara Holdings Ltd v Cooperative Retail Services Ltd,409 the parties entered into a lock-out agreement, under which
the vendor agreed to deal exclusively with the potential purchaser for seven weeks. The
vendor also agreed to pay for expenses incurred in carrying out a due diligence exercise on
the premises in the event that the sale fell through. No contract was concluded at the end of
the period and the premises were sold to a third party. The High Court awarded Dandara
expenses incurred under the indemnity, but dismissed the claim for damages.
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It has been held that if the parties do not intend to be bound by an informal agreement, the
informal agreement is unenforceable and there is no common law remedy to enforce the
informal agreement or to recover expenses that might have been incurred.410 In Walker
Corporation Limited v Australia NID Pty Ltd,411 the parties made an oral agreement and also
agreed they would not be bound until the agreement was in writing. That was why the parties
stipulated for prompt exchange of contracts and the withdrawal of the property from the
market. No money changed hands and the Walker companies neither offered nor paid a
deposit. It has been noted that as a general rule, parties negotiating for the purchase and sale
of land will not be regarded as contractually bound by some form of preliminary written
agreement, such as correspondence between them, until formal contracts are exchanged.412
This principle allows the vendor, at any time before exchange, to sell the land to a third party
who offers a higher price than that which the purchaser has agreed to pay. Disappointed
purchasers who are "gazumped" in this manner have no common law remedy to enforce the
informal agreement or to recover any expenses they might have incurred if the services of a
solicitor or licensed conveyancer have already been employed or relevant searches and
inquiries undertaken.413

In summary, a common law remedy of damages only provides compensation for the injured
party as a result of the other party's breach of contract. Damages are an appropriate and
adequate remedy where the parties enter into an exclusivity agreement, such as lock-out
agreements. By entering into an exclusivity agreement, the parties can be protected and
substantial costs incurred in preparing to complete the contract can be recovered.414 However,
there is no remedy of damages provided to recover expenses that might have been incurred
resulting from an informal agreement if the parties do not intend to be bound by that informal
agreement.415 It has been established that it is difficult to establish a claim for damages in the
absence of an enforceable contract.

As a result, without entering into an exclusivity

agreement such as a lock-out agreement, gazumped purchasers cannot seek the remedy of
damages.

410

See Walker Corp Ltd v Australia NID Pty Ltd (1995) NSW ConvR ¶55-757.
(1995) NSW ConvR ¶55-757.
412
Skapinker, above n 159, 286-287.
413
Ibid.
414
See also Tye v House and Another [1997] 76 P & CR 188.
415
See Walker Corp Ltd v Australia NID Pty Ltd (1995) NSW ConvR ¶55-757.
411

90
3.3

Specific performance

3.3.1

Specific performance is a discretionary remedy

Generally, there is a remedy of damages for a breach of contract. However, if a remedy of
damages is inadequate to compensate the plaintiff,416 the plaintiff may obtain a decree of
specific performance.417 A decree of specific performance is an order of the court to a
contracting party to perform his or her obligations according to the terms of the agreement.418
In other words, specific performance is a discretionary remedy for the enforcement of
contracts.419

Australian courts have drawn a distinction between two different types of specific
performance which may be ordered. First, where the contract is executed, the court may order
a specific performance in order to enforce one or more particular obligations contained in the
contract. In JC Williamson Ltd v Lukey and Mulholland420 Dixon J observed:

Specific performance, in the proper sense, is a remedy to compel the execution in
specie of a contract which requires some definite thing to be done before the
transaction is complete and the parties' rights are settled and defined in the manner
intended.421
Second, where the contract is executory, the court may issue an order for specific
performance in order to make the other party perform her or his side of the bargain. In this
situation, the decree has a broader effect because it results in the enforcement of the entire,
completed contract rather than an individual contractual obligation.422
The right to a grant of an order for specific performance of the agreement is not automatic.423
In order for specific performance to be granted, it must be clearly shown that the contract is
capable of being performed and that the parties are ready, willing and able to go ahead with
the contractual obligations they undertook. More importantly, specific performance will not
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be granted if there is an adequate remedy at law. In Flint v Brandon424 Sir William Grant MR
explained:

This court does not....profess to decree a specific performance of contracts of every
description. It is only where the legal remedy is inadequate or defective that it
becomes necessary for courts of equity to interfere...
3.3.2

Specific performance in contracts for the sale of land

The equitable remedy of specific performance has its main application to contracts for the sale
of land or an interest in land.425 Specific performance has been granted on the basis that land
is unique,426 in that the purchaser cannot go into the market and obtain a similar parcel of
land.427 Also, the law has always accepted that an award of damages is inappropriate because
monetary relief will not necessarily replace the actual form of the land and is not an
equivalent substitute.428 In Dougan v Ley429 Dixon J stated:

..damages at law for the refusal of a vendor of land to go on with the contract might
not be a complete remedy for the purchaser, to whom the land might have a special
value...430
It may also be the case that damages cannot adequately compensate a purchaser for the timeconsuming process of seeking out and purchasing another comparable property.431 Specific
performance is available in respect of a breach of contract by either the vendor or the
purchaser in a contract for the sale of land.432 In Turner v Bladin433 the High Court stated:

Where a contract of sale is of such a kind that the purchaser can sue for specific
performance, the vendor can also sue for specific performance although the claim is
merely to recover a sum of money and he can do so although at the date of the writ the
contract has been fully performed except for the payment of the purchase money or
some part thereof.434
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Turner v Bladin435 illustrated that specific performance is the appropriate remedy when a
person wants to enforce a contract at any time:

....proceeding for the specific performance of a contract which is of such a kind that it
can be specifically enforced can be commenced as soon as one party threatens to
refuse to perform the contract or any part thereof or actually refuses to perform any
promise for which the time of performance has arrived.436
In Hasham v Zenap,437 the purchaser applied for specific performance where the vendor
signed the contract but then tore it up. Zenap (the vendor) agreed to sell Hasham (the
purchaser) a two-acre plot of land in Nairobi. Within minutes of signing the contract, Zenap
repudiated it on the grounds that she had intended to sell only half an acre. The contract
provided for settlement within six months of signature. Before the period for settlement had
expired, Hasham sued for specific performance. Specific performance was ordered. Zenap
could not demand that Hasham wait for actual non-performance (on expiry of the agreed six
months) before seeking the order. Her anticipatory refusal to sell gave him an immediate
right to seek specific performance, even though enforcement might be deferred until after the
six months had expired.

However, not every contract for the sale of land may be the subject of an order for specific
performance. Its award lies within the discretion of the court and is generally conditioned on
the following:438
(a) There must be a transaction for valuable consideration;439
(b) There must be a written and signed contract;440
(c) The party seeking specific performance must come "with clean hands";441 and
(d) Specific performance must not prejudice third parties or cause excessive hardship.442
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3.3.3

Limitation of specific performance in the context of gazumping

It has been noted that specific performance is the only remedy whereby the promisee can
actually get what he or she has bargained for.443 Specific performance would be an ideal
remedy for a purchaser of land to enforce a contract where a vendor refuses to complete.
However, the fundamental rule is that specific performance will not be decreed if the contract
is not enforceable at common law. In these instances, specific performance will not be
available in the absence of an enforceable contract. In Molodysky v Vema Australia Pty
Limited444 the plaintiff (purchaser) sought, in effect, specific performance of the alleged
agreement and in the alternative, damages. Cohen J concluded that the parties had not entered
into a preliminary agreement or an agreement for sale of land. The summons was therefore
dismissed. Obviously, this is a limitation of specific performance in the context of gazumping
where parties do not enter into a formal contract.

Therefore, the remedy of specific

performance is of little assistance to a gazumped purchaser.

However, it is possible for specific performance to be granted even though there is not a
contract which is valid at law because the statutory writing requirements have not been
satisfied. In this situation, it may be possible for specific performance to be granted to
enforce the contract by relying on the doctrine of part performance.445 In other situations, it
may be possible for specific performance to be granted where a party is estopped in equity
from denying the existence of a valid contract.446 These two situations will be examined
further within this chapter.

In summary, the nature of specific performance is an order of the court directing a party to
perform his or her obligations under a contract. The proper sense of specific performance is
defined as a remedy to compel the execution in specie of a contract which requires some
definite thing to be done before the transaction is complete.447 An example of a contract that
requires some definite thing to be done is a contract for the sale of land, which requires the
execution of a conveyance or transfer of land before the transaction is complete. A party
wising to enforce a contract may seek a decree of specific performance. Specific performance
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will not be decreed where there is an adequate remedy at law. In the context of gazumping,
the order for specific performance is not possible in the absence of a contract.

3.4

Injunctions

3.4.1

An equitable remedy of injunctions

An injunction, like specific performance, is an equitable remedy and will only be available in
the exercise of its discretion by the courts when there is no adequate remedy at law. But,
unlike specific performance, injunctions are commonly used to restrain breaches of equitable
obligations or to assist in the enforcement of legal obligations.448

In other words, an

injunction is a court order compelling a party not to perform a certain act, or to perform a
certain act.

In essence, an injunction is an order issued to assist, clarify or determine legal proceedings.
The power to grant injunctions stems from the inherent jurisdiction of the court of equity to
grant equitable relief, and exists in two separate senses.

First, under the exclusive

jurisdiction, an injunction is awarded purely to assist the enforcement of an equitable
obligation. Second, under the auxiliary jurisdiction, an injunction is awarded to assist the
enforcement of legal rights where it is determined that damages would be an inadequate
remedy.449

3.4.2

Use of injunctions in the sale of land

Equity courts have an inherent jurisdiction to grant injunction. That jurisdiction is reinforced
by provisions such as those of the Supreme Court Act 1970 (NSW) which enable a court at
any stage of the proceedings by interlocutory or other injunction, to restrain any threatened or
apprehended breach of contract or other injury.450 A court has power to grant an interlocutory
injunction when it appears to the court to be just or convenient so to do at any stage of the
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proceedings.451

A court may award damages in addition to, or in substitution for, an

injunction.452

In conveyancing transactions, the usual purpose of an injunction is to prevent irreparable
damage to the property or to prevent conduct which would thwart the performance of the
contract.453 The remedy is discretionary and a plaintiff needs to establish a prima facie claim
for relief and that it is just and convenient for an injunction to be granted in the
circumstances.454 Injunctions have been granted at the suit of both vendors and purchasers to
prevent wrongful dealing with or misuse of the property pending completion.455 For instance,
injunctions would be available in the circumstance where A has entered into a contract to sell
certain land to B. If subsequently, A enters into a second, later contract to sell the same land
to C, B may obtain an injunction to prevent completion of the sale as between A and C.456

To summarise, injunction is another equitable remedy and a discretionary one where there is
no adequate remedy at law. It is an order of a court which commands a person not to perform
a certain act, or to perform a certain act.

It is, however, of little assistance to the gazumped

purchaser in the absence of contract.

3.5

Part performance

3.5.1

The equitable doctrine of part performance

The doctrine of part performance is an equitable doctrine which renders a contract
enforceable, even in the absence of a written memorandum, where the plaintiff has done acts
which, on a balance of probability, are referable to and explicable only in terms of the
existence of the contract alleged by the plaintiff. The acts need not be such as would
demonstrate the precise terms of the contract.457 In other words, part performance enables an
oral contract to be enforced in circumstances where an act or acts have been done in actual
performance of a contract which in fact existed between the parties.458
451
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The doctrine of part performance also provides a basis upon which a court may provide
equitable relief, such as specific performance459 or injunction460, when sufficient acts of part
performance are established.

3.5.2

Statute of Frauds and part performance

The Statute of Frauds and its modern equivalents461 render unenforceable certain agreements
entered into that are not in writing or, in some circumstances, not evidenced in writing.462
The object of the Statute of Frauds was to make fraud more difficult to perpetrate by means
of false claims about promises made.463 Contracts for the sale of land are the principle type of
agreement to which the statutory requirements in writing apply.464 Under the doctrine of part
performance, an oral contract for the sale of land might be specifically enforced in equity
even if there is no sufficient memorandum to satisfy the statutory requirements of writing.465

The doctrine of part performance was developed by the courts of equity to assist parties as an
exception to the requirements of the Statute of Frauds. The doctrine of part performance is
nearly as old as the Statute of Frauds itself.466 It is to prevent a defendant relying upon the
statutory provision467 when it would be unfair and unjust to do so. Equity has long recognised
that the Statute of Frauds is capable of preventing fraud468 as well as facilitating it.469 For
instance, the strict terms of the Statute of Frauds may allow parties to shelter behind its
writing requirements to avoid a clear oral agreement. Where one of the parties believed a
contract existed and has wholly or partly performed his or her obligations and in doing so
incurred expenses, it would be unjust for the other party to then plead the statute.
459
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3.5.3

Essential elements to constitute sufficient part performance

What constitutes part performance? There are two approaches:
(a)

The first approach is based on Maddison v Alderson470 Lord Selbourne LC stated:

....the acts relied upon as part performance must be unequivocally, and in their
own nature, referable to some such agreement as that alleged.
(b)

The second approach is based on Steadman v Steadman471 Lord Reid stated:

You must not first look at the oral contract and then see whether the alleged
acts of part performance are consistent with it. You must first look at the
alleged acts of part performance and see whether they prove that there must
have been a contract and it is only if they do so prove that you can bring in the
oral contract.472
It has been noted that the Steadman approach has not been followed in Australia473 as
illustrated in the cases of Regent v Millett474 and Waltons Stores (Interstate) Ltd v Maher.475
Isaacs and Rich JJ, in a High Court joint judgment in McBride v Sandland476 set the tenor of
the Australian law of part performance and followed the statement of the rule in Maddison v
Alderson477, outlining the elements necessary to raise the equity as follows:
1.

The act relied upon must be unequivocally and in its own nature referable to "some
such agreement as that alleged." That is, it must be such as could be done with no
other view than to perform such an agreement;

2.

By "some such agreement as that alleged" is meant some contract of the general
nature of that alleged;

3.

The proved circumstances in which the "act" must be considered in order to judge
whether it refers unequivocally to such an agreement as is alleged;

4.

It must have been in fact done by the party relying on it on the faith of the agreement,
and further the other party must have permitted it to be done on that footing; and
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5.

It must be done by a party to the agreement... These requirements must be satisfied
before the actual terms of the alleged agreement are allowed to be deposed to.

Further, when those terms are established, it still remains to be shown: 6.

That there was a complete agreement; and

7.

That the act was done under the terms of that agreement by force of that agreement.

3.5.4

Evidence of part performance

Taking possession

The classic example of a sufficient act of part performance is the giving and taking of
possession. An intending vendor or landlord gives it and the intending purchaser or tenant
takes it.478 The act of taking possession of land coupled with making improvements to the
property will undoubtedly constitute sufficient acts of part performance. Mere entry into
possession may not suffice. However, authorities differ as to whether entry into possession of
itself will be a sufficient act.479

Money payment

The traditional view is that the payment or expenditure of money will not of itself constitute a
sufficient act of part performance.

This view continues to be endorsed by Australian

courts.480 However, in Steadman v Steadman481 Lord Salmon stated:

I do not accept the line of authority which... laid down that payment can never
constitute [an act of part performance] because it is impossible to deduce from
payment the nature of the contract in respect of which the payment is made. It is no
doubt true that often it is impossible to deduce even the existence of any contract from
payment....Nevertheless the circumstances surrounding a payment may be such that
the payment becomes evidence not only of the existence of the contract under which it
was made but also of the nature of that contract. What a payment proves in the light
of its surrounding circumstances is not a matter of law but a matter of fact. There is
no rule of law which excludes evidence of the relevant circumstances surrounding the
478
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payment - save parol evidence of the contract on behalf of the person seeking to
enforce the contract under which the payment is alleged to have been made.482
In this case, there were other acts of part performance which connected the payment to a
contract, one term of which provided for the transfer of an interest in land. When taken
together with the payment, the existence of the oral contract was proved.

The payment of mortgage instalments and the undertaking of improvements, additions or
repairs to the subject property may be sufficient acts of part performance to raise equities in
favour of a plaintiff seeking to rely upon the doctrine.483 However, acts done preparatory to
the performance of the contract, for example, instructing a solicitor to draw up an agreement,
are not generally sufficient of themselves to satisfy the statute. Even commercially distinctive
acts such as applying for finance, procuring valuations and briefing accountants to prepare
analyses are not enough, even though they are consistent with existence of an agreement.484
The Court did not regard any of these matters as constituting part performance of the
agreement made between the parties. Cohen J stated:

The basis of the doctrine is that if one party acts under the contract to the knowledge
of the other in such a way as would make it inequitable for that other to deny that
binding force of the contract then reliance cannot be placed on the statute. It is
necessary that the acts be unequivocal and of their own nature referable to some such
agreement as that alleged.485
In Howlin v Power (Dublin) Ltd.,486 McWilliam J declined to hold that the payment of
$490,487 which he referred to as a "comparatively small" amount, was a sufficient act of part
performance. By this, he presumably meant that the payment of such a small amount was not
referable to a contract such as the one alleged, viz., an agreement for the surrender of a lease,
the full consideration for which was $9,800.488 This suggests that the amount paid may be
relevant in considering whether a payment is referable to a contract for the sale of land.

3.5.5

482

Gazumping in the context of part performance
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It has been noted that the doctrine of part performance is one way of curbing gazumpers and
enforcing justice in such occasions where the statutory requirements in writing might be used
as an instrument of injustice.489

As previously noted, the doctrine of part performance originated to prevent the Statute of
Frauds being used as an instrument of fraud. During the 1970s the English courts seemed to
be looking for ways to enforce contracts in order to prevent gazumping.490 The House of
Lords in Steadman v Steadman491 seemed to relax rules which had been developed during the
previous two centuries, and which were intended to ensure that the acts claimed as part
performance of a contract really did show that a contract had been agreed.492 The doctrine of
part performance was defined by Lord Reid in Steadman v Steadman493 as follows:

If one party to an agreement stands by and lets the other party incur expense or
prejudice his position on the faith of the agreement being valid he will not then be
allowed to turn round and assert that the agreement is unenforceable. Using fraud in
its older and less precise sense, that would be fraudulent on his part and it has become
proverbial that courts of equity will not permit the statute to be made an instrument of
fraud.
The essence of the doctrine is that where the plaintiff in reliance on a concluded agreement
with the defendant, has commenced performance of the agreement, it would be inequitable for
the defendant to deny the existence of the contract, or to be able to raise the Statute against
him.

It cannot be said that Steadman is an authority for the conclusion that money payments of
themselves may indicate part performance of a land contract. It seems likely that the acts
must show that, on the balance of probabilities, there was a contract relating to land.494 It is
suggested, with respect, that a reading of Steadman's case does not make it clear whether the
doctrine of part performance can be used to prevent gazumping.
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In the context of gazumping, a potential purchaser might employ an architect or a builder,
make a survey, or even seek planning permission for improvements, in anticipation of a
concluded agreement.

It has been noted that such acts, often, are done in optimistic

expectation of an agreement and so cannot be part performance.495 No doubt has been cast on
this rule.

The New South Wales Court of Appeal in O'Rourke v Hoeven496 ruled that

expensive improvements made to hotel premises before and in anticipation of the formation
of the oral agreement could not be acts of part performance. This is because these acts were
performed before the formation of the oral agreement. It has always been clear that acts done
in preparation for or introductory to the agreement, or acts that are ancillary to the contract,
even if attended by expense, cannot constitute part performance.497

In summary, the parameters of the doctrine of part performance are uncertain and it is often
difficult to identify an act or acts that constitute part performance.498 It has been noted that
the degree of proof required for acts of part performance must indicate a contract. In cases of
gazumping, an act or acts done in preparation for or introductory to the agreement, or acts that
are ancillary to the contract, even if attended by expense, cannot be part performance. For
instance, the payment of a deposit or other expenditure prior to entering into a contract is not
regarded as part performance.

3.6

Promissory estoppel

3.6.1

The equitable doctrine of promissory estoppel

The doctrine of promissory estoppel is sometimes called equitable estoppel. The doctrine of
equitable estoppel was developed in response to the injustice that could follow from a person
reneging on a promise that he or she has made. It has been noted that under contract law a
bare promise499 is not enforceable. Accordingly, under contract law there is nothing stopping
a person from resiling from a bare promise. However, where equitable estoppel applies, a
person will be prevented or estopped from going back on his or her word.
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The origins of modern equitable estoppel, as is relevant to contract law, lie in the 1947
decision of Denning J in Central London Property Trust Ltd v High Trees House Ltd.500 The
equitable doctrine of promissory estoppel has been described in Hughes v Metropolitan
Railway Co501 by Lord Cairns LC in the following terms:

If parties who have entered into definite and distinct terms involving certain legal
results...afterwards by their own act or with their own consent enter upon a court of
negotiation which has the effect of leading one of the parties to suppose that the strict
rights arising under the contract will not be enforced, or will be kept in suspense, or
held in abeyance, the person who otherwise might have enforced those rights will not
be allowed to enforce them where it would be inequitable having regard to the
dealings which have thus taken place between the parties.
The paradigm for promissory estoppel is a promise. A contracting party promises the other
party (who provides no consideration for the promise) that he or she will not insist on strict
performance of a particular contractual stipulation. Later, contrary to this promise, he or she
wishes to enforce his or her rights under the contract. The promisee cannot enforce the
promise so made under normal contractual principles because he or she has given no
consideration for it. However, the equitable doctrine of promissory estoppel may help the
promisee in this situation so as to prevent the promisor from going back on the promise.502

3.6.2

The doctrine of promissory estoppel in Australia

The most rapid growth in the doctrine of promissory estoppel within the past two decades has
been in Australia.503 It has been noted that several State courts504 and the Federal Court of
Australia505 have considered the doctrine of promissory estoppel in a number of cases. In
1983 the High Court of Australia had its first opportunity to consider extensively the doctrine
of promissory estoppel in the course of contracts for the sale of land, in the case of Legione v
Hateley.506 In this case their Honours accepted the doctrine of promissory estoppel as part of
the law of Australia.507
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Promissory estoppel as a shield
In Legione v Hateley508 Mason and Deane JJ held that the doctrine of promissory estoppel
should be accepted in Australia, at least between parties in a pre-existing contractual
relationship.509 In this manner, the promise must then relate to a pre-existing contractual right
that is vested in the party to the legal relationship. The promissory estoppel could not itself be
a cause of action - that is, it could only be a shield and not a sword.

Promissory estoppel as a sword
In 1988, the High Court of Australia in Waltons Stores (Interstate) Ltd v Maher510 extended
the application of promissory estoppel to a situation where there was no pre-existing legal
relationship. In Walton Stores there was no prior contractual or legal relationship - the parties
were merely at the negotiation stage. The decision from the Waltons Stores case removes any
doubt as to whether a pre-existing contractual relationship or a pre-existing legal relationship
of some kind is necessary for promissory estoppel to apply. The High Court of Australia, in
the Waltons Stores case, modified the original formulation of promissory estoppel511 in three
important respects:
•

First, it abandoned the requirement that the parties be in a pre-existing legal relationship;

•

Second, it permitted promissory estoppel to be used as a cause of action (a sword) rather
than merely a defence (a shield); and

•

Third, it substituted "unconscionability" for "inequity" as the criterion upon which the
court exercises its jurisdiction.512

In Waltons Stores (Interstate) Ltd v Maher,513 Brennan CJ held that to invoke the doctrine of
promissory estoppel as a cause of action, a plaintiff must establish the following:
1.

the plaintiff assumed that a particular relationship existed (or would exist) between the
parties;

2.

508
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3.

the plaintiff acted in a certain way or refrained from acting in reliance on the
assumptions or expectations;

4.

the defendant knew or intended him or her to do so;

5.

the plaintiff's action or inaction will cause detriment if the assumption or expectation is
not fulfilled; and

6.

the defendant failed to act to avoid that detriment whether by fulfilling the assumption
or expectation or otherwise.514

3.6.3

Promissory estoppel in the context of gazumping

In the context of gazumping, a purchaser has to prove the above six elements to justify the
promissory estoppel to prevent the vendor's changing his or her mind. It should be noted that
failure to fulfil a promise is not of itself unconscionable - not every detriment suffered by the
second party is of a sufficient degree to make the first party's breaking of its promise an
unconscionable act. The operation of promissory estoppel is limited by the strictness of the
application of the criteria for establishing promissory estoppel. However, the prognosis as to
future expansion of promissory estoppel is its possible formulation of the following criteria:

If you induce a foreseeable material detriment to another person by making a clear
representation to them as to your conduct, you may have legal responsibility if you
unconscionably later do not conform to your representation (even though no
concomitant consideration flows from them to you).515
In summary, the extension to the application of promissory estoppel in Waltons Stores makes
it clear that promissory estoppel is not limited to cases in which there is a pre-existing
contract. Rather it can arise out of any pre-existing legal relationship. However, the question
is yet to be answered whether or not the principle of promissory estoppel operates to confer a
cause of action upon the purchaser as so far, no applicable case has been found.
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3.6.4

The relationship between promissory estoppel and proprietary estoppel

The promise may relate to an interest in property in the form of land, or it may relate to
chattels or to an anticipated contract. Where it relates to property, the doctrine may be called
proprietary estoppel.516
In Re Basham,517 Mr Edward Nugee QC (sitting as a High Court judge) set out the principle
of proprietary estoppel, in its broadest form, in the following terms:

Where one person, A, has acted to his detriment on the faith of a belief, which was
known to and encouraged by another person, B, that he either has or is going to be
given a right in or over B's property, B cannot insist on his strict legal right if to do so
would be inconsistent with A's belief.
The above-cited passage was accepted by the Court of Appeal in Wayling v Jones518 as an
accurate statement of the general principle.519 The basic requirements of the doctrine of
proprietary estoppel are that the owner of land makes a representation or a promise to another
person that the latter has, or will be granted, rights in or over the land, and that person relies
on this representation by acting to his or her detriment or otherwise by changing his or her
position.520

The doctrine of proprietary estoppel may apply to many situations. Under this doctrine, some
legal effect may be given to a promise, even though it is not binding as a contract. Proprietary
estoppel is the most flexible of the estoppels in terms of its broadly defined operative facts.521
However, proprietary estoppel is, at the same time, not an easy area of law.522

Proprietary estoppel is viewed both as a method of preventing unconscientious dealing in
relation to land and as a means of creating informal proprietary interests in land whenever a
party has acted to his or her detriment in reliance upon an oral assurance that he or she has
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such an interest.523 In Gillett v Holt524 the Court of Appeal recognised that the proprietary
estoppel doctrine is founded on a generalised theory of unconscionability. In the words of
Robert Walker LJ:

...the fundamental principle that equity is concerned to prevent unconscionable
conduct permeates all the elements of the doctrine.
3.6.5

Proprietary estoppel in the context of gazumping

Mark Pawlowski examined the potential for using the proprietary estoppel doctrine in the
context of gazumping. He provided an argument that statements made by the vendor in the
course of commercial negotiation prior to entering into a formal contract of sale may give rise
to an estoppel provided that they created a belief in the purchaser's mind that he would be
granted an interest in land.

The difficulty, however, is that an estoppel claim cannot be founded on a mere expectation of
entitlement.525 In Attorney-General (Hong Kong) v Humphreys Estate Ltd,526 it was shown
that it is not sufficient for the purchaser to believe that he or she was going to acquire an
interest in the property if he or she knows that the vendor has the right to change his or her
mind prior to entering into a binding contract of sale.

Another difficulty is that the

expectation engendered in the mind of the estoppel claimant must be of sufficiently concrete
character to enable the court to give effect to it when determining the exact form of remedy in
satisfaction of the estoppel equity.527

In the Humphreys case, a contract in writing between the Hong Kong Government and the
Hong Kong Land Company was expressly made "subject to contract".528 Pursuant to that
contract, the Government took possession of a number of residential flats and spent money on
them.

Hong Kong Land Company later refused to proceed with the contract.

The

Government contended that Hong Kong Land Company was bound in equity to proceed
because the Government had spent money under an expectation, created or encouraged by
Hong Kong Land Company, that Hong Kong Land Company would carry out the contract and
523
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transfer the flats. The claim failed because there was no evidence that the vendor had created
a belief in the purchaser that an informal agreement (expressly made "subject to contract")
would be carried into effect and that the vendor would not withdraw from it.

The Humphreys case makes it clear that the vendor reserved the right to change his or her
mind. The claimant must show that the owner of land created or encouraged a belief on his or
her part that the owner would not exercise the rights (to change his or her mind).
Taylor v Dickens,529 followed the Humphreys decision, where the claimant failed for the same
reason as the Government's claim failed in the Humphrey's case. In Taylor a part-time
gardener was promised that he would be granted his employer's house in her will. On hearing
this news he immediately stopped charging for his services in the garden and for any other
odd jobs he performed for a Mrs Parker. When Mrs Parker died on November 18, 1995, it
was discovered that despite initially keeping her promise, she had changed her will in 1995
leaving her residuary estate to someone else and Mr Taylor was left in the cold.

The decision in Taylor reiterates the view propounded in Humphrey that an estoppel claim
cannot be founded on a mere expectation of entitlement - there must be some encouragement
of a belief by means of either an express or an implied representation.530

Part of the Taylor case revolved around the question of whether a wide equitable jurisdiction
applied as a result of Crabb v Arun District Council.531 Judge Weeks, QC sitting as a High
Court Judge in the Chancery Division, stated that there was no equitable jurisdiction to hold a
person to a promise simply because the court thought it unfair, unconscionable or morally
objectionable for him to go back on it. Further, his Lordship's judgment concluded that it was
not sufficient (to establish proprietary estoppel) for A to believe that he or she was going to be
given a right over B's property if he or she knew that B had the right to change his or her
mind.532
However, the decision in Taylor v Dickens533 has been superseded by the Court of Appeal
decision in Gillett v Holt534 where the facts closely resemble those in Taylor. In Gillett v
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Holt535 the Court of Appeal overturned the decision at first instance, holding that, where an
assurance is intended to be relied on, and is in fact relied on, it is not necessary to look further
for an irrevocable promise, since it was the claimant's detrimental reliance on the promise
which made it irrevocable. This clearly accords with the basic principle underlying the
doctrine of proprietary estoppel, namely, that it is the element of detriment which renders it
unconscionable for the legal owner, who has made the relevant representations, to go back on
them and decline to give effect to the interest or right which the claimant has been led to
believe he or she will acquire.536

Mark Pawlowski opined that the doctrine of proprietary estoppel may still provide a useful
weapon for prospective purchasers against the problem of gazumping. It will depend on the
nature of the assurance given and the willingness of the Court to uphold an estoppel equity in
the context of a property purchase. In the Humphreys case, the agreement was expressly
made "subject to contract" and its effect was fully understood by both sides. Moreover, in
Humphreys, there was no evidence that the vendor had actually created a belief in the
purchaser that the informal agreement would be carried into effect and that the vendor would
not withdraw. However, in some circumstances the prospective purchaser's offer to buy is
accepted by the vendor without qualification and where the vendor's conduct constitutes a
definite assurance that, irrespective of any formal agreement, the purchaser will be granted an
interest in the property. It is evident that the courts require the claimant to prove the three
essential elements of assurance, reliance and detriment in order to found a cause of action
under the doctrine of proprietary estoppel.
Gaon Hart noted that the case of Taylor v Dickens537could have closed the door to the use of
proprietary estoppel as an anti-gazumping procedure.538 However, one ray of hope remains.
His Lordship did re-emphasise the requirement shown in Attorney General of Hong Kong v
Humphreys Estate539 that there might be more room to manoeuvre if A could show that B
created or encouraged a belief on A's part that B would not exercise the right to change his or
her mind.
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unwilling to suggest that he or she will not change his or her mind the desperate purchaser
will still be left in an impossible position.

3.7

Caveats

3.7.1

Caveats in the Australian Torrens system

The Torrens system540 provides "caveats" as an extremely useful tool for the protection of
unregistered interests in land.541 For instance, caveats may contribute to early resolutions of
disputes by out of court settlements or give parties a more accurate understanding about the
strength of their respective cases.542

The Torrens statutes in all jurisdictions contain provisions which allow persons claiming an
estate or interest in land to lodge a caveat to prevent inconsistent dealings affecting the
interest claimed.543 In general, a person who may lodge a caveat (the "caveator") must have a
"caveatable interest", which is a proprietary interest in land.544 In Custom Credit Corporation
Ltd v Ravi Nominees Pty Ltd545 Malcolm CJ and Walsh J agreed that:

It is important to bear in mind the nature and purpose of a caveat under the Torrens
System. By its very nature, a caveatable interest must be a proprietary interest in land.
The purpose of a caveat is to restrain the registered proprietor from dealing with the
land in a way which will defeat or derogate from the incidents attaching to that
proprietary interest until the respective rights of the parties have been honoured (if
there is agreement) or determined (if there is disagreement).546
The word "caveat", from the Latin - meaning "let him beware", is a notice or warning.547 A
caveat is, generally speaking, not an "instrument" or "dealing".548 Even in some jurisdictions
540

The Torrens system is a registered land system used in Australia. The Torrens system of registered title is described in
Breskvar v Wall (1971) 126 CLR 376 by Chief Justice of the High Court of Australia, Sir Garfield Barwick, as follows "The
Torrens system of registered title, of which the Act is a form, is not a system of registration of title but a system of title by
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Act 2000 (NT), s 138; Land Titles Act 1925 (ACT), s 104(1), (1A).
544
See for example, Real Property Act 1900 (NSW), s 74F(1).
545
(1992) 8 WAR 42.
546
(1992) 8 WAR 42 at 50 per Owen J.
547
S Colbran and S Jackson, Caveats, Melbourne, FT Law & Tax, 1996, 6.

110
where a caveat is included within the definition of "instrument"549 or "dealing",550 a caveat is
regarded as fundamentally different from a true "instrument" or "dealing", to which the
registered proprietor is a party. In contrast, a caveat is a unilateral direction by the caveator to
the Registrar of Titles.551 A caveat is simply described as a document which is lodged at the
relevant Land Title Department by a party who claims an interest in land to prevent further
registration of any dealing in relation to that parcel of land. The caveat is a notice to any
person searching the Title that there is a problem or dispute in relation to this parcel of land
which remains unresolved. The caveat serves as a warning to the world at large that another
party has a competing interest in the land in question.552

The purposes of a caveat are summarised as follows:
1.

Lodgement of a caveat is an interim procedure designed to give an opportunity to a
person claiming under an unregistered instrument to regularise the position by
registering the instrument.

2.

Lodgement of a caveat is an interim procedure designed to freeze the position until the
caveator has had an opportunity to establish his or her claim by litigation.

3.

Lodgement of a caveat is simply a procedure which prevents the registered proprietor
from dealing with the land in a manner which is inconsistent with the rights of the
caveator.553

3.7.2

Types of caveats

There are, generally, two types of caveats which may be lodged once land comes under the
provisions of the Real Property Act, namely, caveats recorded by the Registrar-General, and
caveats lodged by private individuals.554 The most used and probably the most litigated type
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of caveat is the caveat lodged by a person who claims an estate or interest in the land, and
who wishes to prevent the registration of any dealing inconsistent with his or her interest.

3.7.3

Formal requirements

The formal requirements for a caveat lodged under s 74F of the Real Property Act 1900
(NSW) are set out in s 74F(5) of the same Act. A caveat lodged under this section must be in
the approved form.555 In addition to being in the approved form, a caveat must specify the
prescribed particulars to the interest the caveator claims.556

Formerly, the Real Property Act 1900 (NSW) required a caveat to state "the estate or interest
claimed by the caveator". Around that requirement had accumulated a substantial body of
authority concerning the form and contents of a valid caveat. In particular, it was held to be
necessary for a caveat to state the facts upon which the claim to the estate or interest was
based and the nature and quantum of the interest claimed.557 These formal requirements were
mandatory. However, strict compliance with formal requirements is no longer mandatory in
New South Wales. For example, section 74L of the Real Property Act 1900 (NSW) requires
the Court to disregard a caveator's failure to comply with the requirements dealing with
caveats and the complementary regulations concerning the form of the caveat.558

The

operation of the provisions in this way is demonstrated by the decision in Stevens v Stevens.559

3.7.4

Lodgement of a caveat

It is clear that an instrument does not become effective upon lodgement, but only upon
registration.560 In Barry v Heider561 Issacs J stated that "caveats are lodged, not registered",562
implying that a caveat becomes effective from the moment of lodgement.
In J & H Just (Holdings) Pty Ltd v Bank of New South Wales563 it was pointed out that in New
South Wales there is no requirement that the Registrar note the lodgement of a caveat in the
555
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register book, which implies that the only purpose of a caveat is to act as a direction to the
Registrar not to register further dealings with the land. This, in turn, implies that a caveat
comes into force immediately it is received by the Registrar, and not when it is noted in the
register book and its lodgement becomes a matter of public record. 564
The Australian Capital Territory565 and New South Wales566 are the only jurisdictions where
it is plain that a caveat comes into force immediately upon lodgement. In the Australian
Capital Territory, the legislation speaks simply of the "lodging" of the caveat by the caveator
and its "receipt" by the Registrar - there is no further step following lodgement which the
legislation requires the Registrar to carry out which could be argued to be an act which brings
the caveat into force.567 A caveat is not lodged until the Registrar is satisfied that it complies
with formal requirements and allocates it a reference number.568
In contrast, in Victoria,569 the Northern Territory,570 South Australia571 and Western
Australia572 the Registrar is required to enter details of the caveat in the register book, and it is
therefore possible to argue that although the entry of the details of the caveat does not equate
completely to the registration of an instrument, it is nevertheless this act by the Registrar,
rather than the lodgement of the caveat, that brings the caveat into effect.

3.7.5

Caveats and the problems of gazumping

A caveat is a useful measure of protection for an unregistered interest in land in the Torrens
system. A caveat can be obtained prior to registration without permission from the owner.
The question, however, arises as to who may lodge a caveat and at what stage of the
procedure the unregistered interest may be lodged in order for the interests of the person
lodging the caveat to be protected. Common examples of interests in respect of which caveats
may properly be lodged are the interest of a purchaser under a contract for the sale of land,
including a contract subject to a condition (such as the need for subdivision approval or
563

(1971) 125 CLR 546.
Lindsay, above n 551, 7.
565
Land Titles Act 1925 (ACT) ss 104 and 105.
566
Real Property Act 1900 (NSW).
567
Lindsay, above n 551, 7.
568
Ibid.
569
Transfer of Land Act 1958 (Vic), s 89 (2).
570
Real Property Act (NT), s 191 (II).
571
Real Property Act 1886 (SA), s 191 (II).
572
Transfer of Land Act 1893 (WA), s 141.
564

113
Ministerial consent), even before the condition is fulfilled.573 The area of some complexity is
whether a purchaser pursuant to certain agreements and contracts has a caveatable interest.
For instance, an option to purchase land is a caveatable interest, since it confers an equitable
interest on the option holder.574 However, in Laybutt v Amoco Australia575 in the context of
an option to purchase, his Honour reasoned that an option was either an irrevocable offer or a
conditional contract. If viewed as a conditional contract it conferred upon the grantee a
contingent equitable interest. Therefore, it was caveatable. Options to purchase however
considered are generally regarded as conferring an equitable interest upon the grantee and it is
difficult to see why a purchaser under a conditional contract does not have a similar
interest.576
In the case of Molodysky v Vema Australia Pty Ltd,577 the Conveyancing (Vendor Disclosure
and Warranty) Regulation 1986 was found ultra vires.578 It is interesting to look back to this
case in which caveats had been lodged in order to prevent the registration of any interest. The
case is not only important in terms of what it decided, but also for the useful illustration of a
case in which the plaintiff seeks specific performance of the alleged agreement and in the
alternative, damages. The plaintiff lodged caveats on the title to prevent the registration of
any interest by a purchaser at the auction and to protect the plaintiff's alleged interest. Section
66V(4) of the Conveyancing Act 1919 (NSW) gave the purchaser sufficient interest in land to
support a caveat upon the vendor entering into a preliminary agreement. Unfortunately, the
Judges held that the parties had not entered into preliminary agreement nor an agreement for
sale of land. The summons was therefore dismissed and the plaintiff was ordered to remove
its caveats. This case demonstrated that the gazumped purchaser, with a sufficient interest in
land, was capable of lodging a caveat to prevent the vendor dealing with another purchaser at
the auction.

In summary, the purpose and function of a caveat is to maintain the status quo to preserve and
protect the rights of a caveator. It prohibits the caveator's interest from being defeated by the
registration of a dealing without the caveator having first had the opportunity to invoke the
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assistance of a court to give effect to the interest. Even though a caveat is an extremely useful
tool to protect pre-registration rights in land in the Torrens system, the use of caveats in the
context of gazumping remains limited. This is because a person who may lodge a caveat
must have a caveatable interest which is a kind of equitable interest in land (proprietary
interest). This means that the purchaser must enter into a formal agreement or contract. As
long as there is no contract, it is not possible for the purchaser to lodge a caveat to protect his
or her interest at the pre-contractual stage, or in other words, to prevent the practice of
gazumping. Thus, the thesis considers the purchaser has sufficient interest in land to support
a caveat in recommendations for law reform in Chapter Five.

3.8

Conclusion

When there is a breach of contract or a breach of a term or terms in a contract, the innocent
party may have several courses of action open to him or her. These are a right to recover
compensation for the loss sustained (damages); a right to compel the defaulting party to make
good the default and continue with the contract (specific performance); or a right to restrain
the defaulting party from committing further breaches of the contract (injunction).

A common law remedy of damages provides compensation for the injured party as a result of
the other party's breach of contract. The Pitt case illustrated that claims for damages in
respect of certain agreements, such as lock-out agreement, may be recovered for expenditure
incurred before contracts are entered into.

In the context of gazumping, however, the

gazumped purchaser still cannot rely on this principle if the parties do not enter into an
exclusivity agreement. In the absence of an enforceable contract, a gazumped purchaser who
suffers losses cannot claim damages.

Generally, a remedy of damages adequately compensates a plaintiff for the loss occasioned by
a breach of contract. However, if damages are not an adequate remedy at law, the plaintiff
can obtain a decree for specific performance. Specific performance, however, may not be an
adequate remedy for gazumping because it is generally available only in exceptional
circumstances and where there is a legally enforceable contract and the plaintiff wishes to
enforce the contract.
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The equitable remedy of injunction is an order restraining a person from performing a
specified act, or, requiring him or her to perform a specified act. An injunction may be
decreed as a final remedy, either alone or as an ancillary order to some other principal relief.
In conveyancing transactions the usual purpose of an injunction is to prevent irreparable
damage to the property or to prevent conduct which would thwart the performance of
contract. Therefore, injunctive relief may not assist with the problem of gazumping.

Part performance is a very difficult area of law. The principle of part performance was
devised to prevent fraud under the Statute of Frauds and required certain agreements to be
written or evidenced in writing. It is clear that payment of money prior to entering into
contracts is not considered evidence of part performance. Therefore, the payment of a deposit
and/or other expenditures at the pre-contractual stage are not regarded as part performance. It
is very difficult to establish an act or acts which constitute part performance in cases of
gazumping.

The principle of promissory estoppel is based on "consideration", which is required for the
formation of a legally binding contract, and thus a "promise" in a contractual context has no
legal significance. However, in modern law, promissory estoppel can be used as a cause of
action. In effect, this means that the law now recognises that in certain cases gratuitous
promises may be enforceable.579 The High Court's view also expands upon the position of
recent English courts which have held that promissory estoppel is not limited to cases in
which there is a pre-existing contract, but can arise out of any pre-existing legal relationship.
In the context of gazumping, it is interesting to note that promissory estoppel has so far been
raised to protect only the land owner's interest, not the purchaser's interest, at the precontractual stage.

Proprietary estoppel is the most flexible of the estoppels in terms of its broadly defined
operative facts. The basic requirements of the doctrine of proprietary estoppel are that the
owner of land makes a representation or promise to another person that the latter has, or will
be granted, rights in or over land, and that person relies on this representation by acting to his
or her detriment or otherwise by changing his or her position.580 In the context of gazumping,
one of the difficulties of applying this doctrine is establishing that the expectation engendered
579
580
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in the purchaser's mind is of sufficiently concrete character to enable the court to give effect
to it when determining the exact form of remedy in satisfaction of the proprietary estoppel.
A proprietary estoppel claim cannot be founded on a mere expectation of entitlement.
Moreover, it is not sufficient for the purchaser to believe that he or she was going to acquire
an interest in the property if it is known that the vendor has the right to change his or her mind
prior to entering into a binding contract of sale.

Caveats in the Torrens system provides "caveat" as an extremely useful tool for the protection
of unregistered interests in land but a person who can be protected must have a caveatable
interest. This means that a purchaser must enter into an agreement capable of supporting a
caveat under legislation in order to lodge a caveat. For example, the Conveyancing (Sale of
Land) Amendment Act 1987 (NSW) provided that the purchaser acquired a sufficient interest
in land to support a caveat upon the vendor entering into a preliminary agreement.

In conclusion, this chapter has demonstrated that the usual array of remedies is insufficient to
address the problem of gazumping and this, in turn, creates the need for law reform. The
thesis considers that it is important to investigate other options in preventing gazumping from
occurring. The next chapter examines statutory schemes and non-statutory measures and
practices as responses to gazumping.
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CHAPTER 4
STATUTORY SCHEMES AND NON-STATUTORY MEASURES AND PRACTICES
RESPONSE TO GAZUMPING

4.1

Introduction

In Australia, the problem of gazumping is prevalent in some jurisdictions while almost
unheard of in other jurisdictions. It could be argued that gazumping appears to occur more
frequently in New South Wales, the Northern Territory and the Australian Capital Territory,
and is less likely to occur in Victoria, Queensland and Western Australia, South Australia and
Tasmania. In other jurisdictions, the problem of gazumping seems to be more prevalent in
England and Wales and Ireland than in Scotland.581

This chapter set outs to examine the statutory schemes which have responded or attempted to
respond to the problem of gazumping, in particular, the statutory provisions for "antigazumping" in Australian jurisdictions582 and other common law jurisdictions.583 The chapter
also examines other non-statutory measures and practices developed in various jurisdictions
in response to the problem of gazumping. It aims to study the advantages and disadvantages
of those practices and measures and to determine if they can adequately address the problem
of gazumping. These measures include the use of contract notes in Victoria and Offer and
Acceptance contracts in Western Australia.

The use of contract notes and Offer and

Acceptance contracts will result in the parties entering into an early binding agreement and
therefore minimising the occurrence of gazumping.

Other measures include contractual

measures such as "subject to contract" agreements, "subject to finance" agreements and lockout agreements. "Options to purchase" agreements and conditional contracts will also be
examined in this chapter.

Other conveyancing practices, where the parties are bound at an early stage of the
transactions, including sale by auction584 and the Scottish system585 will be examined. Both

581
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sale by auction and the Scottish system are often referred to as solutions to gazumping. A
number of possible reforms to existing laws are also considered in this chapter. Among these
are proposals which would make compensation payable by a gazumping vendor to a
purchaser. Compensation schemes considered in this chapter are pre-contract deposits and
costs guarantee schemes.

Measures such as flexi-mortgage, which may be used as an

additional guard against gazumping, will also be examined. Finally, electronic conveyancing
and its ability to speed up the conveyancing process will be explored.

Most importantly, this chapter aims to examine anti-gazumping legislation and other nonstatutory measures and practices among different jurisdictions in order to provide the basis for
considering the key to a successful solution to gazumping explored in Chapter Five.

4.2

Statutory schemes response and attempt to respond to gazumping

The issue of gazumping and anti-gazumping legislation has been the subject of commentary
and debate for many property professionals and key stakeholders in various jurisdictions in
Australia586 and England and Wales587 and Ireland588 over the past 30 years.

It appears that the problem of gazumping first came to public attention in England and Wales
when Kevin McNamara MP introduced the Abolition of Gazumping and Kindred Practices
Bill in 1971.589 Soon after, gazumping was regarded as a problem in Australia. The New
South Wales Government, for example, has made several attempts since 1975 to simplify the
conveyancing system and several legislative attempts since 1985 to reduce the incidence of
gazumping.590

The efforts to reduce the incidence of gazumping have been carried out by various Law
Reform Commissions and relevant stakeholders. Most have examined the possibility of using
legislation to control the problem of gazumping. One approach adopted by governments in
Australia has been to stop gazumping by passing laws (anti-gazumping legislation) which
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shorten the period in which the purchaser could be gazumped.591 These attempts include
statutory provisions requiring an up-front contract before property can be offered for sale592
together with vendor disclosure and warranty provisions.593

Other solutions such as

preliminary agreements594 and shorter cooling-off periods595 have been proposed and adopted.
Some solutions have failed while the success of others remains to be seen.

4.2.1

Anti-gazumping legislation in Australia

4.2.1.1 New South Wales

Gazumping became an increasing and urgent problem in Australia, particularly in Sydney,
where property prices rose sharply during 1987.596 As stated in the Position Paper of the Real
Estate Institute of New South Wales in April 1987:

New South Wales is the only State in Australia where the highly questionable practice
of gazumping still occurs.... Perhaps the most important aspect of the gazumping
problem is that it is peculiar to New South Wales - no other Australian State has a
conveyancing system which allows it to occur.597
Back in July 1975, the Deputy Registrar General, Mr Artis, was asked to investigate a number
of suggestions designed to simplify conveyancing. A Steering Committee was formed which
included representatives of the Real Estate Institute of New South Wales and the Law Society
of New South Wales. In July 1982, the Committee was asked to consider seven options
developed by an inter-departmental working party to mitigate and regulate the incidence and
effect of gazumping. A report was issued on 30 September 1982 recommending that a fund
be established to provide compensation for reasonable expenses incurred by victims of
gazumping.598
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Despite a great deal of investigation, consideration and a host of recommendations, no
positive reform was undertaken by the New South Wales Government to eliminate gazumping
at this time. The Real Estate Institute, considerably frustrated at this inactivity, prepared and
published a form of "Offer and Acceptance" which provided for an immediately binding
contract "subject to finance", which committed the parties to enter into the more detailed
REI/Law Society contract at a later date. This initiative, however, was virtually unanimously
rejected by the legal profession.599 The form was amended to provide for an agreement which
imported the terms and conditions of the fuller REI/Law Society contract.

The legal

enforceability of this type of agreement was tested and upheld by the High Court in Gilberto v
Kenny600 in 1983. The High Court concluded that the conditions contained in the Real Estate
Institute contract for sale did not, as the appellant contended, make this contract a conditional
one and held that there was a valid and binding contract which the appellant was bound to
perform.601 However, the production of this form was ceased later by the Real Estate Institute
of New South Wales because the form was not backed by legislative action.

Since 1985, the New South Wales Government has made at least three legislative attempts to
stop or minimise the incidence of gazumping in the sale of residential property.602 Key
legislative changes were enacted between 1986 and 1990 in response to perceived problems
with the sale of residential property such as gazumping.603 In addition to changes in the law,
the New South Wales Government has attempted to make a number of non-legislative
changes such as encouraging the use of a simpler contract that is easier to prepare and to
understand.604

The 1986 anti-gazumping legislation

The first legislative attempt to minimise gazumping was the introduction of s 52A of the
Conveyancing Act 1919 (NSW), which was inserted by the Conveyancing (Amendment) Act
1985 (NSW) and the introduction of Conveyancing (Vendor Disclosure and Warranty)
Regulation 1986 (NSW) which came into force on 1 May 1986.
599
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Section 52A of the Conveyancing Act 1919 (NSW) and the Conveyancing (Vendor Disclosure
and Warranty) Regulation 1986 (NSW) required a vendor to attach certain documents605 to
the contract and to provide certain warranties. Section 52A(2) of the Conveyancing Act 1919
(NSW) states:

(2)

A vendor under a contract for the sale of land
(a) shall, before the contract is signed by or on behalf of the purchaser, attach
to the contract such documents, or copies of such documents, as may be
prescribed.

Whilst this reform did not directly prohibit gazumping, it was designed to prevent gazumping.
In Timaru Pty Ltd v Clurstock Pty Ltd, 606 Kirby P said:

...the purpose of the legislation is to bring forward and to provide at the time of the
contract for the sale of land certain prescribed information contained in the prescribed
documents. That information is thereupon to be deemed incorporated into the
contract. The plain object of the legislation is to reduce disputes concerning the
representations about the land which are made by the vendor to the purchaser....the
new procedure shifts the obligation from the purchaser to the vendor, so that the latter
has to supply, rather than the former to discover, certain basic information about the
subject land.607
As previously noted, the basis of the vendor disclosure and warranty reform is that the vendor
is required to attach certain information to the contract, prior to its execution by the purchaser.
A large number of vendors, however, have simply refused to co-operate with the goal of the
reform by not commencing searches until a purchaser has been found. Therefore, the same
time lag, or an even greater one, still existed because nothing could be done until the search
and survey documentation was obtained. The progress of conveyancing reform has been
closely monitored by the Real Estate Institute of New South Wales and the monitoring has
shown that gazumping is continuing.

The reform has not eliminated the problem of

gazumping and has probably compounded it by lengthening the delays in exchanging
contracts.608 The reforms made by section 52A, however, are still in effect and are accepted
as desirable and beneficial to the conveyancing process.
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The 1987 anti-gazumping legislation

The second attempt to try to limit gazumping was the enactment of the Conveyancing (Sale of
Land) Amendment Act 1987 (NSW) (the 1987 Act)609 which took effect on 1 June 1988. The
Hon T W Shaehan, when introducing the Bill into the New South Wales Legislative
Assembly, pointed out that the purpose of the Bill was:

....to overcome the undesirable practice of gazumping and, secondly, to promote a
greater degree of efficiency in the conveyancing system operating in New South
Wales.
The new procedure intended to eliminate gazumping (and founded on the execution of a
preliminary agreement) was contained in s 66Q of the Conveyancing (Sale of Land)
Amendment Act 1987 (NSW).610 Section 66Q read:

Before entering into a contract for the sale of residential property, the vendor must
enter into a preliminary agreement with the purchaser that
(a) is in the prescribed form; and
(b) has annexed to it a copy of the proposed contract as referred to in the
preliminary agreement.
The 1987 Act required, for the first time, that a Contract for Sale be prepared and made
available for inspection before a property was offered for sale. In addition, to help stamp out
gazumping, every purchaser and vendor was also required to sign and enter into a preliminary
agreement prior to and in addition to entering into the usual Contract of Sale. The purchaser
signed a preliminary agreement with a copy of the proposed Contract of Sale attached and
gave it to the vendor or the vendor's agent or solicitor. If the offer was accepted, the vendor
also signed the preliminary agreement, which then became binding. At the same time the
purchaser had to pay a deposit of 0.1 per cent or $100 (whichever was the greater). The
purchaser then had a period of 5 working days in which to exchange contracts or forfeit the
preliminary deposit to the vendor. This period could be extended by agreement. If contracts
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were exchanged, the preliminary deposit formed part of the 10 per cent deposit that was
commonly payable.611

There were, however, many criticisms of the anti-gazumping legislation after it came into
force. The Hon M F Willis described the legislation as "the greatest piece of consumer
claptrap that has ever been legislated in this State".

In a debate on gazumping in the

Legislative Council in June 1988, the Hon Elisabeth Kirkby suggested that "the mere signing
of the preliminary agreement and payment of a deposit does not mean that the purchaser
cannot be gazumped".612 Ms Kirkby pointed out that "the preliminary agreement becomes
binding only when it is signed by the vendor and sent to the purchaser".613 However, Ms
Kirkby also said that "the Australian Democrats fully support the provision that requires that a
contract, with necessary documents and attachments, be available prior to listing by the
vendor".614

The Law Society of New South Wales also expressed concern over a number of aspects of the
legislation. In particular, it felt that the legislation would not overcome gazumping. The
vendor was not obliged to sign the preliminary agreement within a specified time and, until he
or she did so, the purchaser could still lose the property to another purchaser.615 The second
major problem concerned contemporaneous sales and purchases. The new procedure, as
found in s 66Q failed to provide adequate protection to a person who simultaneously wished
to sell one property and buy another. This follows from the fact that whilst a preliminary
agreement compelled a vendor to sell, it did not compel a purchaser to buy. Therefore the
vendor who had entered into a preliminary agreement to sell his or her property could not
safely exchange contracts on the purchase of another property for himself or herself until he
or she was sure that his or her own purchaser intended to proceed to a contract for sale. The
flexibility inherent in the running of two time periods ("earlier periods" and "later periods"
prescribed by the 1987 Act) may be taken as signifying that a simultaneous entry into
preliminary agreements for both properties could not serve to guarantee a simultaneous
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exchange of subsequent contracts for sale.616 There was also uncertainty about the ambiguous
definition of "residential property"617 to which the 1987 Act applied.618

The Conveyancing Review Committee of New South Wales felt that the legislation would
give rise to the practice of conditional contracts and all of the uncertainties inherent in such
contracts, which, up until then had not been common in New South Wales.619 One thing is
certain, however, the additional compulsory step of entering into a preliminary agreement
meant that conveyancing in New South Wales was further complicated with greater
opportunity for delay.620
A number of decisions621 of the New South Wales Supreme Court combined to render the
legislation ineffective and inoperative. In 1989 the preliminary agreement was declared in
Sloane v McDonald Industries (Sales) Pty Ltd622 to be invalid. The form prescribed in
Schedule 1 to the Conveyancing (Sale of Land) Regulation 1988 (NSW) was ultra vires
section 66W of the Conveyancing Act 1919 (NSW) and did not comply with section 66W(1).
Justice Cole pointed out that, in consequence, section 66Q could not be complied with, and
that with the prescribed preliminary agreement, the 'anti-gazumping' provisions of the
Conveyancing Act 1919 (NSW) were inoperative and ineffective because not only was the
prescribed form ultra vires, but the ultra vires portions of the preliminary agreement could not
be served.623 The preliminary agreement procedure was abandoned by the Government and
the legislation was repealed in 1990.624

The 1990 anti-gazumping legislation

The New South Wales Minister for Natural Resources, the Hon Ian Causley, constituted the
Conveyancing Committee, also known as the Dixon Committee, to review anti-gazumping
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legislation and to recommend reform. The Dixon Committee delivered its report in December
1988 with recommendations calling for the repeal of provisions dealing with the preliminary
agreement and their replacement with a mandatory and non-excludable cooling off period of
five days, in every contract for the sale of residential property.625

The changes recommended by the Dixon Committee were largely enacted in the
Conveyancing (Sale of Land) Amendment Act 1990 (NSW) and the Auctioneers and Agents
(Sale of Land) Amendment Act 1990 (NSW).626 The 1990 legislation no longer requires a
preliminary agreement (introduced in 1987) but has reverted to a cooling off period627 instead.
The 1990 legislation retains the vendor warranty and disclosure requirements, redefines the
area of application of the gazumping laws by clarifying the definition of residential property,
adds some formal requirements concerning options and expands the requirement for an
upfront contract.628

The Hall Committee was established after the Dixon Committee to monitor the
implementation of the 1990 Act. The Hall Committee reported in March 1992 that there
would be no substantive changes to the legislation. However, some minor amendments were
recommended, with the most relevant being to minimise rescission of contracts based on mere
technicalities.

The amendments were included in the Conveyancing (Sale of Land)

Regulation 1995 (NSW). The Regulation was put into effect through the 1996 forms of
contract recommended by the Law Society of New South Wales and the Real Estate Institute
of New South Wales.629 Under the 1995 Regulation, a number of prescribed certificates had
to be attached to the contract including a statutory requirement that every contract contained a
statement about the cooling-off period in a prescribed format. A range of vendor warranties
was included. The method of rescission was also set out under the 1995 Regulation.
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Other relevant legislation thereafter

In addition to anti-gazumping legislation, the Property, Stock and Business Agents Act 2002
(NSW) requires agents to have a copy of the sale contract available prior to offering
residential premises for sale. Under the Property, Stock and Business Agents Act 2002
(NSW) the purchasers must be informed of other offers if the vendor or agent accepts more
than one deposit. It can be argued that this practice may result in a purchasing race between
the original purchaser and another purchaser; it need not stop the vendor from deliberately
accepting a higher offer.

The latest piece of subordinate legislation in this area is the Conveyancing (Sale of Land)
Regulation 2005 (NSW). The Regulation includes a range of measures designed to streamline
the conveyancing process and to reduce the incidence of gazumping. The Regulation requires
that the vendor disclose, through annexure to the contract, information about title, sewerage,
easements and covenants. The contract will be deemed to include an implied warranty by the
vendor that certain matters do not affect the property unless disclosed in the contract. The
purpose is to enable the purchaser to rescind the contract if there is a breach of the warranty,
so there is no need to make enquiries confirming the warranty until after exchange. The
Regulation also deals with notice of cooling off rights in contracts for sale and with options
for the purchase of residential property.630

In summary, the New South Wales Government has made several attempts to reduce the
incidence of gazumping by attempting to shorten the period in which the purchaser could be
gazumped. Two main approaches, "disclosure of contract" and "vendor disclosure", have
been adopted in anti-gazumping law in New South Wales. For instance, the Conveyancing
(Sale of Land) Regulation 2005 (NSW) aims to reduce delays in the exchange of contracts by
compelling the vendor to include certain information about the property in the contract. It is
interesting to note that the reform introduced by the New South Wales Government has been
criticised for failing to reduce gazumping.631 ACT Chief Minister and Attorney General Mr
Jon Stanhope explained that the New South Wales anti-gazumping legislation does not
require inspection reports to be attached to the contract. Purchasers in New South Wales still
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have to undertake substantial due diligence inquiries before they can exchange contracts
which leaves the window of opportunity open for gazumping to occur.

4.2.1.2 Australian Capital Territory

It has been reported that the practice of gazumping is widespread in the Australian Capital
Territory (ACT).632

When Mr John Hargreaves initiated the discussion in the ACT

Legislative Assembly on gazumping as a matter of public importance, he stated:

Gazumping is driven by an ACT real estate market experiencing significant growth
fuelled by high demand and a low supply of residential properties. 633
Ms Dundas agreed, stating that:

Gazumping becomes common in a rising market, and house prices in most of
Australia's capital cities, including Canberra, have been rising quite dramatically.634
Mr John Hargreaves suggested that the cause of gazumping in the ACT is the time gap
between the verbal acceptance of the offer by the vendor and the written contract. This time
gap can be anything up to two or three weeks, creating a wide window for higher bids.635

The ACT Legislative Assembly enacted the Civil Law (Sale of Residential Property) Act 2003
(ACT). The legislation introduced comprehensive reforms to counter gazumping as stated by
the Chief Minister and Attorney General, Mr Jon Stanhope when he welcomed the
introduction of new anti-gazumping laws:
The Civil Law (Sale of Residential Property) Act 2003 is an important piece of
legislation which will significantly reduce the unethical practice of gazumping.636
The legislation introduced four major reforms. The first reform requires vendors to have
prepared a contract of sale accompanied by a series of required documents prior to listing a
property on the market. Indeed, the Act has created a legal requirement for the vendor of a
property to obtain certain documents and make them available to the purchaser for inspection
632
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before a residential property is offered for sale. The Act also requires these documents be
produced by an appropriately qualified person who is independent, and does not have a
family, employment or financial relationship with the vendor, the vendor's agent, or the
vendor's solicitor. Documents required as attachments to the contract are set out in Section 9
of the Act.637 The Act provides that it is an offence if a vendor does not make the required
documents available for inspection by a prospective purchaser.638 The aim of this provision is
to enhance consumer protection by arming purchasers with all the relevant information about
the property they are intending to purchase at an early stage of the contractual process. It is
believed that provision of this information reduces the amount of time taken to form a binding
contract and so, hopefully, eliminate one of the factors that contribute to gazumping. The
availability of these documents, before the property is offered for sale, also minimises the
opportunity for a property to be accidentally or deliberately misrepresented to a prospective
purchaser.639 On completion of a contract for the sale of residential property, the vendor is
entitled to reimbursement from the purchaser for the cost of obtaining a building inspection
report and a pest inspection report.640

The second reform resulting from the Act allows real estate agents to complete contract
documents and execute exchange. This reform aims to speed up the conveyancing process.
However, there is a concern that both the vendor and the purchaser should not rush in to the
legal commitment without discussing the matter with their solicitors because the Act sets
down severe penalties and strict liability for various offences.641

Third, the Act introduces a five working day cooling-off period for private treaty sales. This,
however, does not extend to sales by auction.642

Forth, the Act includes compulsory statutory warranties in the contract and also introduces
new rules for public auctions of residential property in the ACT. The new public auction
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rules are designed to increase transparency in the auction process and limit opportunities for
dummy bidding to occur.643

The Civil Law (Sale of Residential Property) Regulation 2003 (ACT) is made under the Civil
Law (Sale of Residential Property) Act 2003 (ACT), to refine the Act with respect to the
following matters:
•

specifying the building conveyancing inquiry documents that must be attached to the
contract for sale, if available;

•

specifying certain requirements that must be included in a building and compliance
inspection report;

•

specifying the lease conveyancing inquiry statements, if available, that must be obtained
from the ACT Planning and Land Authority;

•

specifying certain requirements that must be included in a pest inspection report;

•

requiring building and compliance inspectors and pest inspectors to hold professional
indemnity insurance;

•

prescribing several options to accommodate proof of identity for people bidding at
auctions;

•

requiring agents to keep a bidder's record and setting out specific requirements that must
be kept in the bidder's record for an auction of a residential property;

•

requiring that only a seller's agent or an employee of the agent can make entries in a
bidder's record;

•

transitional provisions; and

•

Schedule 1, which sets out standard conditions for the conduct of public auctions of
residential property.

Since the ACT legislation came into effect on 1 July 2004, the law has been criticised as
imposing unnecessary delays and placing extra costs on the vendor, which were then passed
on to the purchaser. It is argued that this could prevent some houses going to market.644

Other concerns dealt with the "shelf life" of the required documents. This may present a
problem in a slow market. For example, in circumstances where the property is on the market
for more than six months, or the vendor has made some renovations to the property, the
643
644
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vendors will incur further and repeated costs to refresh the information and keep information
up-to-date.

There are other arguments from another perspective. For instance, the purchaser may want to
proceed with the inspection by himself or herself as he or she may employ friends with some
knowledge. The purchaser, who is interested only in the land, may not want to have any
inspection or report at all if he or she wants to demolish the existing house and rebuild a new
one.645

Recently, the Civil Law (Property) Bill 2005 Exposure Draft was tabled in the Legislative
Assembly and released for public consultation during the period 23 June 2005 to 23
September 2005. The Civil Law (Property) Bill 2005 will consolidate the law of property in
the ACT, including the anti-gazumping laws, into one body of law.646

In conclusion, the Australian Capital Territory Government enacted the Civil Law (Sale of
Residential Property) Act 2003 (ACT) with the aim of minimising gazumping by imposing
extensive vendor disclosure requirements.

The thesis contends that statutory vendor

disclosure is an effective step in speeding up the conclusion of contracts. However, extensive
vendor disclosure requirements can add costs for the vendor in putting the property for sale on
the market. These extra upfront costs involve costs for employing a solicitor, obtaining a pest
inspection report, building compliance reports and energy efficiency rating statement. These
costs can therefore influence the vendor to seek a high price before exchange of contracts.
The requirements for statements and reports also mean that it can take up to several weeks
before vendors can list their properties on the market. These expenditures and the timeframes
can also reduce the number of new houses listed in the real estate market.647 This is because,
in reality, the vendor prefers not to spend time and money on disclosure before having the
proceeds of sale. The thesis, however, is of the view that the Civil Law (Sale of Residential
Property) Act 2003 (ACT) imposes strict obligations on the vendor and also adds unnecessary
upfront costs for the vendor in selling the property.
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4.2.1.3 Northern Territory

In 1998, the Northern Territory Law Reform Committee considered the need for clear and
identifiable property law reform. The Committee submitted its Report on the Law of Property
for the Northern Territory, along with the Law of Property Bill, to the Northern Territory
Attorney-General. The Law of Property Bill sought to modernise and reform the property law
of the Northern Territory.648

Gazumping appears to be a problem in the Northern Territory.

On 19 May 2004, the

independent Member for Nelson, Mr Gerry Wood, introduced the Law of Property
Amendment Bill 2004 into the Northern Territory Parliament. Mr Wood in his debate stated:

Gazumping is an unpleasant fact of life in private treaty real estate transactions. This
apparently arises because of the history of the sale of land. Compared with other
goods or services, the sale of which can be agreed on a handshake, agreements to sell
and buy land are governed by the statute of frauds, a centuries old doctrine that
requires a contract for land to be in writing for it to be binding. All the relevant
literature also says "buyer beware".
The NT Law Handbook says that in the Territory, there is limited legal protection for
people who buy property and that the legal maxim caveat emptor, or buyer beware,
applies, and in a standard contract of sale, the seller is not required to disclose any
matters that may affect the saleability or value of a property, nor to give any
warranties.649
The aim of the Law of Property Amendment Bill 2004 was to reduce the process for the
exchanging of contracts in the sale of residential land and property in the Northern Territory,
thus minimising the opportunity for gazumping.650 The Bill was largely modelled on the
Australian Capital Territory Act, the Civil Law (Sale of Residential Property) Act 2003
(ACT), but varied in some small but important ways from the Australian Capital Territory
legislation to reflect the different conditions in the Northern Territory.651 One area where the
legislation differed from the Civil Law (Sale of Residential Property) Act 2003 (ACT) was the
inclusion of several extra reports such as the title search, the bore status report, the septic tank
status report and the flood prone report.
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The Bill set out and explained the documents that were required to be prepared and attached
to the contract of sale before a property is listed for sale. It required all the documents be
available for inspection once the property has been listed for sale.

The Bill provided details of the cooling-off period and required the purchaser to pay a penalty
of 0.25 per cent of the property's purchase price to the vendor if the purchaser decided not to
go ahead with the sale during the cooling-off period.

The Bill also required that the purchaser reimburse the vendor for any costs involved in
getting the reports attached to the contract of sale. The Bill sought to give the purchaser extra
protection and to ensure that building and pest inspections were carried out with due
diligence.
However, on 5 October 2004, the Northern Territory Parliament refused to pass the Bill.652
One of the comments was that the inclusions of additional reports regarding bore status and
septic tanks would increase purchase costs further, making home ownership unaffordable for
some low or middle income owners.653 Other concerns from the Conveyancers and the Real
Estate Institute of Northern Territory dealt with different ways in which the cooling-off period
applied to individuals and corporations and the penalty654 imposed if the purchaser exercises
the right to rescind during the cooling-off period. Attorney-General, Dr Toyne, stated that the
Government needed to consider the issues further and intended to introduce vendor disclosure
legislation or legislation dealing with the sale of residential property at a future date. As he
stated:

The government will not rush into regulations before considering all the issues further.
The proposed discussion paper is well placed to canvass issues that are involved, such
as whether we move to separate legislation. The member's proposal to amend the Law
of Property Act which deals with standard law regarding property, needs further
consideration. It may be determined that vendor disclosure legislation, or legislation
dealing generally with the sale of residential property, needs to be considered in a
consumer protection framework as a stand-alone act.655
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Mr Gerry Wood656 argued that the proposed law could increase the price of a house
marginally but that the cost of the bore and septic report could be part of the HomeNorth
scheme.657 He added that the reports could protect the purchaser from the high costs they
could incur if things went wrong.

In conclusion, the Law of Property Amendment Bill 2004, sought to minimise the opportunity
for gazumping, and was largely modelled on the Civil Law (Sale of Residential Property) Act
2003 (ACT) but varied in some ways. However, there were a number of objections to the
proposed law. One was the possibility of increased housing prices. Others concerns dealt
with different ways the cooling off period applies to corporations and individuals and the
insistence of the penalty imposed if the purchaser exercises his or her right to withdraw from
the sale during the cooling-off period. Thus, Northern Territory Government concerns with
further costs for the vendor and the affordability for the purchaser meant that the Bill was
never enacted. The thesis suggests that the proposed Bill was a good step toward antigazumping legislation in the Northern Territory.

However, the Northern Territory

Government would require further consultation to be undertaken to achieve a model
appropriate for the Northern Territory public.

4.2.2

Anti-gazumping legislation in other jurisdictions

Gazumping came to prominence in England and Ireland in the 1970s in the wake of an
extraordinarily volatile market. The problem of gazumping has so far managed to remain a
major and unwelcome feature of the property market.658

The following sections of the thesis seek to highlight legislative responses to gazumping in
England and Wales and Ireland. This part of thesis does not seek to examine, in detail,
provisions of anti-gazumping legislation but rather to point out important features in the
proposed or adopted anti-gazumping legislation and to demonstrate that there have been
various attempts from governments in these jurisdictions to eradicate gazumping.
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4.2.2.1 England and Wales

In England and Wales, the practice of gazumping is the scourge of the residential property
market. The National Association of Estate Agents in the United Kingdom reported that in
London alone, gazumping affects 1 in 10 transactions, and affects 1 in 20 transactions
nationwide.659 In an editorial in The Times of 28 July 1997 it was stated that "last year,
according to National Association of Estate Agents estimates, 50,000 people were gazumped.
The number is likely to be higher in 1997 as the housing market bubbles over".660
It was suggested that gazumping is a consequence of the "subject to contract" agreement661
not being legally binding and a result of the delay between the agreement to buy a house and
the actual formation of the contract of sale. Statistics from the Office of the Deputy Prime
Minister in the United Kingdom show that, in England, the average time between acceptance
of an offer and exchange of contracts is eight weeks.662 This time gap creates the opportunity
for gazumping to occur during the intervening period. By comparison, the same process takes
an average of four to six weeks in Holland, Sweden, Denmark, France and Portugal.663

An attempt to find a legal solution to the problem of gazumping in England and Wales
appears to have been made for the first time in 1971 when Kevin McNamara introduced a
private member's Bill, titled the Abolition of Gazumping and Kindred Practices Bill. The Bill
proposed, among other matters, that where a vendor had agreed, whether subject to contract or
otherwise, to sell a house to a particular purchaser at a particular price, that it would be a
criminal offence for the vendor to increase the price or to sell it to any other purchaser (at a
higher price) unless he or she paid all the fees and expenses of the disappointed purchaser.

Although the Bill could not secure a second reading, it prompted a reference of the matter to
the Law Commission in the United Kingdom. The Commission refused to recommend an
abolition of gazumping.

The Commission reasoned, as regards the proposal for

criminalisation, that it would be unfair to invoke the criminal law against a vendor who goes
back on his or her word to obtain more money while leaving the purchaser free to resile in
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order to pay less; and that it would be unjustifiable to create a new criminal offence in this
area which has hitherto been predominantly the province of the civil law.664 The thesis agrees
that it is improper for the vendor to face criminal charges for increasing the purchase price or
selling the property to other purchasers. The argument was made that their right to obtain the
highest possible price for their property should not be interfered with, nor their right to choose
the purchaser to whom they wish to sell.665

The Homes Bill 2000
The introduction of the Seller's Pack666 or Home Information Pack was a Labour Party
manifesto commitment in both the 1997 and 2001 general elections.667

In 1998, the

Government published a consultation paper, The Key to Easier Home Buying and Selling,668
proposing the introduction of a Seller's Pack with the aim of reducing the average time
between agreement and completion of residential property sales.

Subsequently, legislation to introduce the Home Information Pack measure was first
introduced in the Homes Bill on 12 December 2000. The Homes Bill was unable to complete
its passage before Parliament was dissolved for the 2001 General Election and did not reemerge until the publication of the draft Housing Bill at the end of March 2003.

The Housing Act 2004

The Home Information Pack was reintroduced in the Housing Bill which gained Royal Assent
on 18 November 2004. Provisions in Part 5 of the draft Housing Bill reintroduced the
principle of a "Seller's Pack" in the guise of a "Home Information Pack". While the Home
Information Pack is to be introduced on a voluntary basis in 2006, from 2007 it will be
compulsory for home vendors to provide a Home Information Pack when putting a property
on the market.
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The Government believes that the Home Information Pack will need to be made compulsory
to ensure that everyone benefits from this measure.669 However, the enforcement of Home
Information Pack obligations would involve civil rather than criminal remedies.670
Previously, the proposed remedy for failing to provide the pack fell within the criminal
jurisdiction. Now, the Government proposes an enforcement regime based on civil penalties.
For example, a vendor who breached Home Information Pack obligations would be liable to
be sued by the prospective purchaser for recovery of the costs of obtaining documents that
should have been provided in the pack.671

The Housing Act 2004 contains wide-ranging measures of reform that will help those most
vulnerable, while creating a fairer housing market for all those who own, rent or let residential
property. The legislation requires owners of residential properties in England and Wales, or
their agents, to make a Home Information Pack available before marketing homes for sale,
and to make a copy of the pack available to prospective purchasers on request. The pack is to
include standard documents and information for prospective purchasers including:
•

a local authority search;

•

the title deeds to the property;

•

a copy of the Land Registry Office entry where the property is registered;

•

a draft contract; and

•

a home condition report completed by a certified inspector.672

It is hoped that if the specified documents are ready for inspection in advance of a property
entering the market, this will reduce the window of uncertainty where no binding contract
exists and consequently reduce instances of gazumping.673

While many welcomed the concept of Home Information Pack, reservations were voiced by
various professional bodies. The Royal Institution of Chartered Surveyors (RICS) in the
United Kingdom stated that:
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We feel in principle that it is a good idea and there are lots of goods points to it, but
we feel that there will be a lot of costs involved, a lot of time involved, and we feel
that more work is needed in some areas at least to understand what will be going on
and there are practical disadvantages as well [...] It will not take away the problems of
chains or gazumping...674
Peter Williamson, the Law Society President, commented on the Government plans to
introduce the Home Information Pack on a compulsory basis:

We urge the Government to think again about its plans to introduce Home Information
Packs on a compulsory basis. The evidence from almost all of those with knowledge
of the house buying system is that the imposition of a Home Information Pack could
increase the cost of buying and selling houses, without doing anything to speed up the
process.675
Emily Orme and Arden Chambers argued that the Home Information Pack would be unlikely
to prevent gazumping:

....the introduction of Home Information Packs will be unlikely to prevent vendors
from deliberately delaying a transaction so as to benefit from gazumping. The
Government needs to either face the fact that failed sales are an inherent part of the
English property system, or fundamentally change the system so as to bind the
purchaser at an earlier stage.676
In conclusion, the Home Information Pack may achieve its objective in reducing the average
time between offer acceptance and exchange of contracts. There are, however, criticisms that
the Home Information Pack is unlikely to prevent gazumping and that there will be
considerable costs and time involved.
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4.2.2.2 Ireland

The practice of gazumping has emerged, with increasing regularity in recent years, in Ireland.
Anecdotal evidence, coupled with a number of well publicised court cases677 in the Irish
Times, points to the emergence of gazumping as an issue of public concern in the Irish
housing market.678 The Irish Times reported that a High Court judge, in a gazumping case,
compelled the vendor to sell a $6 million679 house to the originally agreed purchaser.680 In the
case, Mr Justice Nicholas Kearns described the case as "a most unfortunate situation" which
was a "by-product of the times we live in and the overheated property market".

An attempt to address this problem came in the form of a private members Bill, the Home
Purchasers (Anti-Gazumping) Bill 1998, initiated in the Houses of the Oireachtas on 23 June
1998. The purpose of the Bill was to prevent the vendor of residential property, who had
agreed to sell the property at a certain price and who had received a booking deposit, from
selling the property to another party at an increased price within an unreasonably short time
after receipt of the booking deposit.681

The Bill required a vendor of a residential property to deliver to a purchaser or solicitor
(within fourteen days of the receipt of a payment of a booking deposit payment from the
purchaser):
•

a written contract embodying the agreement between the vendor and the purchaser;

•

copies of the documents evidencing the title of the vendor to that property;

•

true copies of the relevant site map; plans and specifications of the residential property if
the vendor has built or erected or has agreed to build or erect any building or other
structure on that property; and

•

other documentation as may be prescribed by regulations made pursuant to section 8 of
the Bill.682
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The Bill sought to prohibit the vendor from entering into any other agreement for the sale of
such a property within a period of fourteen days from the date of the receipt by the purchaser
of the contract.683

The Bill also provided that where a purchaser fails to sign the contract and furnish 10 per cent
of the purchasing price of the property, within two weeks of receiving a contract, the vendor
shall be at liberty to resell the property to another purchaser. This measure will give added
protection to the vendor.684

The intention of the Home Purchasers (Anti-gazumping) Bill 1998 was to outlaw the practice
of gazumping from a legal perspective.685 The crucial point is that the legislation sought to
make the practice of gazumping a criminal offence, punishable by a fine of not greater than
$12,300686 for a first offence, and by a term of imprisonment for a term not exceeding 12
months for a second or subsequent offence. The Bill also proposed to empower the court to
award compensation to a gazumped purchaser.687 It was pointed out that the Bill gave
jurisdiction to the Circuit Court and the High Court for cases to be heard on behalf of
gazumped purchasers. The Bill also clearly stated that a contract shall be in the current Law
Society of Ireland form, or in such other form as the Minister may by regulations prescribe.688

However, on 7 October 1998 the Bill was defeated at its Second Stage. In December 1998
the former Attorney General asked the Law Reform Commission of Ireland to review the
practice of vendors of residential property requiring the payment from prospective purchasers
of a booking deposit. Its report on gazumping689 was published on 4 November 1999. The
Commission concluded that the legal framework in which gazumping occurs should not be
altered in any way.690
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The Commission felt that since gazumping is a temporary and infrequent phenomenon, no
proposal for a change in the current laws would be recommended as it could place in jeopardy
benefits of the current system.691

In conclusion, the principle lesson to be learnt from the Irish experience is that the Home
Purchasers (Anti-Gazumping) Bill 1998 sought to make the practice of gazumping a criminal
offence. There are issues concerning the complexity of the legislation in that it must protect
the rights of the vendor as much as those of the purchaser. Under the legislation, the taking of
a booking deposit would put a legal obligation on the vendor to sell at the agreed price.

In summary, the thesis noted that one approach which has been rejected is the imposition of
criminal sanctions for gazumping. It appears that two legislative approaches to gazumping
have emerged in anti-gazumping legislation among various Australian and other jurisdictions.
The first is a "disclosure of contract" approach. The second approach puts in place a system
of "vendor disclosure". A combination of these two approaches has been proposed or adopted
in Australia, England and Wales and Ireland. The "disclosure of contract" approach requires
a vendor or a real estate agent to have a full copy of the proposed contract of sale available for
inspection when a residential property is placed on the market.692 The "vendor disclosure"
approach requires the full disclosure of all relevant matters prior to entering into a contract,
and to warrant that the property in question is not affected otherwise than as disclosed in the
contract.693 For example, the Civil Law (Sale of Residential Property) Act 2003 (ACT)
effected from 1 July 2004 as an anti-gazumping legislation694 adopts both the "disclosure of
contract" and the "vendor disclosure" approaches. This, in effect, means that a purchaser may
inspect the terms and conditions of the contract and consider the vendor disclosure and
warranty information at the time the decision to buy is being made. The thesis contends that
one of the drawbacks of extensive vendor disclosure, such as in the Australian Capital
Territory, is that it adds extra costs and extends the timeframe for vendors putting their

691

Ireland, above n 83, 8.
Civil Law (Sale of Residential Property) Act 2003 (ACT).
693
Civil Law (Sale of Residential Property) Act 2003 (ACT).
694
Jon Stanhope, Chief Minister of the ACT, said that "the Civil law (Sale of Residential Property) Act 2003 is an important
piece of legislation which will significantly reduce the unethical practice of gazumping". The anti-gazumping legislation
required that anyone in the ACT wishing to sell a property must gather and complete all the presale documentation, such as
building and pest inspections, title documents and an energy-rating report before the property is listed on the market and the
onus will be on the vendor to make sure all documentation is in place and a draft contract is ready to sign at the time
agreement is reached. Jon Stanhope MLA, "Anti-gazumping Laws Deliver Certainty for Buyers", Media Release, Canberra,
1 July 2004.
692

141
properties on the market. This may, in effect, decrease the number of houses for sale on the
market.695 Other concerns are the "shelf life" of the required documents.696

4.3

Non-statutory measures and practices in response to gazumping

4.3.1

Contractual measures

In practice many negotiations are neither simple nor do they instantly result in a formally
binding contract. In the course of negotiations, both parties may change their mind for a
number of reasons.

The following sections examine different types of agreements or

contracts which guard against a change of mind by either party. These agreements and
contracts include "subject to contract" agreements, "subject to finance" contracts, lock-out
agreements, option to purchase agreements, conditional contracts, contract notes and Offer
and Acceptance contracts.

4.3.1.1 "Subject to contract" agreements

It is common practice in the sale and purchase of land for parties to make their agreement
"subject to contract". This is because parties, for a number of reasons, may not be ready or
able to commit themselves to legal obligations. For example, the purchaser may make the
contract conditional upon obtaining the necessary surveys or inspections.

"Subject to contract" is therefore commonly used by legal practitioners to ensure that no legal
obligations are created until execution of a formal contract.697 This is achieved by using the
words "subject to contract"698 or "subject to the preparation and approval of formal
contract"699 or "subject to suitable arrangements being arranged between your solicitors and
mine"700 in any correspondence leading up to the informal finalisation of agreement. For
instance, it is normally inserted in letters from solicitors and agents conducting negotiations
for purchasers as a protection against legal liability during the preliminary stages.701
695
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In England and Wales, it has became apparent that in many transactions relating to the sale
and purchase of land, no binding contract may come into existence until several weeks after
the parties have concluded their agreement "subject to contract".702 It is generally known that
an agreement made "subject to contract" is not legally binding until and unless a formal
contract is drawn up and exchanged.703 This means that the parties are still theoretically in a
state of negotiation and either of them is free to withdraw from the transaction.

The

agreement "subject to contract" allows the purchaser to be free from a binding commitment
until he or she has had the opportunity of obtaining legal advice, arranging his or her finance
and making the necessary inspections, searches and enquiries. At the same time, the vendor
remains at liberty to withdraw, raise the price704 or sell to another purchaser who offers him or
her a higher price. Unless the original purchaser can match or improve upon this offer he or
she stands to lose any expenses incurred by way of legal, surveying or other fees. It has
previously been noted that as the vendor is not in breach of any contract, the purchaser has no
redress against the vendor.705

Despite the view that the agreement "subject to contract" allows the practice of gazumping to
occur, the insertion of the "subject to contract" clause in an agreement for sale of land has,
however, great advantages for both vendor and purchaser as the parties are aware of,
professionally advised about, and voluntarily agree to its insertion in the agreement to their
mutual benefit.706

There was some discussion that the English Conveyancing Committee would consider the
"subject to contract" agreement and the possibility of giving it legal effect.707 However, in
1975 the Great Britain Law Commission recommended that there should be no change in this
practice, even though one consequence was the risk that the purchaser may be gazumped.
The Law Commission concluded in its report on "subject to contract" agreements:

The existing "Subject to Contract" procedure for the sale of houses by private treaty,
though it has drawbacks and is capable of being abused in certain circumstances, is
based on a sound concept, namely, that the buyer should be free from a binding
702
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commitment until he has had the opportunity of obtaining legal and other advice,
arranging his finance and making the necessary inspections, searches and enquiries.
Accordingly, we do not consider that the law should be changed to give legal effect to
"Subject to Contract" agreements or to impose criminal or civil liability on a person
who withdraws from such an agreement.708
In summary, "subject to contract" is commonly used in England and Wales.

The

disadvantage of the agreement "subject to contract" is that it allows the parties to change their
minds. However, at the same time the agreement "subject to contract" has the advantage of
allowing the parties to be free from legal commitment while they may not be ready or able to
commit themselves to legal obligations.

4.3.1.2 "Subject to finance" agreements

Most purchasers of land need to borrow funds from a lending institution.

Where the

purchaser has not yet had finance approved, he or she may not wish to enter into a formal
contract. This is because if the purchaser cannot obtain the necessary finance to pay the
vendor the purchase price, the purchaser will be in breach of contract and potentially liable to
pay the vendor damages.709 "Subject to finance" agreements are the solution to this problem.
In such a case, the purchaser may make the contract for sale conditional upon obtaining the
necessary finance. The "subject to finance" agreements or contracts are binding immediately
on the parties, but come to an end if the purchaser is unable to obtain finance and terminates
the contract pursuant to its terms.710

"Subject to finance" clauses are little used in New South Wales and England and Wales but
they appear to be not uncommon in New Zealand and Queensland.711 It was noted by Jane
Swanton that:

Presumably the main reason for their limited use is that vendors see little attraction in
taking the property off the market until such time as a purchaser is unconditionally
bound. Vendors, who would frequently themselves be intending to purchase another
property, would regard a contract for sale which was conditional on the buyer finding
finance as insufficiently firm to enable themselves safely to go ahead with their own
708
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purchases. Thus the advantage of having bound one buyer conditionally would not
normally outweigh the disadvantage of losing the right to negotiate with other
prospective buyers. Moreover, purchasers, for their part, may not be willing, at an
early stage, to enter a contract subject only to a condition regarding finance, since
there may be other inquiries, investigations and inspections which they wish to make
concerning the property before incurring a binding (albeit conditional from the point
of view of finance) commitment. In addition the parties may well be dissuaded from
entering a contract "subject to finance" because of the difficulty of drafting a
satisfactory clause, and the prospect that there may be uncertainty and disputation
surrounding its interpretation and operation.712

Thus, the problem with "subject to finance" clauses is uncertainty. More particularly, two
practical issues can arise from "subject to finance" clauses: first, the uncertainty surrounding
the satisfactory nature of the finance and second, the uncertainty surrounding the steps that
must be taken by the purchaser to obtain such finance in order to satisfy the obligation
imposed by the contract.713

It has frequently been noted by observers that there has been a distinct difference of approach
to the uncertainty aspect of "subject to finance" clauses in different jurisdictions.714 However,
at least in Australia, it is now clear that prima facie such clauses are certain and therefore
valid. In Meehan v Jones715 the High Court of Australia, disapproving earlier contrary
authority, held that a clause in a contract for sale of land (on which an oil refinery was built)
stating that the agreement was executed "subject to" the purchaser receiving approval for
finance on satisfactory terms and conditions in an amount sufficient to complete the purchase,
was not void for uncertainty.

In summary, "subject to finance" clauses in contracts for the sale of land seem to be one
solution to the problem of gazumping.716 A purchaser can ensure that he or she has bound the
vendor to sell the property at an agreed price while at the same time providing the purchaser
with an escape route in case he or she is unable to make arrangements for a satisfactory loan
to finance the purchase. A "subject to finance" contract is also preferable to the vendor as it
provides certainty to the vendor. The vendor hopes to have bound the purchaser to proceed
subject only to his or her being entitled to withdraw if he or she is unable to arrange
712
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finance.717 However, disadvantages of agreement "subject to finance" include the difficulty
of drafting a satisfactory clause and the uncertainty and potential dispute surrounding its
interpretation and operation.

4.3.1.3 Lock-out agreements

A lock-out agreement is an agreement whereby a vendor agrees for a specified time not to
negotiate with any third party. A lock-out agreement is not a contract for the sale of land718
and need not be made or evidenced in writing.719

It is possible for lock-out agreement to be enforceable in special circumstances. A lock-out
agreement, to be binding, must contain the elements of a valid contract, and satisfy the
requirements of certainty. It must be for a fixed period and must be a contract capable of
subsisting on its own independently of continuing negotiations for the sale of land.720 In
Walford v Miles,721 the English case from the House of Lords, Lord Ackner found that there
are two conditions for validity of a lock-out agreement being that the agreement must be for a
fixed period and for good consideration.722 Lord Ackner stated:

There is clearly no reason in the English contract law why A for good consideration,
should not achieve an enforceable agreement whereby B, agrees for a specified period
of time, not to negotiate with anyone except A in relation to the sale of his property.723
In the subsequent Court of Appeal decision in Pitt v PHH Asset Management Ltd724 there was
an oral agreement between the parties that the vendor would not consider any offers from
third parties in return for the other party exchanging contracts within two weeks of receiving a
draft contract. The Court of Appeal held that this was an agreement capable of being
enforced as a binding "lock-out agreement". The agreement did not lack certainty because it
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had a time limit attached to it. There was also consideration in respect of the agreement
promising to exchange contracts within two weeks.725

The Pitt case shows how a prospective purchaser in the process of negotiating for the sale of
land may reach a binding agreement whereby the vendor is effectively locked-out from
considering other offers for a specified period.726 Ter Kah Leng gave his view that the
implication in Pitt's case gives recognition to the lock-out agreement as a means of protecting
a prospective purchaser against gazumping.727

It has been noted that a lock-out agreement provides a very useful tool for the negotiation
process, especially where there is a potential contract race.728 A purchaser may avoid being
gazumped by entering into a lock-out agreement with the vendor.729 However, David Capper
concluded in his article that:

....it is doubtful whether it [lock-out agreement] will be a panacea for gazumping. The
vendor can still refuse to sell to a purchaser with a lock-out agreement and consider
bids from others after the lock-out period has expired, by which time the purchaser
will have incurred expenses, which in commercial transactions especially can be
considerable.730
In other words, a lock-out agreement will not give the purchaser any protection if the vendor
simply decides not to proceed or to proceed elsewhere after the period has expired. In Tye v
House731 the Court held that a disappointed purchaser could not obtain an injunction to
prevent the vendor from selling to someone in breach of a lock-out agreement. While lockout agreements remain valid and enforceable, a breach of the agreement will only lead to a
remedy in damages.

In summary, a lock-out agreement may provide a useful tool at the pre-contractual stage. A
purchaser may avoid being gazumped for a fixed period by entering into a valid lock-out
agreement with the vendor. However, it is still doubtful whether lock-out agreements can be
regarded as a solution to the problem of gazumping because such agreeements do not bind
725
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either party to proceed to exchange of contract. A vendor can still refuse to sell the property
to a purchaser after the lock-out period has expired. Moreover, it can be difficult to prove
causation and assess damages if there is an alleged breach of the agreement.732

4.3.1.4 "Option to purchase" agreements

An option to purchase is an agreement which is created when the owner of the property (the
grantor) agrees with another (the grantee) that he or she, the grantor, will sell his or her
property upon stipulated terms to the grantee within a stipulated time if the grantee gives him
or her specified notice that the grantee wishes to buy it.733
Options to purchase are usually found in connection with land.734 In the sale of land, the
vendor grants the purchaser, for an agreed payment, a binding option to purchase the
property, at the specified price735 and within a set timescale.736

An option is usually granted in a separate agreement. However, an option may be granted in
a lease, thereby conferring upon the tenant a right to purchase the property of which he or she
is the tenant, upon giving the prescribed notice and complying with the stipulated condition;
and, in the same manner, it may be granted by a testator in his or her will.737

The basic principle of an option to purchase land is that it must be in writing. Moreover, the
language used must be clear, precise and unambiguous.738 Therefore, an option has two
important characteristics:
(a)

options to purchase must be evidenced in writing;739 and

(b)

options to purchase must be couched in clear, precise and unambiguous language.740
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When the land is held under Torrens title, the grantee can lodge a caveat to protect that
interest by having it noted on the folio of the Register in order to prevent the grantor from
dealing with the land during the duration of the option,741 by, for instance, preventing the
grantor attempting to sell the property to another person. In such a case, the option can be
protected by registration, and the grantee is protected from gazumping.742

These advantages are similar to those of the lock-out agreement but this method also gives the
purchaser more certainty, as long as he or she can complete the purchase in time. One
obvious advantage of using options rather than contracts of sale concerns stamp duty. In
Queensland,743 for instance, stamp duty is payable on the amount of the option fee and not the
value of the property. So, if the option fee is $50,000 and the purchase price of the property is
$500,000 if the option is exercised, the stamp duty is payable on $50,000 only. This would be
a saving of approximately $13,000.744

An option agreement, however, has obvious disadvantages for both vendor and purchaser.
During the option period the vendor is in a state of uncertainty, being contractually bound to
sell but not having the benefit of a purchaser's corresponding obligation to buy. The vendor
has no assurance that the purchaser will proceed, and has to content himself or herself with
the consideration received in return for a period of uncertainty.

Other concerns, which have brought many options under the scrutiny of the courts, are that
options must be couched in clear, precise and unambiguous language.745 An option needs to
be carefully drafted, and there is a danger that such drafting prolongs the amount of time
needed to settle the property sale. Moreover, purchasers may be reluctant to pay a sort of
premium for an offer to be kept open,746 and those who decide not to proceed with the
purchase are unable to recover their expenses.747
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It has also been noted that an option is appropriate only for relatively few cases.748 In a
straightforward residential transaction, the formalities of an option are both unnecessary and
inappropriate.749

In summary, the advantages of "option to purchase" agreements may be similar to those of
lock-out agreements. In a sale of land, a vendor provides a purchaser with a binding option to
purchase a property at a stipulated price and within a stipulated time. Thus, "option to
purchase" agreements give the purchaser more certainty than lock-out agreements as long as
the purchaser can complete the purchase in time. On the other hand, pending the sale
proceeding, the vendor is in a state of uncertainty because the vendor has no assurance that
the purchaser will proceed and complete the purchase. Other concerns include the complexity
and costs.

4.3.1.5 Conditional contracts

A conditional contract, used to secure an early binding agreement, is one of the most useful
tools in conveyancing transactions. A conditional contract enables the parties to exchange
contracts with a special condition making the contract conditional upon the fulfilment of some
obligation, which at the time of exchange was either in some doubt or could only be fulfilled
in the future. Thus, a contract could be conditional upon the purchaser obtaining satisfactory
finance or a satisfactory building certificate750 or upon the vendor registering a plan of
subdivision. The idea behind such a special condition is to enable either party to rescind the
contract where a condition is not fulfilled in accordance with the provisions of the special
condition.751

Special conditions are usually referred to as "conditions subsequent" because although the
formation of a binding contract is not prevented, performance of the contract is subject to
fulfilment of the condition.752 Subject to specific provisions requiring notice if the condition
is fulfilled, the contract will automatically become unconditional and the parties will be bound
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to the contract.753 However, where the condition is not fulfilled it will be necessary to
determine the parties' rights to avoid the contract or the right of the parties to waive
compliance with the clause.754

One obvious advantage is that a purchaser under a conditional contract has an equitable
interest and therefore a caveatable interest.755

In Jessica Holdings Pty Ltd v Anglican

Property Trust Diocese of Sydney756 Brownie J of the Supreme Court of New South Wales
took the High Court's statements757 at face value, and held that a purchaser under a
conditional contract has a caveatable interest, even before the condition is fulfilled.

On the face of it, a conditional contract seems the most promising option for controlling
gazumping, and a number of attempts have been made to formulate a satisfactory transaction
of that kind, but without much general success. For example, in England and Wales in 1964
the Law Society was asked to consider whether options or provisional or conditional
agreements could be devised to overcome gazumping. The Law Society did produce a form
of "provisional agreement", but did not consider that in practice these arrangements would
prove satisfactory. The sort of condition sought often involved things which could be the
subject of disputes and very difficult to resolve. For instance, how bad does a survey report
have to be to justify withdrawal from the contract? How can it be established whether
everything reasonably possible has been done to obtain planning permission or a mortgage
advance? Is a conditional planning permission enough? 758

The disadvantages of conditional contracts include complexity and costs. These contracts set
a completion date, except where allowed by the conditions of the contract,759 and neither side
can withdraw without legal consequences. Thus, it is very difficult for conditional contracts
to operate effectively in jurisdictions where the purchaser and vendor have been part of a
chain of transactions.760 This is because no completion date can be set at the start and the
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conditions attached to the contract may need to be detailed and complicated in order to cover
the various problems that can arise.

In summary, conditional contracts seem to be the most promising option for controlling
gazumping. A conditional contract allows the parties to exchange contracts with a special
condition. Thus, it enables the parties to secure an early binding agreement. Also, the parties
are able to rescind the contract where a condition is not fulfilled in accordance with the
special condition. However, the disadvantages of conditional contracts are complexity and
costs.

4.3.1.6 Contract notes
A contract note,761 as operates in Victoria, is a type of contract prepared by the estate agent
and used in a private treaty sale of residential property. In a sale by auction, a contract of sale
is usually prepared by the vendor's solicitor.762 The contract note and contract of sale are both
legally binding documents.763

It has been suggested that it is common in Victoria for the estate agent to ask a purchaser to
submit any formal offer in writing. This is done by signing a contract note and paying a
deposit, often up to 10 per cent of the suggested purchase price, thereby indicating that such
an offer is genuine. Once the contract note has been counter-signed by the vendor, it becomes
a legally binding contract.764

The contract note binds the purchaser to pay the price offered on the contract note and binds
the vendor to sell at the price stated in the contract note.765 Although the contract note may be
treated as a preliminary contract in practice however, it is not "preliminary" in any legal sense
and provides an adequate contractual basis for the sale to proceed to completion if the parties
wish to rely upon it.766 Therefore the contract note is not an open contract767 for the sale of
761
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land. In fact, the contract note is a valid and enforceable contract for the sale of land. It was
stated by Menhennitt J in Tait v Bonnice768 that:
It has been decided in a number of cases, including a decision of Little, J, in Koikas v
Green Park Construction Pty Ltd [1970] VR 142, and three unreported decisions of
my own, namely, Chin v Lazdins, decided on 23 April 1974; Normar Nominees Pty
Ltd v Psarianos, decided on 2 September 1974, and Mason v Papageorgiou, decided
on 5 September 1974, that a sale note in the form of the sale note signed by the parties
in this case can be a valid and enforceable contract for the sale of land.769
The contract note sets out the basic particulars of sale, and incorporates, by reference, the
conditions of sale contained in the standard contract. Upon executing the contract note the
purchaser must insert the date upon which the offer is made. Similarly, the date when the
offer was accepted may be inserted by the vendor. The "day of sale" referred to in Table A of
the Transfer of Land Act and the Third Schedule to the Property Law Act, in the case where
there is a binding contract note, is the date of acceptance of the contract note.770

It has been suggested that the Victorian system of contract notes whereby the parties are
bound by a preliminary contract may preclude the problem of gazumping.771 The contract
note binds a purchaser to pay the price offered on the contract note and to execute a further
contract required by the vendor to set out all the conditions of sale.

In summary, the thesis also favours the use of the contract note to minimise the occurrence of
gazumping. This is because a contract note is a legally binding document.772 The parties are
bound to sell and purchase the property at the price stated in the contract note. The practice of
gazumping is thought to have been eliminated.773

4.3.1.7 Offer and Acceptance contracts

An Offer and Acceptance (O & A) contract is the standard form of contract used for the sale
and purchase of real property in Western Australia. In Western Australia, an offer to buy a
the sale of property is one which merely contains the names of the parties, the price, and a description of property. All other
terms are left to be implied by law.
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property is usually made using both the O & A contract form774 and the Joint Form of General
Conditions for the Sale of Land.775 The standard O & A contract is produced by the Real
Estate Institute of Western Australia (REIWA). The standard REIWA O & A contract allows
both the vendor and the purchaser to add additional clauses to the contract. These special
conditions include the following matters:
•

where finance is to be obtained;

•

any repairs to be made to the property; and

•

whether any inspections are to take place, such as building, plumbing, pool or termite
inspections.

The Joint Form of General Conditions for the Sale of Land is produced jointly by REIWA and
the Law Society of Western Australia. The conditions are the contractual conditions that
apply to the contract, and include such information as:
•

encumbrances (a mortgage, or other charge on a property which can hinder its use or
transfer, for example, a lease; part of the land is used by an adjoining property owner; a
claim has been lodged on the title);

•

payment and holding of the deposit;

•

settlement and delays in settlement (penalty interest rates of 12 per cent will apply);

•

possession (including vacant possession);

•

adjustment of outgoings;

•

requisitions on title (questions the purchaser can ask the vendor about the title);

•

payment responsibility for costs such as underground power line installment, and
connection to sewerage mains where relevant; and

•

errors, risk, default and interpretation of terms.

The O & A contract is a legally binding contract that sets down the terms and conditions
under which the purchase and sale will be completed. In Western Australia, contracts are
binding once the vendor accepts the offer by signing the contract. It was submitted that the
Western Australia Offer and Acceptance system prevents gazumping from occurring because
the O & A contract is an enforceable contract between a purchaser and a vendor.776
774
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In summary, the thesis agrees that the use of the Offer and Acceptance contract can minimise
the occurrence of gazumping. The contracts are binding once they are signed.

4.3.2

Conveyancing practices

4.3.2.1 The Scottish system

The Scottish system of buying and selling residential properties is the system where
properties are tendered for before the sale is agreed. Under the Scottish system, the vendor
invites offers and a legally binding contract is created as soon as one is accepted.777 In
practice, once the vendor has accepted the purchaser's offer, the vendor usually writes a letter
of only qualified acceptance. These letters are referred to as "missives".778 A number of
missives may be exchanged before the purchaser and vendor agree terms.779 Once missives
are finished, neither party can withdraw without potentially being held liable for consequent
losses of the other party.780 The Scottish system is suggested as a solution to gazumping as it
can provide early certainty and therefore remove scope for gazumping.

In Scotland, solicitors usually act as estate agents as well as conveyancers. The vendor's
solicitor arranges for the property to be advertised after collecting the basic information that
will be needed by a prospective purchaser.781 The vendor's solicitor will also write to the
local authority to get answers to standard questions on roads, sewerage and planning
matters.782 In an active market, the vendor usually fixes a closing date for offers which is
likely to be two or three weeks after the date of the advertisement and is designed to give
potential purchasers time to arrange for a survey and organise finance.783
The prospective purchaser arranges to have the property surveyed before his or her solicitor
delivers the formal letter of offer. This survey has to be at least of such a nature as will
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satisfy any building society, bank or other lender involved that the property is of adequate
security value for any loan required. Consequently, a potential purchaser in Scotland may end
up having a property surveyed and incur the fee for this valuation but find that the sum or
price in his or her offer letter is not accepted.784

On or before the closing date, the prospective purchaser's solicitor sends a detailed offer to the
vendor's solicitor. This will include the price offered; the required "date of entry"; any special
conditions required by the purchaser; and a condition that the vendor's solicitor will produce a
marketable title and deliver a valid conveyance and clear searches. The date of entry is
usually also the "date of settlement".785

As noted, once the vendor has accepted the purchaser's offer, the solicitor then writes a letter
of acceptance to the purchaser's solicitor. The terms are amended by further letters (missives)
until full agreement is reached.

In Scotland, the title is examined after the contract are exchanged but before settlement. It is
an obligation in the contract or missive letters that the vendor has to produce a good title. The
vendor in Scotland cannot try to gazump by failing to produce a good title as he or she is
contractually bound by the offer and acceptance letters to do so.786 Gazumping is virtually
unknown in Scotland because the period between offer and concluded bargain can be a matter
of hours and is, on average, with residential property, certainly only a matter of days.787 It
can be argued that the early certainty and finality of the offer and the acceptance letter in
Scotland makes gazumping impossible. It is not possible to withdraw or resile from the
contract without the potential for payment of damages.788

However, there are some disadvantages in the Scottish system in respect of blind bidding.
Blind bidding means that purchasers have to bid blind789 and may pay more than necessary
because they do not know how much other potential purchasers may be offering and what
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amount will be required to secure the property. In a booming market the asking price for the
property is often exceeded by a huge premium and this means purchasers who enter the
bidding process are frequently disappointed. However, some argue that this inflationary790
tendency is nevertheless preferable to gazumping.791

Other disadvantages of the Scottish system are that it increases costs for multiple searches and
surveys for each purchaser which have to be paid at the outset and are lost if that purchaser's
bid fails. This can also lead to a number of abortive survey fees but it is nonetheless part of
the price of a system that does not entertain gazumping.

In recent years vendors in Scotland have faced increasing problems. Since the end of the
property boom and the onset of the recession the picture has changed completely. Clean,
simple offers used to be received which contained the price, the date of entry, and a condition
stating that the property conformed in every way with Title Deeds. Today offers are received
running to about 40 conditions. Quite clearly it is impossible for the vendor's solicitor to
issue an unqualified acceptance of all these conditions. The to-ing and fro-ing between
solicitors often goes on for months before "missives" are "concluded", the equivalent to
exchange of contracts. During that time either party can withdraw.792

Some argue that gazumping is still possible in Scotland if the vendor or purchaser withdraws
from the process before the missives have been signed.793 This is because there is no binding
contract until missives are completed.

In fact, there are recent reports of instances of

gazumping taking place in Scottish property "hotspots".794 It is suggested in the Scottish
Consumer Council's document, Consumers and the House-buying Process in Scotland, that
the vendor may have accepted another offer before a binding contract is concluded. In other
words, there is a possibility that gazumping may still occur.795
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In summary, the Scottish system of buying and selling residential properties may be an
appropriate conveyancing system in Scotland and it seems to be a solution to gazumping.
However, there remains a weakness in the system which can lead to other problems.

4.3.2.2 Sale by auction

A sale by auction is a common type of sale used in the sale of residential property in
Australia.796 When a property is offered for sale at auction, the vendor invites offers for the
land or property. These bids, or offers, may or may not be accepted. When the highest bid is
accepted, there is a concluded contract between vendor and purchaser.797
In Australia, approximately 90 per cent of properties in Victoria are sold by auction.798 By
comparison, most properties in New South Wales are sold by private treaty799 as is the case in
England and Wales.800

At auction, the contract is formed at the fall of the hammer. Thus, gazumping is less likely to
occur in Victoria because the window of opportunity does not exist. Once again, there is no
wait in weeks for the exchange of contracts to occur.801 It has been noted that sales by
auction provide greater certainty.802

However, one of the disadvantages of sales by auction is costs. Auction sales are generally
more expensive than sales by private treaty because the documentation is more complex and
becomes a legal document.803 In spite of this, sales by auction are becoming increasingly
popular.804
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4.3.2.3 Electronic conveyancing
Electronic conveyancing, also known as "e-conveyancing",805 is conveyancing in electronic
form. In other words, the overall conveyancing process is conducted electronically.806 The
important components of electronic conveyancing are:
•

electronic lodgement;

•

electronic register;

•

electronic title;

•

electronic search;

•

electronic contracts; and

•

electronic settlement.

Electronic conveyancing is considered to be the most revolutionary reform to the
conveyancing system.807 However, the revolution of electronic conveyancing is not new in
Australia, as Whalan suggested in 1967, "computer technology could be used to cure many of
the ills that now afflict the system of registration of titles to land that applies through out
Australasia - the Torrens system".808

Various Australian jurisdictions have made varying degrees of progress toward implementing
electronic conveyancing.
electronic lodgement.

Queensland was the first jurisdiction to achieve any form of

However, the move towards electronic conveyancing has been

undertaken with great interest in Victoria. Victoria and New South Wales are now working
closely together to ensure that the electronic business environments in both States are
ultimately as consistent as possible for the benefit of all industry participants.809

Western Australia has an electronic form facility as a step towards electronic lodgement and
some preparatory work is proceeding in South Australia. The Northern Territory Land Title
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Office is working on establishing a data dictionary which will then allow the appropriate style
sheets for web documents to be developed.810

It was believed that the move to electronic conveyancing would make dealing in land much
simpler, cheaper, quicker and more secure.811 The other advantages lie in reducing the risk of
error in recording changes to the register.

These days, we recognise that a move toward electronic conveyancing will speed up the
conveyancing transaction and minimise the complexity of the conveyancing process. In
particular, the Government of England and Wales wants to see the whole process speeded up
to help prevent "gazumping".812 Another main justification for the move toward electronic
conveyancing seems to be the saving in costs.813

However, e-conveyancing is not without potential difficulties. Several have been anticipated
in legal and computing journals. One recent article looked at the potential abuse and misuse
of digital signatures by unauthorised third parties.814

In summary, electronic conveyancing can certainly speed up searches and the overall
conveyancing process. It could be argued that greater speed in the conveyancing process can
help discourage the problem of gazumping, but it remains to be seen whether it can totally
eliminate the problem.815

4.3.3

Compensation measures

4.3.3.1 Pre-contract deposits scheme

Pre-contract deposits refers to a deposit scheme which requires that both the vendor and the
potential purchaser enter into a pre-contract agreement816 and that a deposit of 0.5 per cent of
the proposed purchase price be paid to the vendor's solicitor who holds it as a stakeholder as
810
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soon as the parties have agreed to a price "subject to contract". The parties then have four
weeks in which to finalise a binding contract.817 Either party may withdraw, without penalty,
for good reason such as a mortgage being unavailable or a survey revealing an unexpected
defect. However, withdrawal without good reason forfeits the pre-contract deposit. The
intention of this scheme is to make sure that the innocent party is not out of pocket as a result
of the other party withdrawing.

The introduction of a pre-contract deposits scheme was recommended by both the Law
Commission and by the Farrand Committee in the United Kingdom.818 It has been noted that
the pre-contract deposits scheme was aimed at discouraging "gazumping" and
"gazundering".819

An integral part of the scheme recommended by the Farrand Committee was the recognition
that there exist situations, such as the receipt of an unsatisfactory survey, when the purchaser
should be able to withdraw from the transaction without losing the pre-contractual deposit.
Another occasion for withdrawal without penalty would be where either party could not
proceed with the projected transaction because of inability to exchange contracts on a linked
transaction.

The Farrand Committee recommended the taking of a pre-contract deposit of 0.5 per cent
while others seem to favour the much larger figure of 5 per cent.820 There are, however,
disadvantages in both practices. The disadvantage of the pre-contract deposit of 0.5 per cent
is that it is too small an amount and therefore will not prevent the vendor from withdrawing
from the existing transaction to accept a higher offer that would cover the 0.5 per cent of the
pre-contract deposit paid. For instance, where a house is for sale for $100,000, the precontract deposit of 0.5 per cent is only $500. On the other hand, the disadvantage of the precontract deposit of 5 per cent is that it may be too much for the vendor who is also buying a
new property. The pre-contract deposit of 5 per cent of $100,000 which is $5,000 is a large
sum of money. The vendor may be unwilling or unable to find such a sum if, for example, he
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or she is selling a house for $100,000 and also buying another house for the same figure, then
before any legally binding commitment is entered into, a sum of $10,000 has to be paid.

The Committee explained that a deposit of 0.5 per cent will not prevent a determined
gazumper,821 but it will at least provide some compensation for the victim of gazumping in
respect of wasted expenditure on professional fees connected with the abortive transaction.822

The National Association of Estate Agents (United Kingdom) did not support the scheme,
whereas the Royal Institute of Chartered Surveyors (United Kingdom) supported the proposal
but feared that it was impractical. A practical problem of pre-contract deposit is the ability to
withdraw with impunity.823 This weakens the scheme's utility as an anti-gazumping device
and makes the voluntary scheme of pre-contract deposits unlikely to be widely adopted. For
instance, A agrees, subject to contract, to sell his or her house to B for $240,000824 and also
agrees, subject to contract, to buy C's house for $290,000.825

He or she is then made

redundant, can no longer afford to pay the increased mortgage on the proposed purchase and
so, reluctantly pulls out of the two transactions. If the pre-contract deposit practice is in force,
and A is unable to withdraw from the transactions for cause then, in addition to losing his or
her job, A also loses both of the pre-contract deposits that have been paid.826

In summary, pre-contract deposit schemes can be used as a protection against gazumping to
ensure that at least the gazumped purchaser is not out of pocket as a result of gazumping.
However, a disadvantage of the pre-contract deposit scheme is its one-sided nature which may
result in hardship to the vendor. Other concerns are the difficulty in justifying, for good
reason, that the party may withdraw without penalty.

4.3.3.2 Costs guarantee agreements

The costs guarantee agreement is a form or an agreement whereby both vendors and
purchasers sign and compel each side to pay the other party's reasonable costs, as well as their
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own, as the penalty for withdrawing from a prospective sale between the acceptance of an
offer and exchange of contracts.

The costs guarantee was proposed by Labour in 1997 to tackle the practice of gazumping in
England and Wales.

The costs guarantee could operate on its own or with a lock-out

agreement. It is a commendable proposal because, first, it is not one-sided, and second, it has
the capacity to punish either the purchaser or the vendor if one pulls out of the deal. A vendor
would compensate the purchaser for money spent on surveys, legal fees and fixing mortgages.
The purchaser on the other hand would be liable for costs the vendor had incurred such as
solicitor's fees and advertising fees.827

It was argued that costs guarantees can act as a deterrent to gazumping while not imposing
unduly rigid controls on the market. Such a "cost guarantee" arrangement would not affect
the efficacy of the "subject to contract" provision, nor would it eliminate gazumping, but
would reduce gazumping by putting a price on it. Such price, it is submitted, has to be
reasonably substantial in order to be effective in deterring gazumping.828

However the disadvantages of the costs guarantee include:•

difficulties in deferring a "reasonable cost";

•

difficulties in deferring a legitimate reason for withdrawal; and

•

the wasted costs of a failed transaction are often high for the purchaser.

In summary, cost guarantee schemes can be used as a guard against both parties withdrawing
from an existing agreement without a legitimate reason. A cost guarantee scheme is not onesided as it punishes either the purchaser or the vendor if one withdraws from the agreement.
However, the difficulties of cost guarantee schemes are in the justification of reasonable costs
for compensation and legitimate reason for withdrawal.
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4.3.4

Other measures

4.3.4.1 Flexi-mortgage

Flexi-mortgage is a form of mortgage that can be used to reduce delays and limit gazumping.
It was recommended by the Law Commission's Conveyancing Standing Committee of the
United Kingdom in 1989.829

Its unique feature is that for a limited time it gives the borrower the right to extend the period
of the mortgage on a property he or she is buying and increases the amount he or she has
borrowed to cover the cost of an over-lapping sale and purchase. Payments under his or her
old mortgage are suspended. This allows the owner of the house to agree to buy a new
property before selling his or her own by incurring only a small increase in mortgage interest
and without increasing his or her capital repayments.830 This, in effect, allows both parties to
enter into a binding contract without the wait for the sale of their property first. Thus, it
reduces the potential for gazumping.

4.5

Conclusion

The combination of two approaches, "disclosure of contract" and "vendor disclosure", are
proposed or adopted in anti-gazumping legislation in Australia, England and Wales and
Ireland. However, the main concern for anti-gazumping legislation among these jurisdictions
is the increasing cost in the sale of residential property the vendor incurs and later passes on
to the purchaser which may increase housing prices. On the other hand, the cost passed on to
the purchaser may well be the cost of surveys or reports the purchaser may never need. For
instance, if the purchaser is going to demolish the existing house to re-build a new one, he or
she may not need an energy efficiency rating statement, pest inspection report and/or building
compliance report.

Other concerns arising from an expansion of disclosure requirements and the use of
prescribed documents is the greater likelihood of a breach of rights of rescission to develop.
It has been noted that what these anti-gazumping measures have brought into conveyancing
829
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procedures, which was not previously available, is a statutory right of rescission for nondisclosure.831 This is because non-compliance by the vendor with the prescribed disclosure
requirements provides to the purchaser a right of rescission.832

The thesis contends that, in practice, strict obligations in some jurisdictions may create
hardship for the parties involved in the sale of land. For example, the Civil Law (Sale of
Residential Property) Act 2003 (ACT) requires extensive vendor disclosure which imposes
extra upfront costs on the vendor and forces the purchaser to reimburse for the costs later.

The thesis posits that "disclosure of contract" and "vendor disclosure" are good steps to take
to enable the parties to enter and exchange contracts quickly and thus, limit the occurrence of
gazumping.

However, the strict obligations and severe penalties in anti-gazumping

legislation may not persuade the parties to enter into a contract for sale of land as quickly as it
is intended.

This is because either the vendor or the purchaser may be unprepared or

unwilling to engage in the legal commitment by entering into a contract for a number of
reasons. For instance, the purchaser may require other surveys or inspections or have to wait
for finance approval.

In circumstances where parties may not be ready or willing to commit to one or more aspects
of the agreement, parties may decide to enter into agreement "subject to" the happening of a
particular event. "Subject to contract" and "subject to finance" agreements are common
illustrations of such agreements.

However, both types of agreement raise issues of

uncertainty and incompleteness. Where an agreement is signed "subject to contract", it allows
gazumping to occur because the "subject to contract" agreements are not considered legally
binding. The main problem with "subject to finance" agreements is that there may be no
flexibility for a purchaser who has been unsuccessful in obtaining finance approval by the due
date and for the vendor waiting to end the agreement at a due date to accept another higher
offer.

Both lock-out agreements and option to purchase agreements bind both parties for a specific
period. The disadvantage of lock-out agreements is that the vendor may simply decide not to
proceed or to proceed elsewhere after the period has expired. Option to purchase agreements
831
832

D Bluth, "Breach of Vendor Disclosure and Purchaser's Rights of Rescission" (July 1990) 28 (6) Law Society Journal 69.
Ibid.

165
seem to be a useful tool for limiting gazumping as such an agreement constitutes a contract
between vendor and purchaser and also constitutes an interest in land under Torrens title
where purchasers can lodge a caveat to protect their interest. It has been noted that an option
seems likely to be the answer only in a relatively few cases.833 In a straightforward residential
transaction, the formalities of an option are unnecessary and inappropriate.834

While a

conditional contract is a useful tool to secure early binding agreement in conveyancing
transactions, its disadvantages are complexity and costs.

The thesis favours both contract notes and the Offer and Acceptance of contracts. Contract
notes and Offer and Acceptance (O & A) contracts are considered legally binding documents
and can prevent gazumping because they are enforceable contracts between vendors and
purchasers.

However, the reluctance of some courts to enforce certain types of agreements may lead to
serious inconvenience, and emotional and financial loss from the practice of gazumping. It
has been established that the key solution to gazumping may rest with an early binding
agreement. The thesis favours a preliminary agreement that would bind the parties to enter
into a formal Contract of Sale. The use of contract notes, for instance, is a favourable option.

The Scottish system and sale by auction, however, are regarded as conveyancing practices
which eliminate gazumping. However, there are criticisms that gazumping can still occur
under these conveyancing practices. As for electronic conveyancing, the position of this
thesis is that electronic conveyancing can speed up necessary land or property searches to
facilitate the early completion of the conveyancing process. However, it remains to be seen
whether electronic conveyancing can deter the problem of gazumping.

It was noted that changing the law to allow the purchaser compensation would certainly be
seen by some as an improvement. A difficulty in the way of such a proposal is, however, its
somewhat one-sided nature which may result in hardship for the vendor.835 While a cost
guarantee scheme allows both sides compensation, it has difficulty in justifying a reasonable
cost for compensation and a legitimate reason for withdrawal. Flexi-mortgage could be used

833

Sweetman, above n 55, 755.
Burgin, above n 728, 251.
835
See the discussion on cost guarantee, p 162.
834
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as an additional guard against gazumping as it gives the borrower the right to extend the
period of the mortgage on a property he or she is buying and increases the amount borrowed
to cover the cost of an over-lapping sale and purchase. Therefore, a combination of the
options explored in this chapter will be a key consideration for recommendations in Chapter
Five.
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CHAPTER 5
CONCLUSION AND RECOMMENDATIONS

5.1

Conclusion

5.1.1

Overview

This thesis has examined the contention that Australian laws provide inadequate protection to
purchasers of real property at the pre-contractual stage, thus encouraging the practice known
as gazumping.

The findings in this thesis demonstrate that the regulatory framework, as it stands, is unsuited
to the delivery of adequate protection against gazumping for purchasers of real property at the
pre-contractual stage.

This conclusion is made on the basis of the examination and analysis carried out in this thesis
which show that the practice of gazumping exists and continues to occur in Australian
jurisdictions, in particular in New South Wales, the Northern Territory and the Australian
Capital Territory where an exchange of contracts is essential for an enforceable contract. The
exchange is the moment in time when the legally binding agreement is brought into existence.

In reaching the final chapter of the thesis, it would be opportune to re-visit the basis of the
arguments and key findings in each chapter and make recommendations for law reform.

5.1.2

Is gazumping a problem?

Chapter One provided a background understanding of gazumping and the problems associated
with gazumping together with arguments for and against the regulation of gazumping. The
chapter set out to examine the areas of law which relate to the sale of land in general and
gazumping in particular. These areas of laws include land law, contract law, equity and trust
law, estate agents law as well as trade practices and consumer protection law.

Chapter One demonstrated a need for further examination of the areas of land law, contract
law and equity. The thesis has found that trade practices legislation does not protect a
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purchaser as the practice of gazumping is generally not regarded as misleading or deceptive
conduct. Consumer protection law, however, is likely to impact on the sale of land in relation
to vendor disclosure obligations and vendor performance obligations pursuant to the contract.
The purchaser at the pre-contractual stage, without entering into an exclusivity agreement,836
therefore cannot be protected by consumer protection law.

Chapter One also examined the various types of sales in Australia which may lead to the
practice of gazumping and highlighted conveyancing requirements and approaches that
operate in each of Australian jurisdictions which may impact on gazumping. It was noted in
Chapter One that the most common types of sales in Australia are private treaty sales and
sales by auction and that gazumping occurs frequently in private treaty sales. Gazumping can
occur in circumstances where a real estate agent is dealing with several negotiations at the
same time for a property837 or where purchasers are negotiating through different agents who
are therefore very keen that their own purchaser should succeed. However, it has been noted
that a real estate agent is bound to submit all offers to the vendor and to obtain the best offer
for the property.838

The thesis has contended that the formality requirements and procedures in the common law
of contract may impact on the occurrence of gazumping because the window of opportunity
for gazumping to occur remains open.839 Chapter One has found that there are generally two
approaches used to formalise a contract of sale in Australia. According to the first approach,
two counterpart copies of the contract are signed and then physically exchanged so that the
purchaser receives the contract signed by the vendor and vice versa. The second approach
involves a single standard contract usually prepared by the State's Real Estate Institute and/or
Law Society and signed by both parties. The first approach is used in New South Wales, the
Australian Capital Territory and the Northern Territory while the second approach is used in
other Australian jurisdictions.

The thesis noted that gazumping is more prevalent in

jurisdictions where the first approach is adopted and exchange of contracts is critical to
determine the existence of binding contracts.

836

See the discussion on "lock-out" agreements, pp 145-147. The parties may enter into an "exclusivity agreement" or "lockout agreement" in which the vendor agrees not to market the property for a certain period of time, giving the purchaser the
opportunity to carry out the usaual pre-contract searches and enquiries and investigate title and then proceed to exchange of
contracts without the risk of being gazumped.
837
This, in turn, may lead to a contract race where the vendor agrees to sell to the purchaser first able to sign the contracts.
838
See the discussion on estate agents law and estate agency law, pp 27-29.
839
There is a time gap between the acceptance of the offer and the formation of the binding contract.
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Chapter One established that gazumping is perceived by the public as a concern and that a
remedy is needed. Chapter One emphasized that current laws do not prohibit the vendor from
gazumping the purchaser and moreover, fail to provide adequate protection or remedies to the
purchaser, who is often left with significant costs which cannot be recovered, along with a
sense of disappointment as a result of being unable to purchase a desired property.
Importantly, the chapter has shown that a key consideration in preventing gazumping lies in
the early protection of an interest in land.

5.1.3

What are key factors impacting on gazumping?

In Chapter One, it was established that gazumping continues to be a problem in some
Australian jurisdictions. The problem of gazumping is also prevalent in England and Wales
and Ireland. The thesis argues that gazumping occurs more often in common law than in civil
law jurisdictions.

Chapter Two examined various key factors influencing the occurrence of gazumping as these
key factors may impact on a consideration of any laws designed to prevent or minimise the
occurrence. The factors examined include legal, economic, political, social, cultural and
moral considerations.

The chapter aimed to determine key factors that influence the

occurrence and existence of gazumping and to find key suggestions for law reform
appropriate to the Australian socio-legal environment.

Chapter Two examined certain principles of law in common law and civil law systems using
German law and English law as examples of comparative study. The chapter analysed the
distinctions in the way that common law and civil law approach the notion of good faith in the
negotiation and performance of contracts and examined the existence of pre-contractual
liability. The analysis found that the duty of good faith in general is not recognised in
common law at the pre-contractual stage. It was noted that the role of good faith in Australian
contract law is currently unsettled. In England, the decision in Walford v Miles840 made it
clear that good faith has no role to play in pre-contractual negotiations. It was noted in
Chapter Two that even if a general duty of good faith were to apply to contracts in Australia,
the experience in England may influence Australian courts in denying an extension of the

840

[1992] 2 AC 128.
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duty to the pre-contract stage.841 As for pre-contractual liability, English common law does
not recognise the doctrine of culpa in contrahendo or pre-contractual liability as, under
English common law, there can be no liability until a contract is established.

Chapter Two also examined essential elements of a contract in general and found that some
elements for a valid contract are common between the two legal systems, there is, however, a
difference in essential elements for a valid contract between the common law and civil law
systems. For instance, while consideration is an important element in the common law of
contract, civil law does not require consideration for a contract or offer to be binding.842
Other distinctions are that the provisions,843 derived from section 4 of the Statute of Frauds as
applies in all Australian jurisdictions, which requires that contracts for the sale of land or note
or memorandum be in writing and signed by the party to be bound. However, it is significant
to note that the Statute of Frauds is unknown in civil law jurisdictions, such as in German
law.

Chapter Two examined other key factors and found that economic factors have significant
impact on the sale of land and the occurrence of gazumping. In short, economic factors result
in high demand for property and increase in property prices. Inflation, for instance, has a
positive impact on house prices. The chapter noted that gazumping is more prevalent in a
rising market where demand exceeds supply. It was also found that people tend to be
economically rather than morally driven. In addition, this chapter found that social factors
lead to increased or decreased demands by consumers in the residential property markets. For
instance, gazumping occurs frequently in sought after areas as such areas generate great
interest from purchasers. It has also been noted that gazumping rarely occurs in small
communities or country towns where people know each other. The culture of sales also has
an impact on the occurrence of gazumping. As noted in Chapter One gazumping occurs more
often in private treaty sales than in other types of sales. A possible explanation for the
problem of gazumping arising in such circumstances is that when a real estate agent is dealing
with several negotiations for a property at the same time, a contract race is generated. In other
circumstances, purchasers are negotiating through different agents and agents are therefore
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Cole, above n 277, 28-29.
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Conveyancing Act 1919 (NSW), s 54A; Property Law Act 1958 (Vic), s 53(1); Property Law Act 1974 (Qld), s 59; Law of
Property Act 1936 (SA), s 26; Conveyancing and Law of Property Act 1884 (Tas), s 36; Law Reform (Statute of Frauds) Act
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very keen that their purchaser should succeed.

Moreover, it has also been noted that

gazumping can sometimes be used as a marketing tactic to obtain a higher price.

The thesis found that although many governments have made several attempts to solve the
problem of gazumping, it is difficult to tamper with long standing custom and practice. Thus,
Chapter Two demonstrated that the problem of gazumping tends to be continuing and
possibly increasing as long as these key factors remain.

5.1.4

Are there any remedies for gazumping?

As established in Chapters One and Two, gazumping continues to be a serious problem.
Chapter Three therefore sought to find a remedy for gazumping in order to protect gazumped
purchasers from loss. Chapter Three examined existing doctrines and remedies available in
common law and equity to determine whether they could be used in situations where the
prospective purchaser's offer is accepted by the vendor who subsequently reneges on the sale
before any formal contract is concluded. These doctrines and remedies include damages,
specific performance, injunction, part performance, promissory estoppel and caveats.

Chapter Three pointed out that a gazumped purchaser, who suffers loss from a failed
purchase, is unable to claim damages in the absence of an enforceable contract. There is no
remedy for compensation at the pre-contractual stage because the common law remedy of
damages only provides compensation for the injured party as a result of the other party's
breach of contract. Consequently, the gazumped purchaser is unable to seek legal redress for
compensation for loss or damages.

Chapter Three further examined equitable remedies of specific performance and injunction
and noted their limitations with respect to gazumping. For instance, it was shown that
specific performance is only available where there is an existing contract and a party wishing
to enforce the contract. An equitable remedy of injunction would usually be granted in some
situations to prevent a breach of contract occurring.844

The equitable doctrine of part

performance, however, has been developed to assist purchasers where there is no signed
844

For example, A has entered into a contract to sell certain land to B. Subsequently A enters into a second, later contract to
sell the same land to C. B may obtain an injunction to prevent completion of the sale as between A and C. See more
examples in P Mendes, Real Estate and Estate Agency Law in New South Wales, 3rd ed., Melbourne, Longman Professional,
1993, 100.
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documentation capable of satisfying the written requirements of the Statute of Frauds. It was
also noted that the limitation of the doctrine of part performance in cases of gazumping lies in
the difficulty in claiming that an act or acts constitute part performance. For instance,
payment of deposit or other expenditure prior to entering into a contract is not regarded as
part performance. This is because a pre-contract deposit is not strictly speaking a deposit in
the sense of a deposit which would constitute part performance at all. However, purchasers
may erroneously believe that payment of a pre-contract deposit imposes some obligation on
vendors to withdraw the property from the market and to proceed with the oral transaction. In
fact, any obligation flowing from the payment of a holding deposit would be a moral one
only.845

Chapter Three also dealt with promissory estoppel. The High Court of Australia decision in
Waltons Stores (Interstate) Ltd v Maher846 made it clear that promissory estoppel is not
limited to cases in which there is a pre-existing contract but that it can arise out of any preexisting legal relationship.847 However, a couple of points should be highlighted concerning
this case. First, estoppel clearly operated to confer a cause of action upon the Mahers, the
owners of the property. However, the question is yet to be answered as to whether or not
promissory estoppel can confer a cause of action upon the purchaser as so far no applicable
case has been found. Second, the High Court was careful to state that not every act of
reliance upon a gratuitous promise will bring promissory estoppel into play. It was also noted
that the promise may relate to an interest in property in the form of land, or it may relate to
chattels or to an anticipated contract. Where it relates to property, the doctrine may be called
proprietary estoppel.848 Some legal effect may be given to a promise under this doctrine, in
circumstances where the owner of the land makes a representation or promise to another
person that the latter has, or will be, granted rights in or over the land, and that person relies
on this representation by acting to his or her detriment or otherwise by changing his or her
position. It was suggested that proprietary estoppel may be a useful weapon for prospective
purchasers against the problem of gazumping. However as noted, it is difficult to demonstrate
a reasonable belief in the purchaser's mind that he or she will be granted an interest in land if
he or she knows that the vendor has the right to change his or her mind prior to entering into a
binding contract for sale.
845
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Caveats in the Torrens system as a useful tool for the protection of unregistered interests in
land was also dealt with in Chapter Three. It was found that a person can be protected but
must have an equitable interest in land. It is not possible to apply the tool of the caveat in
cases of gazumping because purchasers do not have any interest in land at the pre-contractual
stage.

In summary, Chapter Three illustrated the limitation of exiting legal doctrines and remedies as
possible solutions to gazumping.

5.1.5

Are there any measures which adequately prevent gazumping?

It was established in Chapter Three that there is no adequate doctrine or remedy available in
common law and equity that can address the problem of gazumping. Chapter Four examined
statutory schemes and non-statutory measures and practices to determine whether such
schemes and measures are able to adequately prevent gazumping from occurring.

The thesis has noted that various legislative attempts have been made by Australian State and
Territory governments seeking to put an end to the practice of gazumping. It was found that
two approaches in anti-gazumping legislation have prevailed: the disclosure of contract
approach and the vendor disclosure approach. The disclosure of contract approach requires
the vendor to have a contract ready at the point of sale while the vendor disclosure approach
imposes on the vendor a duty to disclose certain documents and statutory warranties with the
contract. However, both types of legislation have been criticised as imposing unnecessary
delays and upfront expenses on the vendor which are subsequently passed on to the purchaser.

Chapter Four also examined various types of agreements and contracts, including "subject to
contract" agreements, "subject to finance" agreements, conditional contracts, lock-out
agreements, option to purchase agreements, contract notes and Offer and Acceptance
contracts.

The position was put that the failure of the law to enforce certain types of

agreement may assist in the practice of gazumping. However, the chapter further noted that
the Victorian contract notes and the Offer and Acceptance contracts used in Western Australia
are useful in achieving an early binding agreement.
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It was also revealed that the Scottish system of buying and selling residential properties where properties are tendered for before the sale is agreed - may be advantageous in achieving
early certainty, but that there are also disadvantages in the Scottish system due to blind
bidding and higher costs resulting from duplicate searches and surveys.

Sale by auction is a suitable type of sale for a sought after property in that the purchase price
is quickly arrived at. This type of sale also has the advantage of achieving early certainty.
However, sale by auction is more complicated and costly than private sale or private treaty
sale.

Chapter Four demonstrated that measures allowing the purchaser access to compensation
would certainly be seen by some as an improvement in dealing with the problem of
gazumping. These measures would include the pre-contract deposit and costs guarantee
schemes. However, a difficulty with this proposal is its somewhat one-sided nature which
may result in hardship for the vendor.

Electronic conveyancing would speed up the necessary land and property searches thus
enabling the parties to complete conveyancing transactions sooner. However, it remains to be
seen whether electronic conveyancing can reduce or eliminate the problem of gazumping.
The chapter noted that flexi-mortgage could be used as an additional guard against gazumping
as it gives the borrower the right to extend the period of the mortgage on a property he or she
is buying and increases the amount borrowed to cover the cost of an overlapping sale and
purchase. In such cases, flexi-mortgage may help the purchaser to decide whether to enter
into a contract for the sale of land without hesitation. This is because the purchaser does not
need to worry whether the money would be ready on time on the settlement date.

Chapter Four also noted that current anti-gazumping legislation will not achieve its objective
of overcoming gazumping but will in fact create some upfront burdens for the vendor when
putting the property on the market. This might lead to the possibility of housing price
increases for purchasers.

Efforts to put an end to the practice of gazumping have not yet proved to be successful. The
thesis found that gazumping still continues to be an unwelcome feature of the Australian
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property market and remains a major problem for governments in Australia as well as other
jurisdictions.

Even though the thesis favoured the preliminary agreement approach, it found that the
approach places no obligation on a vendor to sign a preliminary agreement and therefore the
possibility of gazumping remains. This thesis suggested that the use of an early binding
agreement, such as a contract note, might result in a reduction in the practice of gazumping.

Having discussed the major findings and the implications of those findings, the next section
of the thesis seeks to raise recommendations for law reform.

5.2

Recommendations

The thesis suggests that the problem of gazumping revolves around human conduct. It is
believed that "legislative provision is best able to guide and govern human conduct, and
therefore uphold the rule of law, when it is clear and readily ascertainable".849 Thus, the
thesis also proposes recommendations for law reform which are clear and readily
ascertainable and which aim to prevent gazumping.

5.2.1 The purpose of law reform

This thesis aims to provide suggestions for the protection of the purchaser by preventing or
minimising the occurrence of gazumping.

It also seeks remedies to protect both the

purchaser's and the vendor's interest and to provide reasonable compensation to cover the
losses caused by gazumping. The proposed law reform is not only aimed at preventing the
purchaser from being gazumped but also aimed at preventing the vendor from facing
uncertainty in the sale and purchase of land. The thesis is very much concerned with the need
to maintain a balance of rights and obligations in order to ensure fairness between the vendor
and the purchaser in the sale and purchase of land. Moreover, it also considers the benefit and
hardship for both the vendor and the purchaser simultaneously in order to develop antigazumping legislation that will work more effectively than current legislation allows.

849

McConvill, above n 94, 38.
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5.2.2 Outline of law reform

Seven recommendations are outlined, which propose the following:
1.

that a standard "Agreement to Sell and Purchase" be introduced to be used as a formal
agreement which would be readily accessible at the pre-contractual stage;

2.

that vendor disclosure requirements be minimised;

3.

that the cooling-off period be abolished in order to provide certainty for the vendor;

4.

that provision be made for a reasonable deposit for the vendor at the pre-contractual
stage;

5.

that provision be made for a reasonable forfeiture for breach of the "Agreement to Sell
and Purchase";

6.

that, under the "Agreement to Sell and Purchase", the purchaser be provided with an
interest in land capable of supporting a caveat; and

7.

that electronic conveyancing be implemented to such an extent that the parties would
be bound to the agreement entered at the pre-contractual stage.

5.2.3

Recommendations for law reform

Recommendation 1 proposes the introduction of a standard Agreement to Sell and Purchase to
be used as a formal agreement and be readily accessible at the pre-contractual stage

1.1

The thesis proposes to reform the law relating to conveyancing by statute. This thesis
will not go into details regarding the content of the legislation but rather will outline
the fundamental aspects. The fundamental part of the proposed legislative change is
the introduction of a formal agreement called "Agreement to Sell and Purchase" to be
used as a standard type of agreement document for the sale and purchase of residential
properties at the pre-contractual stage. The "Agreement to Sell and Purchase" should
be prescribed by regulation under the Conveyancing Acts requiring the vendor to
prepare the "Agreement to Sell and Purchase" and have the "Agreement to Sell and
Purchase" available before residential property is offered for sale. It will be readily
accessible when the vendor and purchaser have agreed to sell and purchase the
property respectively, at the agreed price. The "Agreement to Sell and Purchase" is to
be signed by the vendor and the purchaser and becomes legally binding.
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1.2

The standard form of "Agreement to Sell and Purchase" should be prepared through
co-operation between the Real Estate Institute, the Law Society, the Land Titles Office
and other relevant stakeholders.

1.3

The "Agreement to Sell and Purchase" is intended to be legally binding in itself if the
parties agree to complete the sale and purchase of land using this agreement, the
parties may also enter into a formal contract after entering the "Agreement to Sell and
Purchase" to allow for a fuller recording of the agreement and to remove any possible
defects in the "Agreement to Sell and Purchase" by a formal redrafting of its terms and
conditions in order to complete the sale and purchase of land.

1.4

Once the parties have reached verbal agreement to sell and purchase, the purchaser
will sign the "Agreement to Sell and Purchase" and pay a 5 percent deposit850 to the
vendor, the vendor's agent or the vendor's solicitor. The agent will arrange for the
vendor to sign the "Agreement to Sell and Purchase" and give the deposit to the
vendor. The deposit is to be held by the vendor and be regarded as part of the
purchase price.

1.5

The "Agreement to Sell and Purchase" is to contain all necessary information, such as
identification of the parties, the price, identification of the land and the essence of the
transaction, including specified terms, conditions and stipulated time and date for the
contract and the settlement.

1.6

The "Agreement to Sell and Purchase" is to be used for all land and residential
property sales, supplemented by legislation, including provisions for remedies in
default. The purchaser may also institute proceedings for specific performance if the
vendor withdraws from the sale after signing the "Agreement to Sell and Purchase".851
Alternatively, the purchaser may treat the vendor's failure as a repudiation of the
"Agreement to Sell and Purchase" and sue for damages.

850

This thesis suggests that a 5 per cent deposit is a reasonable amount for a pre-estimate of damages. This 5 per cent of
deposit is also to be a part-payment of the purchase price.
851
Since the property involved is land, which is regarded in law as unique, an order for specific performance may be
available to compel the vendor to complete the "Agreement to Sell and Purchase".
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1.7

If the time (as stipulated in the "Agreement to Sell and Purchase") elapses without
completion, the vendor may sell the property to another purchaser and still retain the
deposit.

Recommendation 2 proposes minimisation of the vendor disclosure requirements

2.1

This recommendation proposes to reduce expenses and delays at the pre-contractual
stage. It also aims to simplify conveyancing laws and practices leading to savings for
both the vendor and the purchaser.

2.2

Current legislative requirements in Australian jurisdictions852 impose a duty on the
vendor to provide comprehensive disclosure to the purchaser. The thesis recommends
that the vendor should provide only general information needed by all people who are
interested in property rather than providing specific information which may be needed
only by a particular purchaser. The vendor should only be required to disclose to the
purchaser latent defects in the title to the land.853 Specific information is best obtained
by each purchaser personally.

2.3

The thesis contends that the vendor should provide only general information instead of
comprehensive disclosure for the following reasons:
(a)

In reality the vendor prefers not to spend time and money on disclosure before
having the proceeds of sale.

(b)

The preferences of individual purchasers are different, so purchasers should be
allowed to inspect and decide to accept properties independently instead of
relying on the reports from the vendor. For example, some purchasers will
double up on the cost by hiring their own professionals to provide a second
opinion.854 Finally, the purchaser incurs costs for inspections anyway.

852

For example, the Civil Law (Sale of Residential Property) Act 2003 (ACT).
D Skapinker, "The Impact of the Trade Practices Act on Land Transactions" (1996) 4 Australian Property Law Journal
107 at 110. Diane Skapinker wrote that the effect of this rule is that, in the absence of an express contractual provision to the
contrary, a vendor is not obliged to disclose to a purchaser matters which only affect the quality of land. Defects in quality
include such matters as land contamination, structural defects in improvement on the land which form part of the subject
matter of the sale, pest inspection or the use to which the land may be put.
854
Joynson, above n 66, 19.
853

179
(c)

At common law the vendor has only a limited duty of disclosure.855 For this
reason, neither party is obliged to look after the interests of the other or to
disclose to the other material facts concerning the property.

(d)

The vendor should not be under a duty to disclose physical defects. The
purchaser who desires the building to be of a particular standard should inspect
the property thoroughly before signing the contract to determine if the standard
is met, or obtain specific undertakings from the vendor.

2.4

The thesis proposes to amend the conveyancing legislation, for example the Civil Law
(Sale of Residential Property) Act 2003 (ACT) and similar legislation in other
jurisdictions, to minimise the vendor disclosure requirements. This recommendation
aims at reducing inconvenience and expense for vendors putting their properties for
sale on the market. It also aims at minimising unnecessary and unwanted costs for the
purchaser who may not need certain types of reports. More importantly, it will
provide purchasers with the flexibility to obtain certain types of reports in their
preferred way.

2.5

The legislative requirement for the vendor to attach statutory warranties with the
contract should be retained.

However, there is a need to modify the legislative

provision in order to attach statutory warranties to the "Agreement to Sell and
Purchase" instead of the contract.

Recommendation 3 proposes the abolition of the cooling-off period

3.1

The current legislative requirements in most Australian jurisdictions, with the
exception of Western Australia and Tasmania, provide that there be a cooling-off
period for every contract for the sale of residential property during which time the
purchaser may exercise the right to rescind the contract. The relevant legislation in
each of the Australian jurisdictions provides a cooling-off period of two856, three857 or

855

Abbey, above n 47, 128.
For instance, South Australia gives a purchaser a cooling-off period of two clear business days after the contract is made
and the disclosure statement served.
857
For instance, Victoria and the Northern Territory give a purchaser a cooling-off period of three clear business days from
the time that the purchaser signs the contract.
856
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five858 business days. The cooling-off period usually commences at the time the
contract is made and ends at 5:00pm two, three or five business days later.

3.2

However, there is no cooling-off period in certain situations859 outlined in the relevant
legislation in each of the Australian jurisdictions.860 Also, the cooling-off period may
be waived,861 shortened862 or extended863 by including a provision in the contract864 or
by a separate written or oral agreement.

3.3

This recommendation aims to simplify conveyancing law and practice in the areas
which could place vendors and solicitors under greater pressure. The thesis contends
that a cooling-off period can place vendors and solicitors under greater pressure in
circumstances in which a vendor is also purchasing a property. This is because during
the cooling-off period the vendor is uncertain whether or not the purchaser will buy
the property. The purchaser can terminate the contract for any reason or no reason
during the cooling-off period. It has been noted that there is no cooling off period in
Western Australia or Tasmania where the problem of gazumping is minimal or almost
unheard of.865

3.4

This recommendation also aims to provide greater certainty to both the vendor and the
purchaser who have genuine intentions in the sale and purchase and who intend to
proceed to completion of the contract.

If this recommendation is adopted the

purchaser may rescind from the "Agreement to Sell and Purchase" by giving written
notice to the vendor or to the vendor's solicitor or agent during the "Agreement to Sell
and Purchase", only if serious problems have been found without the purchaser's fault.

858

For instance, New South Wales, Queensland and the Australian Capital Territory give a purchaser a cooling-off period of
five days.
859
For example, there is no cooling-off period if the property is sold by public auction or tender. Likewise, there is no
cooling-off period if the purchaser is a corporation. See Civil Law (Sale of Residential Property) Act 2003 (ACT), s 12.
860
For example, see Civil Law (Sale of Residential Property) Act 2003 (ACT), s 12 and Conveyancing Act 1919 (NSW), 66T.
861
For example, see Conveyancing (Sale of Residential Property) Act 2003 (ACT), s 13.
862
For example, see Conveyancing Act 1919 (NSW), s 66S (5). Section 66S (5) provides "The cooling-off period may be
shortened by a provision in the contract, or by a separate written or oral agreement of the parties, but the provision or
agreement does not take effect unless and until the purchaser gives to the vendor (or the vendor’s solicitor or agent) a
certificate that complies with section 66W".
863
For example, see Conveyancing Act 1919 (NSW), s 66S (4). Section 66S (4) provides "The cooling-off period may be
extended by a provision in the contract, or by the vendor in writing before the end of the cooling off period".
864
See Conveyancing Act 1919 (NSW), s 66X. Section 66X provides "A statement in the form prescribed by the regulations,
relating to the cooling off period, is required to be included in every contract for the sale of residential property".
865
See Chapter 1, pp 12-14.
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The purchaser will not forfeit to the vendor and can have the deposit refunded,
according to the specified condition in the "Agreement to Sell and Purchase".

3.5

The thesis proposes that there is no need to retain the cooling-off period provisions in
the new law reform. The thesis therefore proposes that in the amendment to the
Conveyancing or Land Sales Acts it be prescribed that there is no cooling-off period in
the sale of residential property. The thesis contends that the cooling-off period creates
uncertainty for vendors and complicates the conveyancing process.

Recommendation 4 proposes provision for a reasonable deposit to the vendor at the precontractual stage

4.1

In Australia, there are two types of deposits: the pre-contract deposit and the deposit at
exchange of contracts.

4.2

A pre-contract deposit is generally a small sum of money paid by an intending
purchaser to a prospective vendor or an authorised agent at the pre-contractual stage.
However, payment of a pre-contract deposit does not usually oblige the vendor to sell
the land to the purchaser until contracts are formally entered into. The pre-contract
deposit creates no enforceable right against the vendor or the purchaser. The precontract deposit does not bind the purchaser nor does it preclude the vendor from
selling the land or the property to another purchaser. The vendor is perhaps under a
moral obligation to sell the land to the purchaser but is under no legal obligation to do
so. The vendor can still be free to sell the land to another.

4.3

A deposit at an exchange of contracts is traditionally paid on an exchange of contracts
as a part-payment of the purchase price and a guarantee that the purchaser will
complete the transaction. If the purchaser defaults on the contract, the vendor will
generally be entitled to the whole deposit even though the vendor has suffered no loss.

4.4

The thesis proposes recommendations for law reform by applying the doctrine of quid
pro quo at the pre-contractual stage in regard to the deposits at the pre-contractual
stage in order to provide fairness and justice to both parties.
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4.5

The thesis proposes to make a deposit at the pre-contractual stage equate to the legal
nature of a deposit paid on entry into a binding contract and thus become part of the
purchase price on completion. The thesis submits that the purchaser should pay a
reasonable amount of deposit in order to give the vendor more certainty in the sale,
and in exchange, to give the purchaser more security in the purchase. The thesis
contends that the fear of forfeiture provides both parties with an incentive to perform
the contract.

4.6

The thesis proposes that upon entering into the "Agreement to Sell and Purchase", the
purchaser pay a reasonable deposit of 5 per cent of the purchase price866 to the
vendor's agent or solicitor with the deposit held by the vendor. The thesis contends
that the vendor should be able to access the deposit immediately after signing the
"Agreement to Sell and Purchase".

Recommendation 5 proposes provision for a reasonable forfeiture for breach of Agreement to
Sell and Purchase

5.1

This proposal aims to maintain a fair balance between the vendor and purchaser. Any
party unable to complete the "Agreement to Sell and Purchase" will forfeit the amount
of the deposit to the other.

5.2

After signing the "Agreement to Sell and Purchase", the purchaser and the vendor
have to complete the "Agreement to Sell and Purchase" within the stipulated time in
the "Agreement to Sell and Purchase". If the purchaser does breach the "Agreement to
Sell and Purchase", the purchaser will forfeit his or her deposit to the vendor. On the
other hand, if the vendor breaches the "Agreement to Sell and Purchase", the
purchaser will have his or her deposit returned and be paid an amount equivalent to
the deposit by the vendor.867 This aims to make the process fair for both parties. The
forfeiture will at least provide some compensation for wasted expenditure on

866

The requirement for a reasonable deposit of 5 per cent deposit will be stipulated in the "Agreement to Sell and Purchase".
The requirement for a reasonable forfeiture will be stipulated in the "Agreement to Sell and Purchase". See also, A T
Von Mehren and J R Gordley, The Civil Law System: An Introduction to the Comparative Study of Law, Boston, Little,
Brown and Company, 1977, 22. This recommendation may seem strange to the common law rule of the earnest. However
this rule was applied in the civil law system for the earnest that "for if earnest has been given (whether the agreement for
earnest was written or verbal), and either party refuses to complete the contract, then, if it is the purchaser he forfeits what he
has given, if it is the vendor he has to return what he has received and as much again".
867
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professional fees to a purchaser who has been let down. Besides, the vendor may risk
breaching the "Agreement to Sell and Purchase" and sell the land or the property to
another party if he or she can get substantially more than 5 per cent of the purchase
price of the property from a subsequent purchaser thus covering the forfeiture paid to
the purchaser and still obtain a profit.

5.3

A party should be able to rescind from the "Agreement to Sell and Purchase" if the
other party defaults. The purchaser should be able to rescind from the "Agreement to
Sell and Purchase" if serious defects are found before exchanges of contract or
settlement. In this circumstance, the deposit will be returned to the purchaser.

5.4

The purchaser should be able to rescind from the "Agreement to Sell and Purchase"
and have the deposit return to him or her without forfeiture if the parties entered into
the "Agreement to Sell and Purchase" conditionally and such conditions cannot be
fulfilled.

For example, if such conditions as "subject to finance" or "subject to

valuation" are specified in the "Agreement to Sell and Purchase" and these conditions
cannot be fulfilled. The purchaser may rescind from the "Agreement to Sell and
Purchase" and, in this circumstance, the deposit will be returned to the purchaser.

Recommendation 6 proposes provision of an interest in land capable of supporting a caveat
to the purchaser under the Agreement to Sell and Purchase

6.1

The Torrens system scheme of registration permits and recognises the existence of
interests in land, other than registered interests. One of the main schemes evidencing
such recognition is the provision for the lodgement of a caveat to protect claims to an
interest in land. This recognition is the foundation of the scheme of caveats which
enables such rights to be temporarily protected in anticipation of legal proceedings to
indicate the claimed rights.

6.2

A caveat is an instrument which can be lodged with the land office to stop the
registration of other documents. A purchaser buying land or property under the
"Agreement to Sell and Purchase" may wish to protect that interest and to prevent the
practice of gazumping by lodging a caveat because the transfer from the vendor to the
purchaser may not be registered for some time. A caveat may delay registration and
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thus provide time for the caveator to obtain a specific performance or an injunction
from the court.

6.3

A caveat cannot be maintained unless it is based upon a claim of a legal or equitable
estate or interest in land. This is known as a caveatable interest. One of the areas of
complexity and difficulty is the issue of whether a purchaser pursuant to certain
agreements has a caveatable interest.

6.4

The thesis proposes to amend the Conveyancing Acts868 to provide an interest in land
capable of supporting a caveat to the purchaser under the "Agreement to Sell and
Purchase". The "Agreement to Sell and Purchase" when signed by both parties is in
itself legally binding.869

The thesis proposes that the "Agreement to Sell and

Purchase" allow the purchaser to lodge a caveat. The thesis also proposes that the
"Agreement to Sell and Purchase" may be used as documentary evidence to support a
caveat to protect claims to an interest in land.

6.5

After the vendor and purchaser have signed the "Agreement to Sell and Purchase", the
purchaser can apply for a caveat within a period of time at the land titles office. The
"Agreement to Sell and Purchase" which has an expiry date, stipulated in the
"Agreement to Sell and Purchase", could be lodged at the land titles office to give
notice of their interest and to protect it from the practice of gazumping and other
dealings within a stipulated time. Any other dealing with the title of land cannot be
registered during the period of the caveat.

6.6

A copy of the "Agreement to Sell and Purchase" should be treated as if it were a
caveat and should lapse on the expiry date. The procedure covering the lapsing of a
caveat is set out in section 74J of the Real Property Act 1900 (NSW) and its
counterpart legislation in other jurisdictions.870

868

For example, Transfer of Land Act 1958 (Vic), Land Title Act 1994 (Qld), Real Property Act 1886 (SA), Transfer of Land
Act 1893 (WA), Land Titles Act 1980 (Tas), Land Title Act 2000 (NT) and Land Titles Act 1925 (ACT).
869
The "Agreement to Sell and Purchase" is similar to the "Contract Notes" in Victoria.
870
Transfer of Land Act 1958 (Vic), Land Title Act 1994 (Qld), Real Property Act 1886 (SA), Transfer of Land Act 1893
(WA), Land Titles Act 1980 (Tas), Land Title Act 2000 (NT) and Land Titles Act 1925 (ACT).
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Recommendation 7 proposes the implementation of electronic conveyancing to such an extent
that the parties would be bound to the agreement entered into at the pre-contractual stage

7.1

Electronic conveyancing is conveyancing in an electronic form. Thus, the overall
conveyancing process is conducted electronically. The important components of
electronic conveyancing include: electronic lodgement; electronic register; electronic
title; electronic searches; electronic contracts; and electronic settlement.871

7.2

At this stage, electronic conveyancing in Australian jurisdictions cannot be made
compulsory.872 This thesis recommends that electronic conveyancing be implemented
to such an extent that the parties would be bound to the agreement entered into at the
pre-contractual stage. It is hoped that electronic conveyancing might help discourage
the problem of gazumping. At the pre-contractual stage, the purchaser makes an offer
that the vendor accepts. Their respective conveyancers are then instructed and there
will be a requirement to notify the Land Registry of a potential transaction so that the
electronic conveyancing chain can be established. Once the Land Registry record the
electronic agreements, authorised by the digital signatures of both parties, and the
deposit is paid by an Electronic Funds Transfer (EFT) system, both parties should be
bound by the agreement at the pre-contractual stage.

7.3

The thesis hopes that electronic conveyancing will gradually be adopted in all
Australian jurisdictions.

The thesis posits that the concept and the practice of

electronic conveyancing, however, should be totally portable between jurisdictions. If
electronic conveyancing is to become mandatory, primary co-operative legislation will
have to be enacted.

7.4

The thesis, however, has concerns regarding the issue of formality in electronic
contracts for the sale of land. While relevant Electronic Transactions Acts873 in each
Australian State and Territory have achieved their initial purpose of facilitating other
electronic transactions, the Acts may not provide sufficient certainty or integrity for

871

See more discussion on electronic conveyancing, pp 158-159.
See more discussion on electronic conveyancing, pp 158-159.
873
Electronic Transactions Act 2001 (ACT), Electronic Transactions Act 1999 (Cth), Electronic Transactions Act 2000
(NSW), Electronic Transactions (Northern Territory) Act 2000 (NT), Electronic Transaction (Queensland) Act 2001 (Qld),
Electronic Transactions Act 2000 (SA), Electronic Transactions Act 2000 (Tas), Electronic Transactions (Victoria) Act 2000
(Vic), Electronic Transactions Act 2003 (WA).
872
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land transactions subject to the Statute of Frauds.874 The Statute of Frauds provides
for a contract for the sale or other disposition of land or some memorandum or note of
the contract to be "in writing".875 One of the issues, for example, is that the use of the
phrase "in writing" will present difficulties for electronic contracts if it is determinded
that "in writing" requires not only words but also a physical presence. Thus, further
attention needs to be given to the requirements of "writing" and "signature" in the
context of land transactions, either through amending the existing legislation or
passing new legislation.876

7.5

The thesis also suggests that the pitfalls of electronic conveyancing should be
seriously studied in respect of the potential abuse and misuse of digital signatures by
unauthorised third parties. Other possible difficulties, including security and computer
virus problems should also be taken into consideration.

In conclusion, recommendations for law reform and their objectives may be summarised as
follows:

1.

Reduce the incidence of gazumping and provide compensation for its occurrence

It is the contention of the thesis that as soon as the "Agreement to Sell and Purchase" is signed
by both parties, the opportunity for gazumping to occur is eliminated or at least minimised.877
However, if gazumping does occur then the purchaser will have the ability to lodge a caveat
to halt the vendor's action or any dealing.878 The purchaser will have his or her deposit
returned and will be paid an amount equivalent to the deposit from the vendor.879 If the
forfeited money does not provide adequate damages, the purchaser can claim further
compensation for reasonable losses.

874

S Christensen, "Moving the Statute of Frauds to the Digital Age" (2003) 77 Australian Law Journal 416 at 419.
See Formalities of written contracts for the sale of land, pp 24-27.
876
See S Christensen, above n 874, 419.
877
See Recommendation 1, pp 176-178.
878
See Recommendation 6, pp 183-184.
879
See Recommendation 5, pp 182-183.
875
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2.

Simplify conveyancing laws and practices

The thesis contends that conveyancing laws and practices should be sufficiently simple to be
totally comprehensible to the layperson. The vendor and purchaser should be able to sell and
purchase the property without encountering any complicating issues or difficulties. For
instance, the vendor should not be forced to face a lot of burdens and pay extra upfront costs
when putting his or her property on the market. On the other hand, the purchaser should be
free to choose to investigate or check the property in his or her preferred way.

3.

Provide standardisation at the pre-contractual stage

The thesis proposes the use of standard legal binding documents at the pre-contractual stage.
The "Agreement to Sell and Purchase" form should be readily available to both parties to sign
immediately without the need of solicitor's costs at the pre-contractual stage. The signed
"Agreement to Sell and Purchase" will protect both parties' interests.

4.

Provide certainty

The thesis proposes to provide certainty for both the vendor and the purchaser at the precontractual stage. The thesis proposes to abolish the cooling-off period, in order to provide
certainty to the vendor.880 A reasonable deposit can also provide the vendor with more
certainty in the sale.881

5.

Provide security

The thesis proposes to provide security for both the vendor and the purchaser at the precontractual stage. The thesis proposes to provide for a reasonable forfeiture for breach of the
"Agreement to Sell and Purchase".882

Thus, after signing the "Agreement to Sell and

Purchase" both parties can claim damages from the party that breaches the "Agreement to Sell
and Purchase".

880

See Recommendation 3, pp 179-181.
See Recommendation 4, pp 181-182.
882
See Recommendation 5, pp 182-183.
881
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6.

Reduce inconvenience and expense

The thesis proposes that legislative provisions concerning vendor disclosure requirements
should be minimised in order to reduce inconvenience and expense to both parties.883 The
aim is to keep conveyancing costs to a minimum at the pre-contractual stage. On the one
hand, the vendor should be able to sell the property without too much upfront expense. On
the other hand, the purchaser should be allowed to inspect a property in his or her preferred
way and should not be forced to pay for unnecessary or unwanted reports or surveys. The
purchaser may want to proceed with these inspection independently. In such circumstances,
the purchaser may employ knowledgeable friends to minimise cost. In other circumstances,
the purchaser may not wish to have any inspection or report at all, if, for instance, he or she
wants to demolish an existing house in order to rebuild.

7.

Speed up the whole conveyancing process

The proposal to implement electronic conveyancing will certainly provide quicker and
cheaper transactions.884 The thesis proposes to implement electronic conveyancing to such an
extent that the parties would be bound to the agreement at an early stage.885 The thesis
contends that this will enable both the vendor and the purchaser to proceed, without
hesitation, with other necessary tasks required to complete the sale and purchase. This, in
effect, will automatically speed up the whole conveyancing process.

More importantly, the thesis considers that legislative reform would not seek to:
•

jeopardise the rule of law;886

•

impose impossible demands, but rather reasonable suggestions;

•

be retroactive; it would not take effect from a date before it was approved;

883

See Recommendation 2, pp 178-179.
See Electronic conveyancing, pp 158-159.
885
See Recommendation 7, pp 185-186.
886
Rule of law is defined in Butterworths Australian Legal Dictionary (1997) as "the principle that every person and
organisation, including the government, is subject to the same laws. According to Albert Venn Dicey, the rule of law
embodied three notions: rule under regular law or rules as opposed to the arbitrary wishes of people; the equal accountability
of all, including government officials, before the law; and the rights and freedoms of the citizen being protected by the
common law rather than by a constitutional bill of rights. John Finnis further elaborated on the principle of the rule of law
with eight criteria: prospective rules; rules which are not open to a number of interpretations; promulgated rules; clear rules;
rules which are coherent with one another; rules which are sufficiently stable to allow people to be guided by their knowledge
of the content of the rules; the making of decrees applicable to relatively limited situations being guided by rules having the
above qualities; and the people with authority to make, administer and apply the rules being accountable and actually
administering the law consistently and in accordance with its tenor".
884
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•

be promulgated in a manner that is unclear; or

•

limit the power of vendors in finding the highest price for their properties.

It is considered that the above recommendations achieve these aims in an attempt to minimise
the undesirable practice of gazumping where the current law is inadequate.
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