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ABSTRACT
This thesis represents a scholarly journey towards an understanding of
corporate governance. Unlike the vast majority of writings on governance, this
work attempts to take a step back, and to consider why and how we should
study corporate governance. These critical questions have been largely
ignored during the frenzy of governance research in the past few decades.
The thesis argues that corporate governance theory and practice reflects a

'

Tower of Academic Babel reality as writers from diverse backgrounds use
different approaches, invent terminology and proclaim a new 'theory'. The
thesis analyses the extent of this conceptual confusion about corporate
governance and why this arises. It also considers some possible reasons for
the increasing disillusionment with the legal, ethical, cultural, institutional,
regulatory and other contexts of corporate governance.

The corporate governance literature indicates that much uncertainty has
arisen over the nature of corporate governance. Both, denotative and
connotative meanings of corporate governance have been ambiguous, often
because of poorly defined concepts. This ambiguity is compounded by
confusion over methodological concepts such as "paradigm", "system",
"model" and "theory", the key constructs employed by many legal, and other,
writers. Moreover, much of the literature on corporate governance is founded

'

"Tower of Babel" is employed here as a metaphor, based on a Biblical story. According to the Book
of Genesis 1 1 :1-9 the name "Babel" was derived from Hebrew word balbel, meaning "confusion."
Holy Bible. The New King James Version (1982). Thomas Nelson Publishers: Nashville

on ethnocentric concepts that are often "chauvinistic in the extremew.*This
confusion has been intensified by the added complexity of unique
phenomenology, demonstrated by numerous writers with "scholarship and
advocacy that is culturally and economically insensitive"
This thesis argues that the search for corporate efficiency and effectiveness
is often misguided, both because of biased performance criteria and a lack of
a clear conceptual domain. Consequently, the corporate governance
discourse fails meaningfully to address the enigma of what is the range of
corporate governance influence on corporate activities? The ove rarching

argument made in this thesis is that our understanding of corporate
governance requires a clarification of methodological approach and a
comparative perspective.
By recasting corporate governance research within consistent models,
theories and applications this thesis lays the foundation for future research by
which we may investigate the causal relationships that determine corporate
efficiency, effectiveness and the optimum structures for good corporate
governance.

Branson DM (2000). "Teaching corporate governance: The significance of 'soft law' and
international institutions". Georgia Law Review 34: 669.
This is also referred to, in pejorative terms as "parochialism" and "myopia". This provincial and
narrow outlook is exposed, for example, by Professor Douglas M Branson who noted that "Seldom in
lifetime will one see scholarship and advocacy that is as culturally and economically insensitive, and
condescending, as is the "global" convergence advocacy scholarship that the elites in United States
academy have been throwing over the transom". See Branson DM (2004). "The very uncertain
prospect of "global" convergence in corporate governance" at p: 85.
<http://papers.ssm.com/sol3/cf~dev/AbsByAuth.cfm~?per~id=
183309>
The writer notes that Professor Branson's observation holds also true for many scholars and
practitioners from most cultures.
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"The journey begins right here, in the middle
of the road, right beneath your feet. This is the
place. There is no other place, there is no
other time."'

1.1

MOTIVATION
The focus of this thesis is upon the challenge of what we may call the logic or the

rationale of legal and related theorizing about corporate governance. There seems to be no book
or thesis in existence that seriously questions or defends the theoretico-methodological traditions
and assumptions underpinning corporate governance research. Hence, unlike the vast majority of
publications this work attempts to take a step back, and ask why and how we should research
corporate governance. These are critical questions, which often have been overlooked during the
frenzy of governance research in the past decades or so. This thesis examines and evaluates
corporate governance by taking a multidisciplinary approach in a comparative context.
In doing so, I am indebted to scholarship in psychology, methodology and logic.
Therefore, this enquiry in the legal field is enriched and it thus investigates a whole range of
related issue^;^ which are, by way of introduction, addressed throughout this dissertation but
signaled in this and the following

section^.^

David Whyte (1994). The Heart Aroused. Currency. Doubleday: New York.
Philosophical aspects of the nature of science and scientific reasoning have not been covered. There are many texts
on these issues. See, for example: Chalmers AF (1978). What Is This Thing Called Science? Open University Press
(OUP): Oxford UK; Dunbar R (1995). The Trouble with Science. Faber & Faber: London; Giere RN (1979).
Understanding Scientific Reasoning. Holt Rienehart & Winston: New York; Cohen MR and Nagel E (934).An

This thesis has taken the verifier approach to critically re-examine corporate governance
research and practice. The reported literature is stalled by uncontested conventions and dubious
assumptions that have led to misunderstandings and

error^.^

For this reason, this thesis, among

other approaches, focuses on classic shortcomings in human reasoning, which tend to be constant
across legal and corporate governance d i ~ c i ~ l i n e s . ~

In order to establish the key assumptions and concepts inherent in the area of corporate
governance, and then critically re-examine them for possible errors, it is necessary to refer to and
utilise a significant number of different literatures and disciplines.
"Practical problems in the real world do not split themselves up along disciplinary
boundaries, and neither should we in seeking to deal with them".6
Many aspects, dimension, features of "corporate governance" on which discussion
focuses, take into account power,7 wealth creation and distribution, rights, interest, and many
other ones, which could all possibly be subsumed under one or other of "form" and "functionv.*
To begin with, there is a widespread presumption in the literature on the subject that corporate
l l ~ that 'one thing that is clear about the concept
governance cannot be defined. ~ c ~ o n v istates
of corporate governance is that there is no set definition as to what it means'. Commentators

Introduction to Logic and Scientific Method. Harcourt Brace: New York; Wolpert L (1992). The Unnatural Nature of
Science. Faber & Faber: London UK.
Prowse S (1994). Corporate Governance in an lnternational Perspective: A survey of corporate control mechanisms
among large firms in the United States, the United Kingdom, Japan and Germany. BIS Economic Papers. July 1994,
41. Bank for lnternational Settlements: Basel, Switzerland; Dunlop IT (1999). Governance and Some Related Issues:
An lnternational Perspective. Address by lan T. Dunlop, CEO, AICD, to the IPAAIANAOIASCPA Seminar on
Corporate Governance in Canberra. See: htt~://www.com~anvdirectors.com.au
Freeman JB (2005). Acceptable Premises. An Epistemic Approach to An Informal Logic Problem. Cambridge
University Press: Cambridge UK, New York USA.
See, for example: Chapter 6 Fallacies. In: Barker SF (2003). The Elements of Logic. Sixth edition. McGraw-Hill: New
York; at p: 154-180.
Mingers J and Gill T (1997). Preface. In: Mingers J and Gill T (eds) (1997). Multimethodology. The Theory and
Practice of Combining Management Science Methodologies.John Wiley & Sons: New York; at p: xvi.
7
See, for example: Barnett M and Duvall R (ed) (2005). Power in Global Governance. Cambridge University Press.
Cambridge UK NY; Prechel H (2000). Big Business and the State: Historical Transitions and Corporate
Transformation, 1880s-1990s.State University of New York: Albany NY; at p: 7.
In context of corporate structure legitimacy, judges and scholars have also considered an apparent tension between
'Form' and 'Substance'. See, for example: Schwarcz SL (2004). Collapsing Corporate Structures: Resolving Tension
Between Form and Structure. The Business Lawyer 60(1): 109-145; at p: 109.
McConvill James (2004). An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterworths Australia, at p: 1

often speak of corporate governance as an indefinable term, something - like love and happiness
- which we essentially know what it is, but for which words do not provide an accurate picture.

Although they seem to recognise "wide scatter" of what corporate governance means, however,
they do not seem to recognize the need for an in-depth analysis of structural elements and
functional relations involved in such definitions.

'O

So, some reflective writers ask the right

question but are somehow unable to address it properly. For example:
"What do we mean when we use the term, "corporate governance?'l have
seen a number of definitions over the years since that term emerged into
prominence in the United States during the 1980s. In its broadest sense it is
used to define structure, relationships, control mechanisms, and objectives of
the corporate enterprise"."

However, neither the above statement nor the article from which it is quoted offers any definition
of this thing called "corporate governance.
And also:
'What is corporate governance all about? The term corporate governance is
not a term of art. The Cadbury Committee defined it as ''the system by which
companies are directed and controlled. In essence, it is about improving a
company's relationships with shareholders and stakeholders. It involves the
law, business practice and business culture".12

Her Honour seems misguided by belief that corporate governance is about "improving
company's relationships with shareholders and stakeholders". Fundamentally, the corporate
governance is about wealth creation and distribution. This aspect of corporate governance is
subsequently incorporated into the proposition about it by the Cadbury's Committee.

It is important to recognize that problems in corporate governance research and practice in many
cases represent nothing more than confusion in the use of language. Corporate governance is
about power'3 and academic subject is, in essence, the study of power seeking to know who has
it, how it is used and on what basis it is exercised.I4 The notion of power is a form of domination

McConvill James (2004). An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterworths Australia, at p: 1
Veasey EN (2004). The Judiciary's Contribution to the Reform of Corporate Governance. Journal of Corporate Law
Studies 4(2): 225-241; at p: 228-229.
l2 Arden (The RT Hon Lady Justice Arden DBE) (2003). The UK Corporate Governance After Enron. Journal of
Corporate Law Studies 3(2): 269-282.
13
Scholars tend to underestimate the significance of power dimensions in corporate governance. See: Barnett M and
F)ouvall R (ed) (2005). Power in Global Governance. Cambridge University Press. Cambridge UK NY.
Bamett M and Duvall R (ed) (2005). Power in Global Governance. Cambridge University Press. Cambridge UK NY.
'O

11

or control enforcing obedience and ~ o m ~ l i a n c eThis
. ' ~ highlights the distinction between power
and authority, where legitimacy is at issue.I6 Epistemic validity is of fundamental importance
here to disempower an epistemic chaos which has been created and generated in the governance
scholarship and practice.
"Creating epistemic chaos has thus become a common instrumental means of control
and power politics. Epistemic chaos, however, is not sustainable as a form of
governance, because authority is not possible without a shared social reality and
standards of validity". "
There is a need to investigate the possible role of epistemic chaos in the corporate governance
issues that may have permitted empowerment of individuals, organizations and systems to
contribute not only to wealth creation and distribution but also to corporate collapses with their
consequences affecting individuals, families, communities, societies and even nations. This
important issue, however, is not examined in this thesis and requires a separate, serious treatment
to give it proper attention and justice. Nevertheless, corporation is at the focus here, as well.

'The corporation is a crucial social actor in the rationalization process because it is an
organizational entity that provides a basis of political and economic power. l...]
Corporations, however, do not always have the power to overcome crises and
contradictions in the economy".'*
"So corporations have immense financial and thus political power 19. Nation states
claim political sovereignty, but are regulated somewhat by systems of U N or regional
law. But global corporations operate largely at whim".20
15

Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): l(1): 93-113. See also: Fraser LH (1988).
Top-down vs bottom-up control influenced by productivity in a North Derbyshire, UK, Dale. Oikos 81: 99-108.
"The focus of this thesis is on the methodology of corporate governance research. Hence, the issues of power per
se or other aspects, dimensions and features of corporate governance are not examined in detail here, unless they
raise questions of logic or rationale in academic or pragmatic discourse.
l7
Adler E and Bernsteir- S (2005j. Knowledge in Power. The Eeistel:.c Constr~ctiocof Globai Gove~nmce".Chapter
13 (at p: 294-318j In. Bam?tl M and Duvall R (ed) (2005!. Porver:~?C;!obai Governacce. Carnoridge University Press.
Cambridge UK NY: at a: 303.
l8
Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformation, 1880s-1990s.
State University of New York: Albany NY; at p: 7.
l9
The statement "So corporations have immense financial and thus political power" is intellectually sloppy because it
jumps to a conclusion: "thus corporations have political power" on basis of one premise only: "corporations have
immense financial power". A correct deductive argument in order to be valid in logic, must have at least two
assumptions.
20 Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Australian Journal of
Corporate Law18(1): 1-47; at p: 17. Barnett M and Dwal R (2005). Power in G : o M Govcrnance. Chapter 1 (at p: 1 32). In: Barnett M and Duva'l R (eds) (2005). Power 11: Global Govermnce. Cambridge Unlvels~tyPress: CamSl~dge
UK. New York USA.

Such concerns are particularly apparent in deep and recurrent disagreements about
distribution of wealth created by corporate entities. Such distributions affect the rights, interests
and obligations of stakeholders and society. Fierce legal, moral and social controversies2' have
surrounded the meaning and application of the wealth creation and distribution of wealth by

corporation^.^^

Much of the writing about corporate governance has been marred in the quicksand of
confused concepts and built upon underlying shaky epistemological foundations. This conceptual
confusion is often discounted as mere "semantics" rather than addressed in a thoughtful
manner.23 This neglect entrenched untested conventions and dubious assumptions leading to
circular or poorly elucidated definitions contributing to misunderstandings and errors. Corporate
governance research therefore involves defining, and then continually redefining, ideas and
objectives as new insights or results are obtained. There is a need to debate the meaning and
terms researchers use, the significance or interpretation of results obtained and what should be
done next. Research of corporate governance requires well structured and systematized approach.
For this very reason, there is a need for clarity notions of 'concept', 'paradigm' 'model' and
'theory' to promote research and discourse of increased cognitive value. These methodological
structures are fundamental for our discussion and in order to make sense of these many forms
and their relationship and their significance.

1.2.3 MULTIDISCIPLINARY
APPROACH

A founding principle of the field of corporate governance is that it is multidisciplinary.
The field combines work in other disciplines. Hence, the need, rightly appreciated in the

Wells C (2003).Book Review: Clough J and Mulhern C (2002). The Prosecution of Corporations. Oxford University
Press: Melbourne. In: Adelaide Law Review 14(1):109-112.
22 Haines F (2005). Book Review: Glasbeek H (2002). Wealth by Stealth: Corporate Crime, Corporate Law and the
Perversion of Democracy. Federal Publications Inc: Toronto Canada. In: The Flinders Journal of Law Reform
8(1):133-137.
23
Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New
York.
2'

discussion, to draw on material from law, logic, economics, management, organizational studies,
philosophy and psychology. Whose views are we to believe? Can we accept the lawyer's or a
rational economist's accounts? How can we choose between two seemingly plausible arguments
of the same phenomenon? The ability to do research, and therefore provide evidence to
corroborate a particular worldview, is clearly vital to the discipline of corporate governance. In
fact, it is submitted that critical reflection on methodology of research employed is one of the
hallmarks of the discipline, separating the academic study of law from journalism. From this
point of view it is somewhat unsatisfactory that whilst there are many accounts of the research
process in cognate disciplines such as law, logic, economics, psychology and organizational
behaviour, there are relatively few studies which take a multidisciplinary approach to provide an
in-depth research into corporate governance.24 This thesis takes up this challenge of
multidisciplinarity in the ~ c h o l a r s h i ~ . ~ '

1.2.4

NATURE
AND SIGNIFICANCE
OF THISINQUIRY
Corporate governance has emerged as one of the most im~ponantlaw and business topics

in recent decades. This thesis tackles long-standing problems where corporate governance
knowledge has been stifled.26Many of these problems arise because of widespread
epistemological confusion resulting in definitions of underlying corporate governance terms,
which are circular and often poorly elucidated. The thesis identifies the key assumptions and
concepts inherent in the corporate governance domain, critically re-examines them for possible
errorsand points the way towards a theoretically sound and workable notion of corporate
governance. By making clear the distinction between methodological terms and assumptions
upon which governance concepts, models and theories are based, the thesis makes a significant
contribution to a meaningful discourse on corporate governance.

Although there are many publications bearing a word "Comparative" or "multidisciplinar)/'in their titles, upon
reflective perusal, most of these publications have little, if anything, to do with comparative or multidisciplinary
research. This issue is addressed in some detail in this thesis later on.
25 Mingers J and Gill A (eds) (1997). Multimethodology. The Theory and Practice of Combining Management Science
Methodologies. John Wiley & Sons: New York.
28 Harding S (1991). Whose Science? Whose Knowledge?Cornell University Press: lthaca NY. See also: Mach E
(1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht Holland. See
also: Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New York.
24

HISTORICAL
BACKGROUND
In the course of history, corporate governance has been essential to any enterpri~e,~'
whether great or small, from the Trojan War, to the development of spaceships and interstellar
cruising, to the War on Terrorism at the turn of the twenty first century. Each of these
"enterprises" has to do with competent problem solving, crisis management or promoting policy
of progress in "our" c i ~ i l i z a t i o n .This
~ ~ "course of history"29 may best be expressed with the
metaphor of "journey", as an ongoing process more than a destination. The frequent use of
metaphor in the legal context is not surprising,30 for metaphor is used in all areas of verbal
communication as an epistemological d e ~ i c e , serving
~'
to conceptualize the world, define notions
of reality and construct subjectivity.32
"When all intersubjective agreement about reality is lost, claims lose their validity and
it is hard to find a source of authority that can rule about what is real and unreal. In
court, judges can determine what is legal or illegal, but their claims are based on some
basic understanding of social reality. When these basic understandings are threatened,
judges may be helpless. For example, think about the repeated and steadfast attempts at
Holocaust denial. Or look at the Temple Mount in Jerusalem in the context of the
Middle East conflict. Did the Jewish temple ever exist or not? This is not just a matter
of archeology, for every finding can be given a discursive twist and be turned into
historical reality or historical "r~bbish".~~
Unless terminological chaos with its muddled epistemological basis is clarified and
settled, it will be hardly possible to have a sensible or meaningful debate and empirical research
on corporate governance and related cognates. It is important to recognize that the establishment
of metaphorical associations both relies upon pre-established knowledge34and belief systems to
establish meaning and extends these meaning systems in other

direction^.^'

P (1997). L'art du manager De Babylone B I'lnternet. ~ditionsdlOrganisation: Paris.
Carlopio J, Andrewartha G and Anstrong H (1997). Developing Management Skills. Longman: Melbourne; See
also: Donaldson T and Preston LE (1995). 'The stakeholder theory of the corporation: Concepts, evidence, and
implications". Academy of Management Review 20(1): 65-91.
Georg Frederick Hegel, for example, asserted teleological course of history, arguing that it follows a specific path,
one predestined by the purposeful movement of Spirit through time.
30
Laudan L (1981). The Clock Metaphor and Hypotheses; the Impact of Descartes on English Methodological
Thought, 1650-1670. In Laudan L (1981). Science and Hypothesis. D. Reidel: Dordrecht, Holland; at p: 27-58.
31 Dean J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483.
32 Lakoff G and Johnson M (1981). Metaphors We Live By. University of Chicago Press: Chicago Illinois.
Adler E anc Bernstelr S (2005). Knowledge in Power: l k e Eoisterrc Constructior of Globai Gove~mnce".Chapter
13 (at p: 294-318). In: Barrlett M and Duvall R ( e d ) (2005). P o r ~ : : : Globai
!
Govcn~ancc.Carnorldyc Univcrsily Press.
Cambridge UK NY: at 2: 303.
Lewis D (2000). Elusive Knowledge. Chapter 39; at: p: 503-516. In: Sosa E and Kim J with the assistance of
McGrath M (ed) (2000). Epistemology. An Anthology. Blackwell Publishers Ltd: USA UK. See also: Laudan L (1981).
" Morin

"

"

"We need clearer maps on to how to get there. There may be different maps depending
upon where you start; eg, common law system, civil law, developing economy; one
size does not fit all. Corporate governance has to be seen in context because many
things must converge, not just governance, for a corporation to be successf~l".'~
This thesis adopts a multidisciplinary approach to corporate governance in a comparative
context, drawing from the areas of law, psychology, logic, economics and organizational
beha~ior.~'Different studies can be synthesized or aggregated. From this point of view, it is a
good thing to mix apples and oranges when we are trying to generalize about

Doubts about the nature of corporate governance emerged in the literature on the subject;

and have been expressed in terms of the question: Does corporate governance matter?
Paradoxically, there has also been an increasing expression of dependence upon good corporate

governance.39 What are the possible reasons for an increasing disillusionment with legal,
cultural, institutional, regulatory and other contexts of corporate governance? The effectiveness
of various forms of research depends upon the ability to deliver valid and reliable knowledge that
may be of abstract or pragmatic use.40
At the end of the twentieth century, and in a spirit of inquiry imbued with self-confidence
and great enthusiasm, some academic literature and mass media in Australia promoted the view

that "we" have corporate governance, which is the besr in the world! This view was also

The Clock Metaphor and Hypotheses; the Impact of Descartes on English Methodological Thought, 1650-1670. In
Laudan L (1981). Science and Hypothesis. D. Reidel: Dordrecht, Holland; at p: 27-58.
Galilei G (1962). Dialogue Concerning the Two Chief World Systems. Translated by Drake S (1962). University of
California Press: Berkley. See also: lnhaber H and Alvo M (1978). World Science as an Input Output System.
Sociometrics. 1: 43-64. See also: Polanyi M (1958). Penonal Knowledge: Towards a Post-Critical Philosophy. Harper
and Row: New York.
Clark EE (2004). The Journey to Good Corporate Governance: From Concept to Model to Theory to Application.
Notes. School of Law - University of Canberra. July 2004.
37 The author has qualifications and work experience in psychology and law.
38110ne
might, for example, generalize that fruits are the results of pollinated ova, about where fruit seeds are located,
how the edible parts attract creatures who will distribute the seeds, and so on". See: Hunt M (1997). How Science
Takes Stock. The Story of Meta-Analysis. Russell Sage Foundation: New York; at p: 61-62.
39 "Good corporate governance is ultimately aimed at achieving ethical governance". Tomasic R (2000). Current
Developments and Notes: Good Corporate Governance: The InternationalChallenge. Australian Journal of Corporate
Law 12(2): 142-163. However, a fallacy of equivocation can be avoided if concepts of "good" and "ethical" are
differentiated and not identified with each other.
40 A great number of scholars in a school of thought sometimes referred as "pure science" or "na'ive inductivism" refer
to delivery of usable knowledge only in terms of causes. See: Tweney RD, Doherty ME and Mynatt CR (eds) (1981).
On Scientific Thinking. Columbia University Press: New York. See also: Polanyi M (1958). Personal Knowledge:
Towards a Post-Critical Philosophy. Harper and Row: New York.

(causally4') linking corporate governance with corporate performance,42 also claimed as the best
in the world! However, several recent corporate failures and collapses in Australia and elsewhere

have forced academics and practitioners to re-examine the relationship between the corporation
and corporate governance. During this (re-examination) process, researchers and writers seem to
have overlooked the exploration path where primary concern is focused on the logic of inquiry.
This concern deals with methodological concepts and literature review procedures. It also seems
that some corporate governance research has contributed to the creation and promotion of
erroneous, hardly usable knowledge due to an apparent lack of a sound understanding or
application of methodological concepts and principles.43-

1.2.5

CONFUSION
OF MANAGEMENT
WITH GOVERNANCE
Concepts of "management" and "governance" are poorly distinguished and often used

synonymously,

44

demonstrating poor thinking, most typically along the lines of the fallacy of

equivocation. Although the difference between corporate governance and management has been
recognized by and a few academics, practitioners, and some court ~ - u l i n ~ s , ~has
% tnot been noted
by the dominant trend in scholarship in the area; perhaps under spell of Shakespeare, Berle and
Means (considered below) and other charismatic intellectuals.
"In fact it [governance] is an old world (Shakespeare used it) and its meaning has
evolved over time from: 'a method of management' in the 171h century (Osborne
1999:38)% to encompassing roles and responsibilities of private boards of directors to
now, put it simply, dealing with all forms of organisational relationships (Edwards

41

A causal connection is one that can never be completely justified without resort to ontological assumptions but at
best, it can be subjected to indirect empirical tests. See: Holland WP (1986). Statistics and Causal Inference. (With
discussion.) Journal of the American Statistical Association. 81: 945-970.
42
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. See also:
Cumming DJ (2003). The Structure, Governance and Performance of UK Venture Capital Trusts. Journal of Corporate
Law Studies 3(2): 401-427.
43 Most studies reported in legal literature seem to make use of "nai've" science. Researchers observe and categorize
concepts in an effort to discover regularities in their world and then reach conclusions on the basis of what their
discoveries lead them to believe is most likely to happen. See, for example: Mach E (1976). Knowledge and Error.
Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht, Holland. See also: Polanyi M (1958).
Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New York.
44
http://www.themanagementfactor.com/kuniverse/kmailersuniverse/smkmailers/SFM ; and also: Wikipedia, the
Free Encyclopedia: htt~://en.wiki~edia.ora/wiki/corporateaovernance ; and also: "corporate governance in the United
; and also: Noriko Kagawa, ''The Modern
States, htt~:Nwww.lens-librarv.com/infol~a~ers96irsfirst~a2.htm
Enterprise System and Corporate Governance in China's State-owned Enterprise Reform at:
htt~://www.awu.eduKlecons270/Noriko.htrn
This issue is addressed shortly in this section.
46
Osborne D (1999). Governance, Partnership and Development. In: Corkery J (ed) (1999). Governance: Concepts
and Applications (Gouvernance: Concepts et Applications). International Institute of Administrative Sciences (IIAS):
Brussels.

2000:5).~~
[...l. Until recently, the concept of 'corporate governance' was used to refer
to the more technical issues of how organisations set up and managed their governing
boards and related committee^".^^

Thus, for example, some academics, attempt correctly to attribute corporate governance
to the board of directors. However, they also seem to include management in the "corporate
governance structure". Note, for example the following observation:
"At the top of corporate governance structure is normally the board of directors elected
by shareholders. They approve strategies, guide plans, determine executives' pay, and
look after management succession. [...l Below the board is typically an executive
director or managing director handling day-to-day management, the secretary and
auditors".49
Figures 1-1 and 1-2 below represent this fundamental distinction of concern, between
directors responsible for corporate governance and management responsible for running the
busines~.~'
"Are the goals of business the same the world over? At least patterns of 'corporate
governance', the ownership and control of corporations differ vastly between countries.
[. ..] Differences in ways of dealing with power also affect corporate governance. [. ..]
Corporate governance is also related to corporate financial goals".5'
In the graphical representation, a circle for the Board of Directors indicates equal power

of all directors; but a triangle indicates hierarchical power attributed to management in a
structured arrangements.s2
The idea of management as a hierarchy is well entrenched in both business practice and
academic literature. Managers are responsible for running the enterprise or business. A chief
executive or CEO holds an overall responsibility, heading an organizational pyramid with variety

of managerial levels, delegating authority for management tasks or functions downwards and
47

Edwards M (2000). Governance: Meaning and Issues. Public and Private Sector Governance: Exploring the
Boundaries Conference. April, Canberra Bulletin of Public Administration, June.
48
Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public
Administration 61(2): 51-61 at p: 51-52.
49 Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Australian Journal of
Corporate Law 18(1): 1-47; at p: 5.
50
Hofstede G (2005). Business Goals and Corporate Governance; at p: 58-67. In: Rowley C and Warner M (2005).
Globalization and Competitiveness: Big Business in Asia. Routledge Taylor & Francis Group: London and New York.
Hofstede G (2005). Business Goals and Corporate Governance; at p: 58-67. In: Rowley C and Warner M (2005).
Globalization and Competitiveness: Big Business in Asia. Routledge Taylor & Francis Group: London and New York;
at p: 58-59. See also: Birchall J (2002). The Implications for Corporate Governance of the Proposed Mutual
Ownership of Water Utilities and Public Transport. Journal of Corporate Law Studies 2(1): 155-181.
52 Australian Government Corporations and Markets Advisory Committee (May 2005). Corporate Duties Below Board
Level. Discussion Paper. Sydney NSW. On-Line copies of this report are available at: www.camac.aov.au See also:
McConvill J (2005). Removal of Directors of Public Companies Takes Centre Stage in Australia. An Exploration of the
Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin University) l(1): 191-244.

demanding or enforcing accountability upwards. Historically, for many years the dominant focus
in business was on management, management schools and MBA, management consultants and
management gurus. However, with time it has been recognized that it is more important to
consider the way companies are governed than the way they are managed.
This recognition has been prompted by the fact that governance should ensure successful
management of the enterprise. The distinction between management and governance is only a
part of the story, figuratively speaking. It is of significance to recognize complexity of interaction
between the Board of Directors and the Management or "Board of Management" as the case may
be. One dimension of this complexity has been subject to complex litigation and academic
analysis.53

Figure 1 - 1

Graphical representation of Management

53
See, for example: Comerford A and Law L (1998). Directors' Duty of Care and the Extent of "Reasonable" Reliance
and Delegation. Company and Securities Law Journal 16(2): 103-1 19.

Figure 1-2

Graphical representation of the Board of Directors

THE BOARD

I

By contrast to the Management, the Board of Directors is not a hierarchy and hardly ever
appears in the company's charts. Every director has equal responsibility and similar powers,
duties and obligations.54The directors are appointed to the Board by shareholder^.^^ The board's
main task is to direct their company.56This task includes formulation of strategy, translating it
into policy to guide management action and assure methods for subsequent controls in place.57

Small circles in the large circle represent outside, non-executive directors and the three
small triangles at the top of the large triangle represent executive directors. Other small triangles
represent other managers. In this one-tier Board, common membership, top level executive
managers are also members of the Board of Directors.

54 Consequently, corporations law does not recognize a boss of the board to whom blame could be attributed by other board
member or members. The board of directors is said to be responsible for the governance of their companies, leaving to managers
the business of running the enterprise.
The shareholders also appoint auditors.
Carson E (2000). The Development of Board Sub-Committees. Company and Securities Law Journal 18(6); 415428; Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 110-142.
"See also: Feyerbend PK (1975). Against Method. NLB: London.

Figure 1-3

Graphical representation of distinction between Management and Governance in the one-tier,
Anglo-Saxon Board

THE BOARD

MANAGEMENT

Figure 1-4

Graphical representation of distinction between Management and Governance in the two-tier board
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The Supervisory Board appoints and removes executives from the ~ o a r d l ~ o m m i t t e e . ~ ~
The Executive Board has to present its proposals and plans to the Supervisory Board for
comment and approval and subsequently for reviews and assessment of managerial
performance.59 In Germany, for example, the CO-determination principles requires a close
relationship between capital and workforce in large organizations. Hence, the Supervisory Board
has equal numbers of representatives of shareholders and employees.60Common membership of
supervisory and executive board is not permitted.

In fairness, however, some scholars, practitioners and judges are independent and clear
thinkers who clearly recognize the difference between these disputed concepts of concern. For
example:
"Corporate governance is nor about "effective business management" or the efficient
functioning of financial markets - but management is central to governance. Corporate
governance is, as it has been from the inception of the corporate form, about the control
and direction of a company by those authorised to govern. This is true regardless of the
type or form of company being considered".6'
Another example is tat of Rogers CJ who stated:
"The directors rely on management to manage the cor~oration.The board does not
expect to be informed of the details of how the corporation is managed. They would
expect to be informed of anything untoward or anything appropriate for consideration
by the board. [...l. A director is justified in trusting officers of the corporation to
perform all duties that, having regard to the exigencies of business, the intelligent
devolution of labour and the articles of association, may properly be left to such
officers. [...l A director is entitled to rely without verification on the judgment,
information and advice of the officers so entrusted. A director is also entitled to rely on
management to go carefully through relevant financial and other information of the
corporation and draw to the board's attention any matters requiring the board's
consideration. The business of a corporation could not go if directors could not trust
those who are put into a position of trust for the express purpose of attending to details
of management (American Law Institute, "Principles of Corporate Governance,
Analysis and Recommendations", pp 175,176). Reliance would only be unreasonable
where the director was aware of the circumstances of such a character, so plain, so
manifest and so simple of appreciation that no person, with any degree of prudence,

Saenger 1 (2005). Conflicts of lnterest of Supervisory Board Members in a German Stock Corporation and the
Demand for their Independence. The Corporate Governance Law Review (Deakin University) l(1): 147-189. See also:
Carson E (2000). The Development of Board Sub-Committees. Company and Securities Law Journal 18(6); 41 5-428.
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
Saenger 1 (2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the
Demand for their Independence. The Corporate Governance Law Review (Deakin University) l(1): 147-189.
'l Shailer GEP (2004). An Introduction to Corporate Governance in Australia. Pearson Education Australia: Canberra;
at p: 2.

acting on his behalf, would have relied on the particular judgment information and
advice of the officers (Re City Equitable Fire Insurance CO at 4 2 8 ) ~ . ~ ~
Summing up, it is of fundamental importance, therefore, to distinguish "governance"
from "manageme~~t".~~
Management is a system of control responsible for running the
e n t e r p r i ~ e .It~ ~is hierarchical in nature, delegating authority downwards and demanding
accountability upwards. Governance, however, is a system of power with strategic and related
responsibilities vested in the Board of ~ i r e c t o r s . ~The
'
Board is not hierarchical and the
corporations' law does not recognise a "boss" of the Board, attributing equal responsibility to
each director. Thus, corporate decision making is in the province of directors but operational
decisions making devolves to managers and other individuals below the level of the Board of
Directors.

LEGACY
OF BERLEAND MEANS
It is worth noting the contribution of Berle and M e a d 6 to that governance debate who
warned of the concentration of economic power67 brought on by the rise of the large

corporation^.^^

They were concerned especially about corporations because of their power and

their impact (on individuals, society and environment).
"Berle and Means thus wrote of a small group, sitting at the head of enormous
organizations, with power to build, and destroy, communities, to generate great
productivity and wealth, but also to control the distribution of that wealth, without

A WA v Daniels (1992) 7 ACSR 759; per Rogers CJ at 874.
Clark EE & Ziolkowski RS (2005). What is This Thing Called 'Corporate Governance'? a working paper on files of
the authors.
Fraser LH (1988). Top-down vs bottom-up control influenced by productivity in a North Derbyshire, UK, Dale. Oikos
81 : 99-108. See: lnhaber H and Alvo M (1978). World Science as an Input Output System. Sociometrics. 1: 43-64.
65
Carson E (2000). The Development of Board Sub-Committees. Company and Securities Law Journal 18(6); 415428;
Berle Adolf A and Means Gardiner C (1932). The Modern Corporation and Private ProperTy. New York: Harcourt &
World. The concern about the cause of "all ills", attributed to separation of ownership from control in the Anglo-Saxon
literature, is a form of cognitive delusion. In corporations where there is little if any of such separation (e.g., where
family owns and controls their corporation), similar "ills" thrive at their best.
Barnett M and Duvall R (ed) (2005). Power in Global Governance. Cambridge University Press. Cambridge UK NY.
Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformation, l88Os-I99Os.
State University of New York: Albany NY.
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regard for those who elected them (the stockholders) or those who depend on them (the
larger

Note, that most governance researchers have largely ignored by subsequent interpreters
who simply failed to take on board the question of 'power to generate and distribute wealth' in
context of governance. However, the recent corporate collapses have brought into focus the
corporate power and its impact on individuals, communities and societies both on national and
international scale. The corporate collapses have also disclosed corporations "pathological
pursuit of profit and power.70
"Like a psychopath, the corporation is motivated solely by self-interest and is
unresponsive to the concerns, pains, or suffering of others unless it can further its selfinterest through them. The key [. ..] is that corporate self-interest is its legal imperative.
All corporate actions must be performed with a view to making a profit for
shareholders. This is imperative embodied in the laws that create corporate personality.
By the same token, the laws that create corporate personality can limit pathological
corporate activity and create a new, socially responsible imperativev."

Since the 1WOs, corporate collapses have included:
No.

Counby

Corporations

1

Australia

Ansett
HIH
Lateral Trading
Water Wheel Holdings

2

Belgium

Sabena

3

Canada

None1 Networks
Phoenix Research & Trading
Teleglobe
YBM Magnex

4

France

Viviendi

5

Germany

Babcock Borsig
Herlitz

Kirk Gruppe
Phillip Holzmann

6

Italy

Parmalat

Mizruchi Mark S (2004). Berle and Means Revisited: The Governance and Power of Large US. Corporations.
Theory and Society 33: 579-617, at p: 581.
70 Bakan J (2004). The Corporation: The Pathological Pursuit of Profit and Power. Penguin Canada: Toronto. See also
by Anand A and Penley (2005). A book review of Bakan J (2004). The Corporation: The Pathological Pursuit of Profit
and Power. Penguin Canada: Toronto. In: Queen's Law Journal (Queen's University) 30(2): 938-952.
71 Anand A and Penley (2005). A book review of Bakan J (2004). The Corporation: The Pathological Pursuit of Profit
and Power. Penguin Canada: Toronto. In: Queen's Law Journal(Queen's University) 30(2): 938-952; at p: 938.

Lateral Trading
Resona Bank
Water Wheel Holdings (Australia)
Griffin Trading
ITV Digital

MarconiKiEC
PollyPeck International
Powerhouse
Universal Bulk Handling
Enron
ImClone
Polaroid
Tyco
World.Com
Qwest

Corporate collapses such as Enron and World Com in the US and HIH and 0ne.Tel in
Australia have greatly increased our awareness of the importance of good corporate
governance.72
The legislative response in the US has been to pass the Sarbanes Oxley legislation, while
in Australia we have seen the passage of the Corporate Law Economic Reform Program
(CLERP) 9 by the federal government. There has also been greater oversight of corporate
activity by such bodies as Australian Security and Investment Commission (ASIC),13Australian
Prudential Regulation Authority (APRA),74 and the Australian Competition and Consumer
Commission (ACCC).15
On a theoretical level, it is also important to recognize the applicability of F o ~ c a u l in
t~~
corporate governance studies because his concepts have clear applicability to organisations. In

72

Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European
Transitory Economies? The Corporate Governance Law Review (Deakin University) l(1): 21-91. See also: Hopt KJ
(2003). Modern Company and Capital Market Problems: Improving European Corporate Governance After Enron.
Journal of Corporate Law3(2): 221-268. See also: Arden (The RT Hon Lady Justice Arden DBE) (2003). The UK
Corporate Governance After Enron. Journal of Corporate Law Studies 3(2): 269-282. At p: 269 Her Honour proposes
that: "Good corporate governance matters for several reasons: it improves standards in business, it encourages
foreign investment and in macro-economicterms it leads to improved performance by companies".
73 http://WWW.a~i~.g~~.au/asic/asic.nsf
74 h f t ~ : / / ~ ~ ~ . a D l a . Q
See
~ ~also:
. a u /Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor
Protection in the Primary Share Market in Bangladesh: Putting Cart Before the Horse? The Corporate Governance
Law Review (Deakin University): l(1): 115-146.
75
http://www.accc.gov.au/
76
See for example: Michael Foucault at: www.theory,org.uk Foucault's conception of power has provoked a very large
literature indeed. It could be considered by reference to Nietsche's will to power in terms of somewhat blunt, repetitive
instrument for explaining governance phenomena.

his "Governmentability" lecture, he (i.e., Foucault) asks, "What it means to govern a ship?"77By
analogy, it may be asked, "What is means to govern a corporation?"78 Hence, it has become a
necessary move to embrace the analysis of governance in terms of power.79 Faucault provided
novel modes of thinking about power and "governability" ranging from international
organizations to corporation^.^^ He promoted power analysis in a bottom-up, rather than topdown, approach.
"He contrasts this notion (of power) with what he calls the juridico-discursive theory of
power, which places the law and state at the centre of analysis and as the origin of the
commands and interdictions that constitute power. Faucault's approach to power does
not, however, preclude identification of different kinds or, better, strategies and
programs of power"."
The same argument can be proposed, not only from the perspective of information
systems studies, but also from studies involving corporate governance, ITC governance, public
governance,82environmental governance and the standards movement. Hence the need to engage
in a penetrating discourse which seeks to critique, develop and utilize post-structuralist ideass3in
a context of sound methodology in order not to sink in the shifting sands that underlie the current
standards of governance.

The diffusion of Corporate Governance and confusion of related methodological concepts
are deeply entrenched in the research literature. With governance having theoretical and research
underpinnings that are thin and often conflicting, CEO's and leaders in government and industry

n Foucault M (1991). Governmentality. In: Burchell, Graham, Gordon, Colin, & Miller (eds) (1991). The Foucault
Effect. University of Chicago Press: Chicago; at p: 93.
78
Holyoak KJ and Thagard P (1995). Mental Leaps: Analogy in Creative Thought. Cambridge, MA. MIT Press.
79
Barnett M and Duvall R (ed) (2005). Power in Global Governance. Cambridge University Press. Cambridge UK NY;
Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformation, 1880s-1990s.
State University of New York: Albany NY.
For summaries of the relevant lectures, see Foucault, Michael (1997). The Essential Works, 1954-1984,vol. l:
Ethics, Subjectivity, and Truth. New York Press: New York; at p: 67-80.
Dean M and Henman P (2004). Governing Society Today: Editors' Introduction. Alternatives 29(5): 483-495, at p:
&85-486.
Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public
Administration 61(2): 51-61.
Derrida, Jacques 1978, Ecriture et la Difference. English title: Writing & Difference; translated, with an introduction
and additional notes by Alan Bassm Chicago: Chicago University Press: Chicago.
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should be careful lest standards and the guidelines for practice that flow from them are imbued
with a confidence that is ~ n j u s t i f i e d . ~ ~
The concepts are not presented in a clear or meaningful form. Consider the fundamental
methodological concepts in the discourse on "corporate governance". Unfortunately, in writing
about governance, many writers have used concepts like "model," "theory" and "paradigm" to
mean the same thing, or nearly the same thing and so are used by them as synonyms. However,
this conceptual confusion, often discounted as "semantics," requires clarification if a workable
and disciplined definition and approach to governance is to emerge.
A legal scholar of corporate governance is engaged not only with the substance of
corporate and related areas of law but also with the logic of any proposition in law and with the
logic of justification of any proposed concept, its definition. Moreover, the scholar is also
concerned with the scientific testability of such propositions. Testability, however, is a necessary
but not a sufficient condition of tenability. Methodological problems arise in law with some
practical point of poignancy when discussing matters of terminology which are of fundamental
importance in the development of legal rules, principles and enforcement structures. For that, we
must use certain concepts of distinction because legislative and common law tools are then
fashioned on them. They are, in fact, employed so crucially that an understanding of them should
be a precondition to making very much sense of them, before ethical and legal rules can
meaningfully be developed to bind actors in corporate governance and related contexts.
A review of the literature reveals no clear statement on what is this thing called

"corporate governance?" Most scholars or practitioners either failgs to define corporate
governance or offer pseudo-definitions of this concept.86Their position is no different from that
of Alchemists who sought the "Philosopher's stonewg7but almost had no idea what they were
searching for. However, after reading the statements below the writer has realized that the
concept of corporate governance is a tantalizing, rather than a fulfilling one.
"By a theory of governance, I mean a conceptually coherent paradigm with both
managerial and public policy respectability. My own model, known as Policy

Skeel DA, Jr (2002). Virtual Privatization: Governance Reforms for Government-Owned Firms. Journal of Corporate
Law Studies 2(1): 82-108.
85
McConvill James (2004). An Introduction to CLERP 9. LexisNexis Buttetworths Australia: Chatswood NSW.
Examples are provided in the thesis.
See "Philosopher's Stone" at htt~://www.auackarass.com/stone.html See also Rowling JK (2000). Harry Potter and
the Philosopher's Stone. (Book 1 ) .

Governance, is arguabl the world's only existing theory of governance applicable to
all governing boards". *g,
"This emerging corporate governance paradigm replaces the traditional corporate
governance problem of small, dispersed investors attempting to control entrenched
managers by model of multilateral negotiations and influence seeking. This model in
practice typically integrates a number of checks and ba~ances".~~
These and a plethora of similar statements in the literature; and more colorful ones, from
corporate legal practitioners90 and researchers and academics9' have made the writer aware that
could
~
corporate governance discourse is situated in the modem Tower of Academic ~ a b e 1It. ~
also be proposed that corporate governance scholars have created a postmodern "tower of

bable". This confusion is of two kinds. In the first order of it, management is confused with
governance; and in the second order, fundamental methodological concepts, such as paradigm,
frame of reference, system, model, theory, and many others, have also been confused. This lack
of substantive and methodological lucidity is widely spread in the Corporate Governance
literature and appears to have been responsible for the lack of "a structured theoretical debatevg3
on corporate governance.

Carver J (2000). Toward Coherent Governance. School Administrator; at
htt~://www.findarticles.com/cf O/mOJSD/3 57~7336280/pl/article.ihtml?term=saccessed on 25 February 2004.
"Paradigm", "Model" and Y h e o v are methodological concepts that require correct usage. Using these concepts as
synonyms introduces the risk of serious logical errors into analysis of problems considered. John Carver is one of the
most published but confused thinker on corporate governance worldwide. He is not only confusing governance with
management but also model with theory, just to name a small set of his statements. For a bibliography of his work
Eease refer to http://www.carvergovernance.com/bib-John.htm
Berglof E and Ernst- Ludwig von Thadden (04/09/2004 - preliminary draft). The changing corporate governance
paradigm: Implications for transition and developing countries; at:
http://~.worldbank.org/research/abcde/washingtonll/pdfs/berglof.pdf at p: 6.
Most writers seem unconcerned with what "corporate governance" really means and any definition will do fine with
them. "Discussing corporate governance is like talking about art", pronounced to me one of the famous corporate
governance persona dressed in robes and claiming an international status. Serious looking corporate governance
books address definitional issues in the most disappointing manner. For example, McConvill James (2004). An
Introduction to CLERP 9. LexisNexis Butterworths Australia: Chatswood NSW; at p: 1 states that One thing that is
clear about the concept of corporate governance is that there is no set definition as to what it means. Commentators
often speak of corporate governance as an indefinable term, something - like love and happiness - which we
essentially know what it is, but for which words do not provide an accurate picture.
Although they seem to recognise ''wide scatter" of what corporate governance means, however, they do not seem to
recognize the need for an in-depth analysis of structural elements and functional relations involved in such definitions.
For example, McConvill James (2004). An Introduction to CLERP 9. LexisNexis Butterworths Australia: Chatswood
NSW; at p: 1.
Tower of Babel" is employed here as a metaphor, based on a Biblical story. According to the Book of Genesis
11:l-9 the name "Babel" was derived from Hebrew word balbel, meaning "confusion." Holy Bible. The New King
James Version (1982). Thomas Nelson Publishers: Nashville.
93 Grewlich KW (1999). Governance in "Cyberspace". Access and Public Interest in Global Communication. Kluwer
Law International: The Hague London Boston; at p: 7. See also: Boros E (2003). Corporate Governance in
Cyberspace: Who Stands to Gain What from the Virtual Meeting? Journal of Corporate Law Studies 3(1): 149-179.

"Economists have not been active participants in framing the agenda of Australian
debate on corporate governance. Indeed, what has been lacking in the debate thus far is
analysis of the state of corporate governance using the tools and concepts familiar to
students of economics. Financial economists, in particular, have a rich set of empirical
findings that allow us to judge the necessity for and likelihood of success of reform
options". 94
It is submitted that economists, and financial economists in particular, have not taken the
debate to analyse the state of corporate governance, primarily because there is no clear definition
of corporate governance concept or clearly stated corporate governance variables to provide
rational assumptions for rational analysis by those economists and others who are clear thinkers.
Both, denotative and connotative meanings of corporate governance have been ambiguous, often
because of poorly expressed or understood definitions of concepts.95 The denotation of these
terms has reflected ambiguity, but their connotation
"The principal-agent (or agency cost) framework

- to

be more precise

- has

been conflicting.

.. . adopted by financial economists to describe

features of the corporate governance system"96 is misleading because such framework may
describe the said "agency costs" but not "corporate governance". Moreover, to identify corporate
governance system with agency cost is to commit a fallacy of equivocation. Hence, it is
misleading to argue that "Academic research on corporate governance I...] and Financial
economics now has a strong sub-field in empirical corporate governance measures [. .
However, many writers living in the Tower of Academic of Babe1 are mesmerized by
charismatic tenets, like the above quoted from Carver and many others. This is so
notwithstanding the fact that such language proliferates the confusion over the nature of
"corporate governance".98
Consequently, the corporate governance research is sterile and stultifying to the progress
of scholarly inquiry into corporate governance. As corollary, the current research seems to

Fleming G (2003). Corporate Governance in Australia. Agenda. A Journal of Policy Analysis and Reform 1O(3):
196-212; at p: 195.
The distinction between connotation and denotation is a subject of logic. This distinction has been used a tool in
constitutional interpretation by a court. See, for example, the Tasmanian Dam Case (1983), Street v Queensland Bar
Association (1989), Cheatle v The Queen (1993), MGinty V WA (1996). The High Court of Australia, however, has
misapplied it by not adopting developments of logic in this area of knowledge.
Fleming G (2003). Corporate Governance in Australia. Agenda. A Journal of Policy Analysis and Reform lO(3):
196-212; at p: 196.
Fleming G (2003). Corporate Governance in Australia. Agenda. A Journal of Policy Analysis and Reform lO(3):
196-212; at p: 197.
98
As an example, consider "The Carver model of corporate governance in community based organizations". Menchin M (2002).
The Carver Model of Corporate Governance in Community Based Organisations. Working Paper No. 33/02 September 2002.
Faculty of Commerce, Charles Stun University: Wagga Wagga. NSW
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contribute to the creation and promotion of erroneous, hardly usable knowledge due to an
apparent lack of a sound understanding or application of methodological concepts and principles
in scholarly inquiries99. The trouble created by lack of clear definitions and confusion of
methodological concepts should be obvious to researchers and practitioners in corporate
governance, but somehow it is not.loO If one researcher defines (stipulates) "corporate
governance" to be nothing more or less than "the system by which companies are directed and
c ~ n t r o l l e d " , ~and
~ ' some other researcher defines (stipulates) "corporate governance" to be
nothing more or less than the relationship between shareholders and their companies'02 and the
way in which shareholders act to encourage best practice, then there is no theoretical basis for
comparing or contrasting their respective

result^.'^' There is no possibility to even contemplate

an overarching theory of corporate governance, a single property of which each of these
definitions, abc and xyz, are independent measures. There is also no sober way to argue that one
theory of corporate governance is superior to any other theory of corporate governance.
Similarly, there is no way to predict, on the basis of vague and inconsistent definitions, what it is
reasonable to assume about the other theory.Io4In short, the outcome of adopting a view that any
definition of "corporate governance" will do or that the definition is not needed at all, is to
promote uncertainty, confusion, and consequently destroying the opportunity to generalize in
research of corporate governance.
Summing up, definitions, if used correctly, can be very helpful; but if used poorly or
unwarily can lead to gross confusions. However, the matters become much more complex when
statements labeled, as definitions are not definitions at all but used as such and often used
incorrectly, as well, promoting sterile debates and useless publications.

Most studies reported in legal literature seem to make use of "naive" science. Researchers observe and categorize
concepts in an effort to discover regularities in their world and then reach conclusions on the basis of what their
discoveries lead them to believe is most likely to happen. See, for example: Mach E (1976). Knowledge and Error.
Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht, Holland.
100
The reasons for this state of affairs would require a se arate study, perhaps by scholars in psychology and logic.
'01 Bosch H (1993). Corporate Practices and Conduct. 2" ed Business Council of Australia: Melbourne; Carson E
(2000). Rhe Development of Board Sub-Committees. Company and Securities Law Journal 18(6): 415-428.
02
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 110-142.
lo3 Kim HJ (2002). Toward the "Best Practice" Model in a Globalizing Market: Recent Developments in Korean
Corporate Governance. Journal of Corporate Law Studies 2(2): 345-366.
104
See section 29 (Avoiding Ambiguity; Definitions), Chapter 6: Fallacies. In: Barker SF (2003). The Elements of
Logic. 6" ed McGraw-Hill: New York NY at p: 172-177.
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1.2.7 PAROCHIALISM
UNDER GUISE OF "GLOBALIZATION"
Generations of academics and professionals in the common law paradigm'05 have been
conditioned to promote the view that corporations are simply private economic or accounting
units of capital accumulation for the benefit of investors.lo6 They have even adopted a set of
fictions to perpetuate this view, beginning with the personification'07 of corporation,lo8
shareholder as a corporate ownerIw and many others.Il0 Alternatively, those in the civil law
paradigm have been conditioned to view corporations as the engine of wealth creation for not
only shareholders but other stakeholders as well."' As a corollary, different measures of
corporate performance are used."2 In the market-based common law paradigm, corporate
performance is measured by individual corporate shareholder wealth whereas in the stakeholder
civil law paradigm, corporate performance is measured either in terms of the success of keiretsu

]l3

in Japan or in terms of national success in Germany or elsewhere in Europe.
It is also important to note that corporate governance effectiveness, as reported in the
literature, does not seem to be solely responsible for corporate performance.
"[...]'Does corporate governance effectiveness lead to superior corporate financial
performance?' The short answer, based on the research to date, unfortunately appears
to be that researchers have failed to determine with a high degree of definitiveness that

lo5 Taylor A (2000). Constitutional and corporations law: From Wakim to Hughes - The current status of corporations
and securities regulation and enforcement. Law Society Journal 38(9) at
htto://www.lawsocnsw.asn.au/resources/lsi/archivt2000/50 2.html See also: Margolis H (1993). Paradigms and
Barriers. Chicago University Press: Chicago.
lo6 A book by Alfred Rappaport (1986). Creating Shareholder Value- The New Standard for Business Performance
has affirmed and popularized the market concepts of so called "shareholder value". Jensen M (1989). Eclipse of the
ublic corporation. Harvard Business Review. 67: 61-73.
Koessler M (1949). The Person in Imagination or Persona Ficta of the Corporation La Law Review 9: 439.
108
Soderquist LD (2000). Theory of the Firm: What a Corporation Is. The Journal of Corporation Law(The University
of Iowa College of Law) 25(2): 375-381. Corporation is not only a legal "person" but also a fictional instrument of
limiting liability where a (corporate) veil has more than an ornamental value. See, for example Zumbassen P (2004).
Innovation und Phadabhangigkeit- Das Recht der Unternehmensverfassungin der Wissengesellschaft. (Innovation
and Path-dependency - Enterprise Constitution in the Knowledge Society) - Habilitation Thesis Review by Gregor
Bachmann. German Law Journal5(7) at p: 900. Ioe A concept of "corporate personality" is also referred to as
"corporate capacity", which is deem to have legal capacity, including powers of a natural person: Northside
Developments Pty Ltd v Registrar General (1990) 170 CLR 146; 93 ALR 385; (Commonwealth of Australia)
Corporations Law ss 159(b), 161.
log On a sober analysis of corporate law, one is to question the truth that shareholders are included in the official,
corporate decision-making process thereby providing a veneer of constitutional legitimacy to managerial power. See:
Dallas Lynne L (1988). Two Models of Corporate Governance: Beyond Berle and Means. University of Michigan
Journal of Law Reform. 22 at 19; Bratton WW (1992). The Economic Structure of the Post-Contractual Corporation.
Northwestern University La W Review 87: 180 at p: 197.
1 l0
For example: 'White Knight", "Poison Pill", etc.
111
Kiel G and Nicholson G (2003). Boards That Work. A new Guide For Directors. The McGraw-Hill Companies, Inc:
Sydney New York; at p: 300-301; Rubach MJ and Sebora TC (1998). Comparative corporate governance:
Competitive implication of an emerging convergence. Journal of World Business 33(2): 6167-184.
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Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
'l3 "Keiretsu" means a "network. In Japan there are six dominant keiretsu.

such a link exists. Indeed, the results are mixed. The fact that the empirical evidence for
such a link is mixed, however, does not mean that a link exist^"."^
Moreover, research indicates "the corporate performance is not a function of corporate
govemance alone","' however, according to some empirical studies, "corporate governance does
affect firms' market va~ue"."~
The starting point of modem corporate law, with whatever textbook on corporate law or
corporate governance117one opens in English, is the highlight of Adolph Berle and Gardiner
Means on the problem of separation of ownership and contr01"~ The continental Europe and
Japan have different starting points of modem corporate law. If you open a textbook on corporate
law in German, for example, Berle and Means are given brief attention because other thinkers are
-

considered more central to the civil law notion of corporate governance. For example, Walter

~ a t h e n a u "highlights
~
are in focus with a different vision of a corporation and market order.I2O
Rathenau set the tone where the firm should create equal mid-level wealth for all classes; where
managers are not defined as agents of shareholders, but as trustees for public good, instead.I2l
"Rathenau, whose work was still familiar to Berle and Means, pursued the vision of a
market order with socialist elements, which should create "equal mid-level wealth for
all classes". Naturally, such a vision entailed a different view of the modern
114

Sellars W (2000). Does Empirical Knowledge Have a Foundation? Chapter 12; at p: 120-124. In: Sosa E and Kim J
with the assistance of McGrath M (ed) (2000). Epistemology. An Anthology. Blackwell Publishers Ltd: USA UK;
Leblanc R (March 2001). Getting inside the black box: Problems in corporate governance research. Corporate
Governance Program Schulich School of Business. York University: Canada (on file with the author). See also: Sakai
H and Asaoka H (February 2004). The Japanese corporate governance system and firm performance: toward
sustainable growth. Research Center for Policy and Economy. Mitsubishi Research Institute, Inc. (on file with the
author).
115
Adams ES (2003). Corporate govemance after Enron and global crossing: Comparative lessons from crossnational improvement. Indiana Law Journal78: 723. See also: Goergen M, McCahery and Renneboog L (2003).
Journal of Corporate Law Studies 3(2): 379-399.
l16
AD0 Institute (2004). Corporate governance practices and firm performance. Asian Development Bank lnstitute at:
chttp://www.adbi.ors/articles/448.Korean.Corporate.Governance/Corporate.Governance.~
1 l7
See, for example: Kiel G and Nicholson G (2003). Boards That Work. A new guide for directors. The McGraw-Hill
Companies, Inc: Sydney. The text states at p: 29, quote: The fundamental building blocks of corporate governance
are concerned with what has been labelled the 'Berle-Means hypothesis:
118
Berle A and Means G (1932). The Modern Corporation and Private Propefiy. The Macmillan Company: New York;
Daily CM and Dalton DR (1993). Board of directors leadership and structure: Control and performance implications.
Entrepreneurship: Theory and Practice. 17(3): 65-81; Fama EF and Jensen MC (1983). Separation of ownership and
control. Joumal of Law and Economics. 26: 301-325.
'l9 Walter Rathenau (1867-1922) was not an academic but an intellectual and an entrepreneur who served as
Germanvs Minister of Foreign Affairs after WWI. Der Begriff des Unternehmensansich wurde Anfangs des
Jahrhunderts von Rathenau gepragt; vgl. (XXX) Rathenau, Walter: Vom Aktienwessen - Eine geschaftliche
Betrahtung, Berlin 1917. Bachmann G (2004). Habilitation Thesis Review - Peer Zumbansen, Innovation und
Pfadabhlngigkeit - Untemehmenverfassungin der Wissengesellschaft(Innovation and Path-dependency - Enterprise
Constitution in the Knowledge Society) (Frankfurt am Main, 2004). German Law Journal. Review of Developments in
German, European and International Jurisprudence 5(7): 899-905.
lZ0 The writer searched, but in vain, catalogues of the libraries of leading Australian Universities and that of the
Australian National Library for works of Walter Rathenau.
l*' Rathenau W (1917). Vom Aktienwesen - Eine geschaftliche Betrahtung. Berlin.

corporation. Managers were not viewed as agents of shareholders, but rather a$trustees
for the public good. Hence, a central theme of the corporate governance debate in the
20th Century Germany was not how to tame managers, but how to integrate
stakeholder's interests into the organization of the enterprise. This view has come
under even more pressure since faced with the challenges of open and highly
competitive global markets ("globalisation"). Hence, the central question today is: Can
the old German vision of an integrated enterprise model survive or must it yield to a
purely capitalist, i.e., shareholder-centred system? It goes without saying that this
literally vital question can neither be answered by merely comparing statutes, textbooks
or precedents; it requires a broad horizon. Zumbassen's "Innovation and Path~ e ~ e n d e n cis~going
" ' ~ ~to open the way to that horizon".'23
Consequently, given diametrically different assumptions, derived from different
paradigms, the debate in the Anglo-American world of corporate governance has focused on how
to tame managers and in the continental Europe- Japan the debate has focused on how ro
integrate stakeholder's interests into the organization of the business.'24 Numerous, comparative

or quasi-comparative analysis have attempted to seek a common ground in these approaches. For
~ " ' ~ ' to open the way to a horizon of
example, recent "Innovation and ~ a t h - ~ e ~ e n d e n c promises
the "knowledge society" in an attempt to reconcile Rhennish and Anglo-American concepts of
capitalism in a context of the sociological model of "enterprise" rather than that of "corporation".
This distinction (i.e., between "enterprise" and "corporation") is founded upon a German
tradition which goes beyond considering business organization as a mere fictional instrument of
limiting l i a b i l i t ~ " . ' ~ ~
The cognitive or intellectual lack of clarity, as documented and discussed above, has been
further intensified in the literature by added complexity of unique phenomenology demonstrated

lP Zumbansen P (2004). lnnovation und Pfadabhangigkeit - Unternehmensverfassungin der Wissensgesselschaft
(Innovation and Path-dependency- Enterprise Constitution in the Knowledge Society). Habilitation Thesis at the
Johann Worlfgang Goethe University, Frankfurt am Main.
l n Bachmann G (2004). Habilitation Thesis Review - Peer Zumbansen, lnnovation und Pfadabhangigkeit Unternehmensverfassung in der Wissensgesselschaft (Innovation and Path-dependency- Enterprise Constitution in
the Knowledge Society). Habilitation Thesis at the Johann Worlfgang Goethe University, Frankfurt am Main. Review
of Developments in German, European and International Jurisprudence. German Law Journal. 5(7): 899-905.
124 See, for example: Roe MJ (2005). The Inevitable Instability of American Corporate Governance. The Corporate
Governance Law Review (Deakin University) l(1): 1- 19.
'21
Zumbansen P (2004). lnnovation und Pfadabhangigkeit - Unternehmensverfassungin der Wissensgesselschaft
(Innovation and Path-dependency - Enterprise Constitution in the Knowledge Society). Habilitation Thesis at the
Johann Worlfgang Goethe University, Frankfurt am Main.
126 Bachmann G (2004). Habilitation Thesis Review - Peer Zumbansen, lnnovation und Pfadabhangigkeit Unternehmensverfassung in der Wissensgesselschaft (Innovation and Path-dependency- Enterprise Constitution in
the Knowledge Society). Habilitation Thesis at the Johann Worlfgang Goethe University, Frankfurt am Main. Review
of Developments in German, European and International Jurisprudence. German Law Journal. 5(7): 899-905

by numerous writers with "scholarship and advocacy that is culturally and economically
insensitive

9,

.127

"The section on cultural insensitivity: lack of a culture fit for the global convergence
model of governance points out the relative insularity and cultural insensitivity of the
United States scholarship
The insensitivity of the above kind is widespread and characteristic of corporate
governance literature beyond the American scholarship. One of the ways to overcome
parochialism is to promote valid and reliable comparative research.129
"The roots of comparative research are 'as old as the science of law itself dating back
to Aristotle's study of 153 constitutions of Greek and other cities in his treatise,
~ o l i t i c s . "The
~ ~ interest in comparative law has waxed and waned, I...]".l3'
Modem comparative analysis could benefit from the quantity and quality of data, the
development of numerous research techniques and the many new interpretive models and
theories developed by psychologists and social scientists and available to lawyers involved in
comparative corporate governance discourse. It seems that most legal or corporate governance
scholars are not familiar with these methodological developments'32and hence their comparative
research attends not to be research at all, but a mere vague comparison according to loose criteria
of some kind, and according to each scholar's arbitrary choices.

I do not intend to be exhaustive in referring to modern works since these are too
numerous to cover in

Moreover, the literature on the methodological aspects of

comparative studies is very repetitive.
The current globalization trends have made international comparative governance
research en vogue'34 in tandem with ideas for a unification of all legal
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Such research

Branson DM (2004). The very uncertain prospect of 'global convergence in corporate governance; at:
chttp://papers.ssrn.com/soll3/papers.cfm? abstract_id=244742>
Branson DM (2004). The Very Uncertain Prospects of 'Global' Governance in Corporate Governance. From
Cornell International Law Journal (2001). In: Clarke T (ed) (2004). Theories of Coporate Governance. The
philosophical foundations of corporate governance. Routledge Taylor & Francis Group: London and New York: 259286; at p: 260.
See, for example: Ribstein LE (2003). lnternational Implications of Sarbanes-Oxley: Raising the Rent on US Law.
Journal of Corporate Law Studies 3(2): 299-327; at p: 301-305; at p: 311-314.
David R and Brierley J (1978). Major Legal Systems in the World Today, 2nd ed; at p: 1.
13' Clark E (1996). Comparative research in corporate law. Canberra Law Review3(1):62-79
13' Methods and Methodology in (International) Comparative Research is not taught in the Schools of Law in Australia.
So called "Priestl~12 subjects deal with "core law" only.
133
Comparative bibliographies are easily accessible in academic libraries.
134
French "en vogue" means "populal" or "in vogue".

unravels one's own parochialism or hidden cultural preconceptions and confronts these with
alternative concepts or lines of action. Many studies claiming to be of comparative status seem to
ignore a fundamental problem of how to establish conceptual equivalence across analyzed
texts'36 or cases and how to establish logical sufficiency and necessity.'37
In context of "logical sufficiency and necessity", the global convergence in corporate
governance is seriously questioned by some modem scholarship.'38The comparative research is
found to be parochial in most cases. This has been clearly pointed out by reflective scholars.
Thus, for example:
"Conveniently, the focal point will be United States style corporate governance.'39The
only question that remains is whether the convergence will be "formal", in the sense of
united States style laws, or "functional", in thesense of board structure and sense of
mission". 140
and further by the same scholar:
"Thus [...l the United States academic commentary constructs competing models and
then from among those models postulates a "global" convergence - in a world with
many different cultures, economic and legal systems and goals and aspirations and 6
billion persons! It seems chauvinistic in the extreme".I4'
Apart from a few exceptions, where equivalence of concepts or measures and crosscultural bias is taken into account by a researcher, most of the current comparative corporate
governance research is in name only. Hence, my objective in this thesis is also to evaluate some
of those "comparative studies", "cross-cultural analyses" and "cross-national analyses , r .142 I
13' For a research of the large body of literature on legal unification, see David R (1971). The lnternational Unification
of Private Law(Vol II, ch 5), International Encyclopedia of Comparative Law, cited after Clark E (1996). Comparative
research in corporate law. Canberra Law Review 3(1): 62-79
lm
DeRose K (2000). Solving the Skeptical Problem. Chapter 38; at p: 482-502. In: Sosa E and Kim J with the
~$sistanceof McGrath M (ed) (2000). Epistemology. An Anthology. Blackwell Publishers Ltd: USA UK.
These two translation principles can be formulated: Sufficient conditions become antecedents. Necessary
conditions become consequents. For a discussion of these concepts, see Roger Wertheimer (1968). Conditions.
Journal of Philosophy WV: 355-64.
See, for example Branson DM (2000). The very uncertain prospect of 'global' convergence in corporate
governance. University of Pittsburgh School of Law at <http://www.papers.ssrn.com/sol3/cf~dev/AbsByAuth.cfm?
per_id=183309>". Branson DM (2000). Teaching corporate governance: The significance of 'soft law' and
international institutions. Georgia Law Review 34: 669. See also MacNeil 1 (2002). Adaptation and Convergence in
Corporate Governance: The Case of Chinese Listed Companies. Journal of Corporate Law Studies 2(2): 289-344.
13'See, e.g., John C. Coffee, Jr., The Future As History: The Prospects for Global Convergence in Corporate
Governance and Its Implications, 93 NW.U.L. Rev. 641 (1999); cited after Branson DM (2000). Teaching corporate
overnance: The significance of 'soft law' and international institutions. Georgia Law Review 34: 669.
Branson DM (2000). Teaching corporate governance: The significance of 'soft law' and international institutions.
Georgia Law Review 34: 669.
14' Branson DM (2000). Teaching corporate governance: The significance of 'soft law' and international institutions.
Georgia Law Review 34: 669.
'42 Popper KR (1972). Objective Knodedge. An Evolutionary Approach. Oxford University Press: Oxford.

would like to discover what kinds of issues arise in generating knowledge about dissimilar social
units.143 It seems that researchers in corporate governance have contrived to address these
problems applying general descriptive words under the guise of analysis. Some of the comments
made by such scholars are naive in their extreme, for example:
"The upshot was that the Berle-Means corporations logically must be the winner of a
Darwinian struggle between different forms of corporate struct~re".'~~
And:
"Even if the Berle-Means corporation does constitute the evolutionary pinnacle, a
switch to Anglo-American capitalism will not necessarily occur in countries where a
different system currently revails. Convergence may instead occur only within limits
set by national contexts". 140
Comparative analysis involves comparing units that differ from one another in some
respects. Therefore, the methodological problems facing "comparativists" involve establishing
equivalent measures, or controlling for third variables. Hence, it is not intellectually "sober" to
"analyze" comparatively146in the spirit of a battleground about the logical winner of a Darwinian
struggle armed with Berle-Means "scripture", as cheffinsI4' does: in favour of so called "BerleMeans" corporations, as stated again:
"[ ...l the American version of the public corporation was the lo ical winner of a

Darwinian struggle between different forms of corporate structure". 14f
What about an "illogical winner" who may be in the luck or has superior predatory
powers to eliminate competition? This statement by Cheffins is simply unacceptable as an
academic argument. Comparative methodology is needed instead, where the logic of inquiry is
guiding a researcher. This would refer to the critical evaluation of investigative activity in
relation to normative standards of scholarly inquiry.'49 Some of this evaluation concerns issues of
143 Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland.
l" Cheffins BR and Berwin SJ (2001). Comparative corporate governance and the Australian experience: A research
a enda. Faculty of Law University of Cambridge; at <http://papers.ssrn.com/sol3/papers.cfm?abstract~id=268935~
l' Cheffins BR and Berwin SJ (2001). Comparative corporate governance and the Australian experience: A research
a enda. Faculty of Law University of Cambridge; at ~http:Npapers.ssrn.com/sol3/papers.cfm?abstract~id=268935~
l
' Cheffins BR (2002). Corporate Law and Ownership: A Darwinian Link? at: p: 4; at:
http://www.yale.edu/law/leo/papers/cheffins.pdf
147
SJ Berwin Professor of Corporate Law, Faculty of Law, University of Cambridge; Visiting Professor, Haward Law
School (Fall 2002) (http://www.yale.edu/lawneo/papers/cheffins.pdf)
14' Cheffins BR (2002). Corporate Law and Ownership: A Darwinian Link? at:
http://www.yale.eduilaw/leo/papers/cheffins.pdf
14' MacRoberts MH and MacRoberts BR (1986). Another Test of the Normative Theory of Citing. Journal of the
American Society for Information Science. 38: 305-306.

research design and research proposal. Such evaluation should also consider the conceptual
aspects of scholarly inquiry, because the adequacy of research is affected by the value-laden
assumptions made by a researcher, and also by an interaction he or she establishes between
conceptual presuppositions selected and empirical research operations employed. This requires
self-conscious methodology to examine critically a variety of issues in the comparative
Such inquiry concerns methodological issues that arise in classifying, describing, and measuring
empirical phenomena in evidently dissimilar social units. It is also of importance to align
ontology and methodology in comparative research.
"Ontology is ultimately crucial to methodology because the appropriateness of a
particular set of methods turns on assumptions about the nature of the causal relations
they are meant to discover. It makes little sense to apply methods designed to establish
the presence of functional relationship, for instance, if we confront a world in which
causal relationships are not functional but governed primarily by other kinds of causal
relationships. In short, the methodologies adopted by the field must be in synch with its
ontology if they are to have any ~alidity".'~'
Thus, in their arguments the majority of scholars seem to admit assumptions, often
untenable, which may lead to a sterile discourse of little cognitive value and which may be
infested with errors.'52 Furthermore, the academic studies promoting a global agendaIs3 in
reference to 'some governance challenges in its future' are blissfully unaware of other than their
parochial frame of reference, when stating, for example that "In simpler terms, corporate
governance is understood as a board of directors who represent shareho~ders".'~~

The corporate governance research is not only muddled by lack of clear distinction
between management and governance but also by confusion of methodological terms amongst
l* Nozick R (2000). Knowledge and Skepticism. Chapter 10; at p: 79-101. In: Sosa E and Kim J with the assistance
of McGrath M (ed) (2000). Epistemology. An Anthology. Blackwell Publishers Ltd: USA UK.
15' Hall PA (2000). Aligning ontology and methodology in comparative research. Paper for a Workshop on
Comparative Historical Analysis Harvard University, November 10-11, 2000. (on file with the author); also available
m
!;\ :
phallQfas.harvard.edu
Two type errors are common, known as false positives (i.e., Type I) and Type II. False positive is when a study (or
a test) incorrectly reports it has found what it is looking for. It consists of rejecting a null hypothesis that is true. The
symbol for a Type I error is alpha. Type II error consists of failing to reject an invalid null hypothesis and incorrectly
reports that it has not found what it is looking for. The symbol for type II error is beta. See: Klayman J and Ha Y-W
1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological Review. 94: 21 1-228.
Barnett M and Duva R (2005). Power In Global Cavet'nwce. Chap:er 1 (a: p: 1 - 3 2 ) In: Bamett id and Duvail R
eds) (2005). Powel. m Global Governance. Cambridge Unlvers~tyPress: Calr~br~uye
UK, Nc1.v York USA.
See, for example: Petrovic-Lazarevic S (2003). The Global Building and Construction industry: Some governance
challenges in its future". The Journal of Contemporary Issues in Business and Government. 9(2): 99-109; at p: 99
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most researchers, lack of definitions or poor definitions compounded by their parochialism, but
also by poor scholarship of researchers demonstrated by unrepresentative or biased literature

review^.'^'

Much of the supposed inconsistency in corporate governance literature seems to be

caused by traditional reviewing procedures, which are narrative in nature, and do not consider the
probabilistic nature of research

result^."^

It must also be noted that problems of methodological and literature review procedures are
compounded by subjective factors.Is7 Practitioners and researchers from a variety of backgrounds
are spread across a spectrum of views of what corporate governance means and the most
appropriate way of dealing with it. For example:
"Lawyers concentrate on regulation and legal compliance, economists hold the view
that governance is about shareholder value and rates of return on investment and
managers are interested in how directors of companies make decisions, the structures,
systems and processes of control that ensure the efficiency of the organizati~n".'~~
There is likelihood that many of these findings across studies are purely artifactual. l59 A
systematic reviewI6O of literature (i.e., existing studiesI6') should be undertaken rather than the
narrative one.I6*Most of the legal and other corporate governance scholars seem to be stuck with
the narrative habits in their literature reviews. However, the authors of these narrative literature
reviews construe their reviews as "analytic" even though they are highly and largely descriptive.

Hart C (2000). Doing a Literature Review. Releasing the Social Science Research Imagination. Sage Publications:
London Thousand Oaks New Delhi.
l" Cook TD, Cooper H, Cordray DS, Hartmann H, Hedges LV, Light RJ, Louis TA and Mosteller F (1992). MetaAnalysis for Explanation. A Casebook. Russell Sage Foundation: New York.
lS7 Issues of "impartiality" are of significance here to give "justice" to an impartial representation of the literature on the
subject of inquiry. See: Kahneman D (ed) (1982). Judgments under Uncertainty, Heuristics and Biases. Cambridge
University Press: Cambridge.
Armstrong A and Francis R (ed) (2004). Introduction to Corporate Governance. Handbook. Standards Australia
International: Sydney; at p: 2. See also: MacRoberts MH and MacRoberts BR (1987). Testing the Ortega Hypothesis:
Facts and Artifacts Scientometrics. 12: 293 - 295. See also: Solaiman SM (2005). Adoption of the Disclosure-Based
Regulation for Investor Protection in the Primary Share Market in Bangladesh: Putting Cart Before the Horse? The
Corporate Governance Law Review (Deakin University): l(1): 115-146.
lS9 See, for example: Wood R and Trotman KT (1987 -October). A Meta Analysis of Studies on Internal Control
Judgments. Working Paper 87-026. The University of New South Wales. Australian Graduate School of Management
122 pages); at p: 2.
The term "meta-analysis was first used by Gene V Glass in 1976. See: Glass GV (1976). Primary, secondary and
meta-analysis of research. Educational Researcher5:3-8. Meta-analyses that involve some form of averaging
estimates from various studies is known since Karl Pearson' S research. See: Pearson K (1904). Report on certain
enteric fever inoculations. British Medical Journal2:1243-146 Meta-analysis turns research synthesis an explicit
scholarly activity, where work of others is considered as researcher's raw data,
l''
"All studies combine evidence over units of analysis. In a meta-analysis, the units are published reports (or
studies)". See, for example: Cook TD, Cooper H, Cordray DS, Hartmann H, Hedges LV, Light RJ, Louis TA and
Mosteller F (1992). Meta-Analysis for Explanation. A Casebook. Russell Sage Foundation: New York; at p: 4.
le2 See, for example: Fiske DW (1983). The meta-analytic revolution in outcome research. Journal of Consulting and
Clinical Psychology 51 : 65-70.
lS5

Consequently, the literature on the subject of corporate governance evidences conflicts
between different studies, which are in turn accompanied by continued calls for further research.
Many of these studies involve narrative or qualitative literature reviews in which reports on
findings are based on the reviewer's judgment of the emergent pattern of results contained within
the studies reviewed. Such an approach represents questionable research quality in
methodological standards.
"There is no point in naively synthesizing many studies with the same bias across all
the studies with the same bias or even many studies with different biases that, in the
aggregate, are stronger in one direction than another". l63
Empirical studies seem to provide evidence, which is highly persuasive in favour of employing
meta-analytic procedures for literature review.
"That difference (significant at p<. 005) [between the traditional and meta-analytic
reviewers], suggests that traditional methods of reviewing may suffer a very
considerable loss of power relative to meta-analytic methods. Put another way, the
incidence of type I1 errors (failing to reject null hypotheses that are false) may be far
greater for the traditional than for the meta-analytic procedures of summarizing
research domains".
This state of affairs points to the critical importance of reporting procedures in literature
reviews and involving aggregating data, information and knowledge that is important because it
is reliable and valid rather than assumed as "important" because of the academic status of the
particular reviewer of the literature.I6' The author endorses the dominant principles of the metaanalytic procedures in this research, however, in a modified version, for fear of not being
understood by his legal colleagues who deride quantitative procedures as "bean counting" at the
time of undertaking this project.'66

The approach adopted has envisaged five ( 5 ) steps, as

follows:
Step 1:

le3 Cook TD, Cooper H, Cordray DS, Hartmann H, Hedges LV, Light RJ, Louis TA and Mosteller F (1992). MetaAnalysis for Explanation. A Casebook. Russell Sage Foundation: New York; at p: 3.
Rosenthal R (1991). Meta-Analytic Procedures for Social Research. Applied Social Research Methods Series.
Volume 6. Sage Publications: Newbury Park London New Delhi; at p: 12.
Academic status in corporate governance literature is very deceptive. Many high profile gurus in academic and
government environments, demonstrate lack of familiarity with methodological concepts subject to this thesis. See:
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland.
lss A comprehensive approach would require employment of quantitative procedures.

The first research step requires a literature review to develop a frame of reference for the
study. In this process the relevant paradigms, conceptual frames of reference, concepts, models,
and theories are identified. Also, the appropriate research methodology and methods (or research
procedures) are considered and selected to help answer the research questions. Moreover, the
literature review, combining meta-analytic procedures and qualitative or narrative approaches
allows for identification of relevant variables that need to be considered in this research.
Step 2:
The second research step involves the construction of a Conceptual Reference based on
previous research and applicability to the documents available for research.
Step 3:
The third research step involves an evaluation of the Conceptual Reference Sheet (like a
mind-map)
Step 4:
The fourth research step involves data, information and knowledge c~llection.'~'
Regardless of the basic design of the research, it is of fundamental importance to collect
valid and reliable data, information and knowledge for analysis and synthesis processes in
order to obtain useful results and

insight^.'^^

Step 5:
The fifth research step involves analysis of data, information and knowledge to test the
generated hypotheses.'69 Qualitative analyses only were involved. However, this research
has developed research structures for possible quantitative studies, too.

1.3

AIMSOF THE THESIS
The purpose of this thesis is to clarify concepts, models, and theories of corporate

governance. Much of our scholarly inquiry can be broadly characterized as the ability to identify
patterns, and the cognitive system is the most sophisticated pattern-finding domain. The primary
objective of this thesis is therefore to provide methodological insights for the legal and related

le7 Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland.
lea Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New York.
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland.

scholarship of corporate governance.'70 This thesis brings together a range of approaches to
inquires presenting them in a comprehensive format. The goal is to give enough detail on each
approach, and enough comparative detail across the sample of selected countries. A broader goal
is to develop a cogent methodology for the scholarship in the area of corporate governance.'7'
Hopefully, this development will provide the epistemological infrastructure to help raise the level
of discourse about concepts, models, theories, frameworks, paradigms and other critical concepts
and pragmatic applications of corporate governance in academic theses and dissertations, and in
books, papers, reports and other statements in both published and unpublished scholarship.'72
In order to offer an intellectually coherent "conceptual f r a m e ~ o r k " , this
' ~ ~ thesis seeks to
develop a model methodology for the scholarship in the area of corporate governance. To realize
this purpose it explores corporate governance in a comparative international context, guided by
the main motivation derived from the recognition of the clear lack of a structural framework for
meaningful intellectual debate of this thing called "corporate governance". This thesis may
inspire the development of a Corporation - Corporate Governance Interaction (CGI) science.'74It
could become a fast growing and highly visible part of corporate world involved in wealth
creation and distribution, and a key to CGI future, given its commitment to multidisciplinary
academic s ~ h o l a r s h i p . ' ~ ~
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Popper KR (1972).Objective Knowledge. An Evolutiona/y Approach. Oxford University Press: Oxford.
"Science evolves in all kinds of ways: there is no fixed method. But whatever method is adopted, the evidence
plays a crucial role whether it be to test out theory, as a thesis for prediction or, as in industry, as a means of reporting
quality". Gott R and Duggan S (2003). Understanding and Using Scientific Evidence. How to Critically Evaluate Data.
%$GE Publications: London Thousand Oaks New Delhi; at p: 4.
Margolis H (1993).Paradigms and Barriers. Chicago University Press: Chicago.
The conceptual framework is so named because it is an informally stated set of assumptions about the structure of
:$man cognition, which is usefully analysed in terms of stages.
The author of this thesis proposes the term "Corporation Governance Interaction Science" to end an era of intuitive
corporate governance research and to begin a discipline scholarly research at the intersection between the legal,
economic and behavioural sciences on the one hand and ITC and management on the other. See: Hull DL (1988).
Science as a Process. Chicago of University Press: Chicago.
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1.4

CLAIMS
AND LIMITATIONS
Governance in government companies,'76 organizational governance, ITC governance,

environmental governance, and many other forms of it whether in legal, organizational or
economic frameworks, whether theoretical or empirical, as traditionally delivered by literature of
corporate governance, are beyond the primary scope of the thesis. However, these various
governance forms and contexts remain as a background of epistemological awareness for the
purpose of this inquiry. To enter into a considered debate in each of those areas would call for
analyses and advancing judgments about the relative merits of each, arguing about where the
boundaries between the public and private sectors ought to be and the like concerns.'77 These
matters are secondary to this thesis.
However, this thesis has also excluded symbolism of formal logic and related
explanations when discussing the logic of concepts, definitions, models and theories.'78 For
example: '79
1.

2.

Only objects belong to the field of the relation denoted by the predicate "is", whereas
concepts - regardless of what they are in their nature are mutually bound in the
relation of inclusion. As it is easily noticed, the sense of the word 'is' in the logic of
concepts - in relation to the meaning this word has in the logic of categorical objects is more general, since it does not exclude transcendental beings from the field of the
denoted relation.
To the concept of inclusion we add all postulates of the theory of Boolean algebras,
together with the definitions of the first and the last element, supremum, infimum and
a complement.

pl.
aLa.
p2.
aIbAic=>a<c.
dfl. a b c=> a i b A b 5 a (The expression 'a b' reads: 'concepts a and b are (extensionally)
equal').
p3.
Cbnaa L b.

Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public
Administration 61(2): 51-61. See also: Skeel DA, Jr (2002). Virtual Privatization: Governance Reforms for
Government-Owned Firms. Journal of Corporate Law Studies 2(1): 82-108.
Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public
Administration 61(2): 51-61.
'71
Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175.
See also: Kantorovich A (1988). Philosophy of Science: From Justification to Explanation. British Journal for the
Philosophy of Science. 39: 469-494.
'71
See, for example: Nieznanski E (1994). The Logic of Objects; at p: 129-152. In: Wolenski J (ed) (1994).
Philosophical Logic in Poland. Kluwer Academic Publishers: Dordrecht Boston London

' ' l

I do not think that the formal logic of analysis, as sampled above, is necessary or useful,
at this point in time of legal scholarship on corporate governance. Hence, the logical and
methodological sophistication at the symbolic or mathematical level has been excluded from
argument in this thesis.

I do not wish to take a strong stand and evaluate how far my independent thinking and
intellectual efforts coincide with other scholars in the area of corporate governance. Indeed, what

I have written here may only be novel to many legal scholars, but not to those in other areas of
academic endeavour from which I have been nourished. I will only indicate that I am indebted to
scholarship in psychology, economics, methodology and logic. The "many legal scholars" to
whom I refer are primarily those raised in the common law tradition. They are imbued with the
spirit of "Darwinian Struggle" which produces "logical winners" rather than being imbued with
logic of inquiry. From the very inception of training so called "legal minds" there is a strong
emphasis on "obedience to authority" in terms of "precedents", "stare decisis" embedded in the
court hierarchy but not in the obedience to authority of logic. Violations of fundamental
principles of clear thinking are rife in legal writing,'''

in both academic and in judicial

pronouncements within the common law system.''' By way of example, let me refer to some of
the published cases resolved by the High Court of Australia. This enquiry in the legal field,
however, is enriched by multidisciplinary approach and it therefore explores a whole range of
related issues; which are, by way of introduction, addressed throughout this dissertation but
signaled in the following sections.''*
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See, for example: Ross Mary M (2004). "Logic On Appeal" at: htt~://www.~~unkettcoonev.com/~ubLo iconAppeal.pdf
*judicial
attack on the role of logic is expressed, for example. by Justice Holes1oftquoted statement that "[tithe
life of the law has not been logic: it has been experience". Oliver wendell Holmes, Jr (1881). The Common Law 1.
Holmes OW (1897). 'The path of the Law". ~ a h a r Law
d Review. 10: 157; at p: 167. ~ o l m e swas not alone in
rejecting the idea that logic controls the outcome of judicial decisions. See, for example: Riddal JG (1999).
Jurisprudence. 2"' ed.
Prowse S (1994). Corporate governance in an international perspective: A survey of corporate control mechanisms
among large firms in the United States, the United Kingdom, Japan and Germany. BIS Economic Papers. July: 41.
Bank for International Settlements: Basel, Switzerland; Dunlop IT (1999). Governance and some related issues: An
internationalperspective. Address by lan T. Dunlop, CEO, AICD, to the IPAA/ANAO/ASCPA Seminar on Corporate
Governance in Canberra; at: htt~://www.com~anvdirectors.com.au

In addition to the methodological or scientific problems, there are pragmatic
considerations. The author could not possibly include in the thesis all possible issues considered
in the literature under the broad umbrella of so called "corporate governance". Let me use a
"water" metaphor. It is known that water is made up of two elements: Hydrogen and Oxygen.
These two elements combined chemically into different models form different water substances
with unique characteristics, for example, H20 (water), H202. ("oxygenated water" or hydrogen
peroxide). This unique chemical combination of the two elements, namely hydrogen and oxygen
produces a substance of water molecule, which does not resemble either hydrogen or oxygen.
The treatment of water substance in a textbook hardly requires extensive chapters on the

elements making up a compound. Alternatively, however, using this crude analogy, authors
considering corporate governance, hardly ever consider it as such but provide lengthy chapters
on its elements, such as 'corporation' and 'governance'.'n3 This approach seems to push for a
particular discourse of corporate governance as clearly legal phenomena where corporations law
rules. Proponents or followers of this approach are using arguments that are misguided and
fundamentally incorrect. In fact, for reasons mentioned above and discussed below, the debate
about corporate governance is not primarily the debate about corporation and directors duties, for
example. The debate stated in such terms and founded upon such a conceptual framework sets
the structure of academic cognition about corporate governance not only incorrectly but reduces
the discourse to marginal aspects of corporate governance.

Much of our research can be characterized by pattern recognition activities. Hence it is
important to consider research focus, exploratory variables and limitations of this study. This
study focuses on corporations representing the Anglo-American and Continental-Japanese
paradigms. Corporate governance in government has not been the subject of this research,
however, this should not be interpreted that governance arrangements studies in government are
immune from theoretico-methodological issues raised in this thesis.'" The focus of this research
Holyoak KJ and Thagard P (1995). Mental Leaps: Analogy in Creative Thought. Cambridge, MA. MIT Press.
See, for example: Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal
of Public Administration 61 (2): 51-61. See also: Skeel DA, Jr (2002). Virtual Privatization: Governance Reforms for
Government-Owned Firms. Journal of Corporate Law Studies 2(1): 82-108.
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is therefore upon publicly listed companies with international operations.'85 The analysis is
informed by the large body of literature, which highlights methodological concerns involving
issues of corporate governance, which offers an important laboratory for final diagnosis via
"thought e ~ p e r i m e n t " . ' ~ ~

The exploratory variables selected are based on prior research, models and theories, as
follows:
The company specific variables were considered in the context of various corporations.
The corporate governance variables were considered in the context of prior research on
characteristics of boards of directors in studies that investigated the relationship between
those characteristics and corporate performance;'87 This is of importance because boards
are responsible for compliance with legal and ethical issues whilst also in conformance
with company policies.'88
The personal characteristics of directors and company officers variables. Psychological
and other social science theories were taken into ac~ount.'~"

It is noted that it would be futile to attempt to provide a prescription for all companies. An approach, which'is valid
for a large company with international operations, is not appropriate or valid for a small company. However, certain
rinciples addressed in this thesis may have wider application.
'B Science is not representation bound although it is a representation-makingactivity. Thus, thought experiment
becomes possible when semantic ascent is largely complete and real world assertions can be generated without
apparently engaging the material world. Galileo, Faraday and many other scientists engaged in ''thought
experiments". See: David Gooding (1992). The Procedural Turn; or, Why Do Thought Experiments Work? In: Giere
RN (ed) (1992), Cognitive Models of Science. Minnesota Studies in the Philosophy of Science, XV. University of
Minnesota Press Minneapolis at 45-76. See also: Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific
Thinking. Columbia University Press: New York.
18' Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. See also: Daily
CM and Dalton DR (1992). The relationship between governance structure and corporate performance in
entrepreneurial firms. Journal of Business Venturing. 7: 375-386; Ezzamel M and Watson T (1993). Organizational
from, ownership structure and corporate performance: A contextual empirical analysis of UK companies. British
Journal of Management. 4:161-176; Hilmer FG The Independent Working Party into Corporate Governance (1998).
Strictly Boardroom: Improving Governance to Enhance Company Performance. Second edn, Information Australia:
Melbourne. In association with the Sydney Institute: Sydney; Hilmer FG and Donaldson L (1996). Management
Redeemed: Debunking the Fads that Undermine Corporate performance. Free Press Australia: Sydney.
lBe
Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): l(1): 93-113.
Grijnbaum A (1976). Is the Method of Bold Conjecture and Attempted Refutation Justifiably the Method of
Science? British Journal of he Philosophy of Science. 27: 105-136. See also: Hull DL (1988). Science as a Process.
Chicago of University Press: Chicago.

Models and theories developed in other paradigms, such as ~ s l a m i c ,Jewish,
'~~
Hindu or
other ones have not been considered in this study. To give justice and proper
consideration of these paradigms within which specific corporate governance models and
theories have developed, a separate study is required that does not fall within the
boundary of this research.I9l
When managing readers' expectations, so called "Legal Core" of corporate governance
has not been elaborated upon but assumed rather than explored in detail in this thesis.
"The book speaks only to those who know already the kind of thing to expect from it and
consequently how to interpret it". 192

My omission of detailed presentation of "The Legal Core" is further justified on grounds
of excellent and voluminous expositions in textbooks on corporations law and books on
corporate governance. For example, an Australian corporations law textbook states the
following about "The Law of Corporate G ~ v e r n a n c e " : ' ~ ~
Corporate Governance Rules
Ch 6
Ch 7
The Board of Directors and the General Meeting
Acting Properly and with Care
Ch 8
Conflicts of Interest and Special Cases
Ch 9
Accounts, Audit and Disclosure
Ch 10
Members' Remedies
Ch 11
And a book on "Corporate Governance in Australia and New Zealand represents "The
Legal Core" as follows:'94
Division of Power between the Board of Directors and the General Meeting
Meetings
The Legal Role of the Board of Directors and Delegation and Reliance
Definition of Director and Officer: Appointments, Retirement and Removal of
Directors
Duties of Directors and Officers: Overview
lgO 1 have studied Islamic models and theories of corporate governance for the purpose of including these into the
thesis. However, lack of co-operation from legal scholars I approached via Internet, (with one exception of scholars
from accounting, i.e., Dr Ros Haniffa and Dr Mohamad Hudaib), have made my access to sources of knowledge and
the necessary information very limited. So, I have postponed studies of Islamic paradigm with its concepts, models
and theories of corporate governance to some time in the near future. In the meantime, I have not included Islamic
a proach to corporate governance for the purpose of this thesis.
l'
Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
192
Oakshott M, About Cookery Books. From his inaugural lecture at LSE, Political Education; at p: 15, quoted in
Mackenzie WJM (1975). Explorations in Government. Macmillan, now Palgrave Macmillan: London; at p: 24.
lS3 Ford HA, Austin RP and Ramsay IM (2003). Ford's Principles of Corporations Law. LexisNexis Butterworths:
Australia; at p: 173-635.
lg4 Farrar J (2001). Corporate Governance in Australia and New Zealand. Oxford: Oxford New York; at p: 67-299.

11
12
13
14
15
16
17
18
19
20

The Basic Duties to Act in Good Faith and for a Proper Purpose
The Duty to Avoid Self-dealing
Duties of Care and Business Judgment
Directors' Duties and Corporate Governance in Troubled Companies
Shareholder Rights and Duties
Excusing Directors
Holding Directors Accountable: Remedies of the Company
Holding Directors Accountable: Minority Shareholder Remedies
The Role of Auditor and Audit Committee in Corporate Governance
The Australian Securities and Investment Commission, the Statutory Penalty
Regime and Disqualification of Directors in Australia and New Zealand
21 Use and Abuse of Corporate Groups
22 Insider Trading
23 Investigation of Serious Fraud

Alternatively, perhaps, I could also attach here the Study Guides I prepared or used when
teaching Corporations Law or Law of Business Associations or Law of Business Transactions in
the School of Law, University of Canberra, which has covered the areas of inquiry, stated above.
There is no doubt that these books provide valuable and important "legal core" to students of
law.
3.

The Australian legal framework for corporate governance in Australia is also described in

many academic papers connecting, for example, corporate governance and the statutory
enactments.'95 The issues of corporate constitution, duties and responsibilities of directors and
other officers, stakeholder interests and remedies for breach of corporate governance provisions
are considered.
4.

Not pointing to any particular book or article, most of corporate law and corporate

governance writing is repetitive and derivative. The conclusions of these important works are
also repetitive, stating the obvious and yet banal and usually along the lines that the future (what
about here and now?) challenge is to develop more effective internal corporate governance
mechanisms, for example.

So, when defining the central research questions, I kept in mind the following warning as
advice to my research and writing and decided to keep to absolute minimum the material so well
covered in the literature on the subject:

les See, for example: Tomasic R (2004). Corporate Governance and the Australian Corporations Act. In: Armstrong A
and Francis R (ed) (2004). Introduction to Corporate Governance. Handbook. Standards Australia International:
Sydney; at p: 1 1-26.

"Certain books seem to have been written, not in order to afford us any instruction, but
merely for the purpose of letting us know that their authors knew something".'96

5.

When managing readers' expectations, the Regulatory regime and so called "Soft ~ a w " ' ~ '
of corporate governance has not been elaborated on but assumed rather than explored in
detail in this thesis, as well.
Various sources of soft law "depend upon continued acceptance by the international
director and multinational c ~ m m u n i t y " . ' ~ ~
"Even when such acceptance exists, even on a widespread basis, rogues exist who when
the stakes are large, or even short of such situations, disregard all convention. Unless an
enforcement mechanism exists, strong armed corporate scofflaws such as a Bernie Cornfield
or a Robert Maxwell will do as they wish.'99When we cycle through an era of swashbuckling
capitalism, as we did in the 1980s, the number of rogues increases

My omission of detailed presentation of the Regulatory regime and "The Soft Law" is
also justified on grounds of excellent and voluminous expositions in textbooks on corporations
law and books on corporate governance. For example, an Australian book on "Corporate
Governance in Australia and New Zealand represents "The Self-Regulation Penumbra" as
follows:20'

24 Key Relationships: Chairperson, Managing DirectorKEO, Company Secretary
and the Board
25 Determining the Appropriate Roles of the Board and Management
26 The Role of Institutional Investors in Corporate Governance
lg6 Johanne Wolfgang von Goethe. Quoted in Stephen Spender (ed) (1958). Great Writings of Goethe Meridian: New
York; at p: 272.
lg7 T h e term "soft law" is used by comparativists and international corporate law scholars to refer to treaties (bilateral
and multilateral), codes of conduct, European Community draft company law directives, statements of best practices,
and an increasing array of other materials that purport to influence behavior of large and multinational corporations.
See, e.g., lgnaz Seidl-Hohenveldern (1987). Corporations under InternationalLaw; at p: 13-14 arguing that although
many of these sources are only "soft law" they may have "effects" in international law in which customary law is an
important source of law and statements of best practice and the like may be good evidence of custom." Quote from
footnote 3 of Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and
international institutions. Georgia Law Review34: 669. See also: Kim HJ (2002). Toward the "Best Practice" Model in
a Globalizing Market: Recent Developments in Korean Corporate Governance. Journal of Corporate Law Studies
2 2 : 345-366.
'l
:ranson DM (2000). Teaching comparative corporate governance: The significance of Isoft law' and international
institutions. Georgia Law Review34: 669.
lg9 See, for example: Douglas M Branson (1971). Some Suggestions from a Comparison of British and American
Tender Offer Regulation, 56 Corn. L. Rev. 685, 734-39, utilizing Robed Maxwell and Saul Steinberg's battle for control
of Pergamon Press in order to illustrate how ineffective the British City Code on Takeovers and Mergers was in
regulating recalcitrant takeover players, due in large pad to the lack of effective sanctions". Quoted from footnote 94 in
Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and international
institutions. Georgia Law Review 34:669.
2w Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and international
institutions. Georgia Law Review34: 669.
Farrar J (2001). Cotporate Governance in Australia and New Zealand. Oxford: Oxford New York; at p: 67-299.
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Systems of Self-regulation
Current Issues in Corporate Governance of Listed Public Companies
Corporate Governance in Small and Medium-sized Enterprises
Corporate Governance in Not for Profits
Corporate Governance in Corporatised Enterprises
Business Ethics
Comparative Corporate Governance systems: An Overview
Globalization, the New Financial Architecture and Effective Corporate
Governance
35 Thinking New Thoughts on Corporate Governance

1.5

SIGNIFICANCE
OF THE THESIS
This thesis is important because there is no book, paper or thesis in existence, as far as the

author knows, that seriously questions or defends the theoretico-methodological traditions and
assumptions underpinning governance research in general or corporate one in particular. A new
conception of corporate governance structure and process is provided by this work.
Unlike the majority of research on governance and including corporate governance, the
message of this thesis is not simply the vast diversity of governance awareness in this age of
global corporate governance.202Instead, this work takes a clear step back in order to ask why and
how we should study governance and corporate governance in particular. These are critical
questions, which have been largely overlooked or not recognized. In lucid contrast, this thesis is
openly questioning, as the author of this work reflects on the epistemological and methodological
approaches that scholars and practitioners have adopted during corporate governance research.

This thesis provides a modest contribution to the corporate governance research. It
illustrates clearly developed and applied research methodology, which is of profound
significance in numerous respects, as follows:
Firstly, the primary rationale for undertaking this study is that there has been no extensive
and in-depth analysis of corporate governance in methodologically clear concepts. A research of
the literature revealed that not even one study could be found to clearly distinguish between

Barnett M and Duval R (2005) Power In G l o ~ aGovernance
l
Chap-er 1 (a! p 1-32) In B a m t t fvl ana Duvall R
(eds) (2005) Powcr m Global Govcrnmcc C a r n ~ r ~ d qUnlvcrs~ty
c
Plebs CLmbr~dgeUK, Ncw York USA.

paradigms, models and theories of corporate governance. Those studies2'' which were identified
in the subject area, and which are referred to in the thesis204, had in many cases been rather
superficial, aiming to support established views about corporate governance and are based on
derivative knowledge rather than careful research or considered thinking on all aspects of
corporate governance.205

In many cases, corporate governance and related issues were assumed but not
substantiated with research data of fault free conceptual analysis. The researcher also found a
tendency in studies to examine one particular type of corporate governance rather than taking a
holistic, more meaningful approach. Moreover, to support their position many writers tend to
quote findings of other writers to whom corporate governance means completely different thing
altogether than it seems to mean to them. Thus, without realizing that they discuss two or more
ultimately different theoretical constructs, which they jointly term "corporate governance", these
writers seem unconcerned with inbuilt contradictions of such approach in their respective fields
of legal "art". A frivolous usage of methodological constructs is the major cause for the lack of
intellectually rigorous scholarship. This thesis will contribute to a meaningful intellectual debate
and empirical research by valid and reliable mapping of fundamental constructs.

Secondly, the study is timely. The author believes this thesis is written at a propitious
moment during development of corporate governance scholarship, where insights from other
areas of inquiry, such as psychology, sociology, management, anthropology, economy and many
others are readily available to enrich legal research. This enhances the effectiveness of corporate
governance research able to deliver valid and reliable knowledge that may be of abstract or
pragmatic use.

See, for example: Farrar J (2004). Corporate governance: theories, principles and practice. Oxford University
Press: Melbourne; Broderick M and Lenicka M (2004). Uncommercial transactions - corporate governance for
insolvent companies. Company and Securities Law Journal22(1); 7-22; Routledge J and Slade P (2003).The
company dividend restriction: Does it promote good corporate governance? Company and Securities Law Journal
21 (7);447-456; Singh A (April 2003). Corporate governance, corporate finance and stock markets in emerging
countries. Journal of Corporate Law Studies 3(1):41 -72. Hopt KJ, Kanda H , Roe MJ, Wymeersch E , and Prigge S
(ed) (1998). Comparative Corporate Governance - the state of the art and emerging research. Clarendon Press:
Oxford
204 References are provided throughout the thesis.
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland. See also: Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New
York.
2"

Thirdly, the recent corporate failures and collapses have forced academics and
practitioners to re-examine the relationship between the corporation and corporate governance.206
During this (re-examination) process, researchers and writers seem to have overlooked
epistemological issues such as methodological concepts and literature review procedures.207
Also, much of the supposed inconsistency in corporate governance literature seems to be caused
by traditional reviewing procedures, which are narrative in nature, and do not consider the
probabilistic nature of research results, which is taken into account, for example, by metaanalytic procedures. 208

Fourthly, problems of methodological and literature review procedures are compounded by
subjective factors. Practitioners and researchers from a variety of backgrounds are spread across
a spectrum of views of what corporate governance means and what is the most appropriate way
of dealing with it. For example, it is important to recognize that:
"Lawyers concentrate on regulation and legal compliance, economists hold the view that
governance is about shareholder value and rates of return on investment and managers are
interested in how directors of companies make decisions, the structures, systems and
processes of control that ensure the efficiency of the organi~ation".~~~
It is suggested that governance research (including corporate governance) should
necessarily develop its own repertoire of theories and methodologies, and if necessary to modify,
those theories and methodologies which are employed in corporate law research. It is in the
vanguard of multidisciplinary approach, and scholars and practitioners of other multidisciplinary
agendas have much to contribute or gain from the evolution of corporate governance research
and

At this point in time, the fuzzy logic of and terminological confusion of existing

CCH Australia Limited (2001). Collapse Incorporated. Tales, Safeguards & responsibilities of Corporate Australia.
CCH Australia Limi!ed, a member of the Wolters Kluwer group: Australia; at p: 246-248.
207 Girin J (1990). Epist&emologieet Sciences de Gestion. Economica: Paris; Sosa E and Kim J with the assistance of
McGrath M (ed) (2000). Epistemology. An Anthology. Blackwell Publishers Ltd: USA UK.
208 Most studies reporfed in legal literature seem to make use of "na'ive" science. Researchers observe and categorize
concepts in an effort to discover regularities in their world and then reach conclusions on the basis of what their
discoveries lead them to believe is most likely to happen
209 Armstrong A and Francis R (ed) (2004). Introduction to Corporate Governance. Handbook. Standards Australia
International: Sydney; at p: 2; Bosch H (1993). Corporate Practices and Conduct. 2" ed Business Council of
Australia: Melbourne; Carson E (2000). Rhe Development of Board Sub-Committees. Company and Securities Law
Journal l8(6): 41 5-428. See also:
210
See, for example: Cook J, Deakin S and Hughes A (2002). Mutuality and Corporate Governance: The Evolution of
UK Building Societies Following Deregulation. Journal of Corporate Law Studies 2(1): 1 1 0-138.
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mainstream research has hampered the scholarship linking corporate efficiency and effectiveness
to corporate governance.

Fifthly, there has been no extensive and in-depth inquiry on the variables that could
determine the range of corporate governance influence on corporate activities. This is of great
importance given the recent corporate collapses of high profile corporations, which has caused
serious harm to individuals, communities, societies or even nations. Without being exhaustive,
this research will at least point to both the non-human or company specific characteristics and the
human characteristics that determine or at least influence the extent of relationship between
corporate governance and corporate activities. The human factors refer to personal characteristics
of directors and company officers and their role in corporate governance.

The areas of secondary significance of this thesis refer to differences from previous
studies of governance and corporate governance. Although there have been various reports in the
form of articles and books on corporate governance in Australia and "around the world", the
present study differs from previous studies, in the following respects:

(a) This thesis bears testament to the stalemate that has taken place in the analysis of
corporate governance, hindering the research progress over the last two decades.
(b) It provides (i) the distinction between governance and management and (ii) clarification
of methodological concepts incorrectly used in the legal and governance literature, such
as "model", "theory", "system", and "paradigm".

(c) It takes into account a wider range of (human and non-human) variables, than previous
studies to examine the range of corporate governance influence on the corporate activities
within compliance culture in Australia.
(d) It adds to the literature by applying multidisciplinary perspectives to corporate
governance.

(e) It provides innovative interpretation of known data and established ideas and
consequently enhances understanding of the role of corporate governance in corporate
failure and collapse.

This research is also motivated by the conviction that a combination of insights from
recent publications on corporate failure or collapse and rigorous analysis of models and theories
of corporate governance in different legal paradigms can throw light on the role of corporate
governance in corporate failure or collapse. The recent collapses of high profile corporations
draw attention to the relationship between corporate governance and the legal institutional
environment across jurisdictions. Corporate law is held to contribute to observed cross-country
.
variations in corporations' finance and ownership structures,211 investment
decisions and

production

1.6

ORGANIZATIONOF THE THESIS

The thesis structure represents a systematic approach to the discourse in which this thesis
is engaged. Such approach intends to facilitate comprehension of the issues involved and to
facilitate contribution towards the building of knowledge promoted by this research. Figure 1
represents the structure of the thesis, as follows:

211

Birchall J (2002). The Implications for Corporate Governance of the Proposed Mutual Ownership of Water Utilities
and Public Transport. Journal of Corporate Law Studies 2(1): 155-181.See also: Baysinger BD, Kosnik RD and Turk
TA (1991). Effects of board and ownership structure on corporate R&D strategy. Academy of Management Journal
34205-214; Carlopio J, Andrewariha G and Armstrong H (1997). DevelopingManagement Skills. Longman:
Melbourne.
212
For reviews of research on the interrelationship between law, finance, and ownership, see BerglBf Erik (1997)
Reforming Corporate Governance: Redirecting the European Agenda Economic Policy 24 (April): 91-121; La Porta
Rafael, Florencio Lopez-de-Silanez,Andrei Schleifer and Robert Vishny (1998) Law and Finance Journal of Political
Economy 106(6): 1113-1155; Vishny Robert and Andrei Schleifer (1997) A Survey of Corporate Governance Journal
of Finance 52(2): 737-783. On the connection between ownership structures, investments, and production strategies,
see Streeck Wolfgang (1991) On the Institutional Conditions of Diversified Quality Production in Beyond
Keynesianism: The socioeconomics of Production and Full Employment, edited by E. Matzner and W Streeck.
Brookfield, VT: Edward Elgar; Hall Peter A and David Soskice (2001) Varieties of Capitalism: The Institutional
Foundations of ComparativeAdvantage. New York: Oxford University Press. See also: Baysinger BD, Kosnik RD and
Turk TA (1991). Effects of board and ownership structure on corporate R&D strategy. Academy of Management
Journal 34:205-2 14.

Figure 1

The structure of the thesis
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A strategic overview of each chapter is presented, as follows:
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Chapter 1

The introduction provides the background issues against which the thesis is presented and
argued. The basic thesis proposed here is that corporate governance research is only as good as
its fundamental intellectual base in terms of concepts, their definitions, models, theories and
applications.

The researcher must make every reasonable attempt to make sense of data,

information and knowledge available by analysis, thoughtful pattern making to organize data,
information and knowledge into a cogent and explainable package or

Unless the

research process is thoughtfully controlled, there will be confusion, misunderstanding and
exercise in academic

Clarity and completeness are critical to

The writer

demonstrates that this is the time for rethinking the entire research structure and process in
corporate governance.

Chapter 2
EPISTEMOLOGICAL
AND
METHODOLOGICAL
PERSPECTIVES

J

The main development of this thesis is a cohesive methodological framework within
which to integrate corporate governance research. The structure and process oriented approach to
corporate governance proposed in this work is based primarily on the hierarchy of
Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New
York. See also: Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel:
Dordrecht, Holland.
214 Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New
York
'l5
Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New York.
213

epistemological levels from concepts2I6 to applications. This approach is comprehensive and
integrative because it takes advantage of the tension between theoretical and empirical concerns
in the process of inquiry. These concerns recognize:
"[ ... that science contains two distinct languages or ways of defining concepts, which will
be referred to simply as the theoretical and operational languages. There appears to be no
purely logical way of bridging the gap between these two languages. Concepts in the one
language are associated with those in the other merely by conventions or agreement among
scientists".*"

This problem represents basic epistemological issues and is one that ought to be
confronted by any scholar in corporate governance who attempts to deal with the interface
between specific, unique facts and general, abstract statements about corporate governance and
related matters.218The matter is complicated by the fact that concepts, whether theoretical or
operational, are linguistic variables, which play a particularly important role in fuzzy logic.

Valid and reliable conventions and agreements are only possible when scholars can make
sense out of their data, information and

Hence, the role of concepts is considered

first, because throughout the act of scientific inquiry concepts play a central role. Correctly and
well defined concepts provide significant elements in the prior scheme that a researcher has of
the empirical world. Given that concepts and their definition hold a decisive role in scientific
inquiry they must be subjected to methodological scrutiny. Such scrutiny provides a point of
departure for a researcher involved in deciding what concepts and definitions are the most
appropriate. These issues are considered at appropriate detail level in the chapters that follow.

216

A concept is a 'word picture' or mental idea of a phenomenon; and as such concepts are words or terms that
s mbolize some aspect of reality. Concepts may be concrete or abstract.

2 x
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Chihols RM (2000). The Myth of the Given. Chapter 11; at p: 107-119. In: Sosa E and Kim J with the assistance of
McGrath M (ed) (2000). Epistemology. An Anthology. Blackwell Publishers Ltd: USA UK.
'l9 Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland. See also: Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New
York.

Chapter 3

CONCEPTS
OF CORPORATE
GOVERNANCE

This chapter reviews a plethora of writings on the subject which has contribu~tedto the
debate about corporate governance in the wake of corporate failures in Australia and overseas.
The focus is upon the corporate governance of public listed companies, with international
operations.220 The meaning of corporate governance is explored in search of definitional
clarification of the concepts considered. The meaning of a concept is conveyed by the use of a
definition and examples of instances of the concept. A corporate governance concept is a highly
abstract, complex phenomenon (concept), which is denoted by a 'made up' or constructed term,
sometimes referred to as a 'construct'. In this sense a corporate governance construct is a term,
which is used to indicate a phenomenon that cannot be directly observed but must be inferred by
certain concrete or less abstract indicators of the phenomenon. Corporate culture is one of the
fundamental issues to be taken into account in considering corporate governance and the
methodological issues involved.

Chapter 4

The goal of this chapter is to highlight the relevance of paradigm to corporate governance
research. A term of "paradigm" is employed to counter standard versions in corporate
governance scholarship that corporate governance is a product of rational, intellectually and

220 It has been assumed that an attempt to offer a prescription for all companies (i.e., public and private) would be
futile. This assumption, however, is informed by literature and the law, which recognise the differences here.

organizationally rigorous knowledge and experience.22' Correctness and rationality of this widely
held representation in the corporate governance literature is denied by the author of this thesis.
Corporate governance is not a simple product of economic, legal, and organizational or any other
form of knowledge and experience. All corporate governance thinking and acting operates within
a given, although not always consciously expressed, paradigm.222

Chapter 5
MODELS
OF

The more complex the issues, the greater is the need to 'create order out of chaos' by
constructing models.223 A model is a symbolic representation of some phenomenon or
phenomena. As such, a model represents some aspect of reality, concrete or abstract, by means of
likeness, which may be structural, pictorial, diagrammatic, or mathematical.224 This chapter
discusses and analyses the dominant models of corporate governance. These include AngloAmerican and Continental-Japanese models, where there seems to be a clear distinction between
market-oriented and relations-based (or bank oriented) approaches. The emerging convergence
trends on the global scale225 are also considered. However, corporate governance models
developed in other, non-western cultures are not addressed and are beyond the scope of this
thesis.

Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland. See also: Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago. See also: Polanyi
M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New York.
m Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
223 Karieva P (1995). Predicting and Producing Chaos. Nature. 375: 189-190. See also: Mach E (1976). Knowledge
and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht, Holland.
224
It might be stated that a model focuses on the structure or composition of the phenomena whereas a theory
focuses on statements or explanations of the relationships between phenomena.
225
Rubach MJ and Sebora TC (1998). Comparative corporate governance: Competitive implications of an emerging
convergence. Journal of World Business 33(2): 167-184
22'

Chapter 6

THEORIES
OF
CORPORATE
GOVERNANCE

Theory development is the basic aim of science.226A fable or a rational speculation is
probably the most appropriate word to use when considering theories. A theory could be defined
as a set of interrelated constructs (concepts), definitions, propositions and facts that represent a
systematic view of phenomena by specifying relations among variables, with the purpose of
explaining and predicting the phenomena.
The dominant theories of corporate governance are considered and new ideas about corporate
governance in the expanding capital economy during the globalization process are discussed. The
political economy is recognized as an important context for analysis227to understand and explain
corporate governance in the global context.228

Chapter 7

I

CONCLUSIONS,
LIMITATIONS
AND
RECOMMENDATIONS
FOR FURTHER
RESEARCH

I

J

The purpose of this thesis has been to clarify concepts, models, and theories of corporate
governance.

The thesis has also sought to draw together numerous aspects of corporate

governance that are reported in the literature in order to determine whether - corporate
governance matters. There is a lack of progress in corporate governance research and practice.
The corporate governance concepts are inadequate and researchers fail to test their verbal

226

Griinbaum A (1976). Is the Method of Bold Conjecture and Attempted Refutation Justifiably the Method of
Science? British Journal fir the Philosophy of Science. 27: 105-136. See also: Hull DL (1988). Science as a Process.
Chicago of University Press: Chicago.
227
Parkinson J, Gamble A and Kelly G (2000). The Political Economy of the Company. Hart Publishing: Oxford.
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.

propositions they call "theories". No general model or theory of corporate governance has
emerged from the scholarship presented in the literature.
The problems encountered in corporate governance research and difficulties in solving
them have been explored in this thesis. The author proposes that progress in corporate
governance scholarship requires the development of integrative concepts229which will enable
construction of models and scholarly theoretical explanations230or predictions for questions

'

re~earched.~~

"In scholarly discussions we are at an early stage of
"brainstorming". There is not yet a structured theoretical
debate ".'-"

The purpose of this chapter has been to draw together numerous aspects of corporate
governance that are reported in the literature in order to provide the foundation for which a
'structured theoretical debate' must emerge. Through such a debate we may have a better chance
of determining whether corporate governance matters. As law continues to dominate corporate
and other social and business arenas with its ability to protect corporations and individual
stakeholders, to cast villains, and to entrench power differentials, becomes ever more evident in
corporate governance discourse. Numerous contradictions are apparent when discussing the role
played by law in corporate governance and corporations. This thesis departs from the approach to
law and culture that tends to view non-western societies' discourses and practices as socially
constructed, but which fails to recognize that the economy-law model dominant in western
societies is equally a product of social relations. This thesis has argued for bringing together

Integrative concepts are theoretical constructs about any aspect of corporate governance system, whether
structural or functional. Such concepts cannot be measured directly but indirectly only by employing operational
definitions.
230 tipton P (1991). Inference to the Best Explanation. Routledge: London.
231
Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175.
See also: Kantorovich A (1988). Philosophy of Science: From Justification to Explanation. British Journal for the
Philosophy of Science. 39: 469-494. See also: Kantorovich A (1988). Philosophy of Science: From Justification to
Explanation. British Journal for the Philosophy of Science. 39: 469-494.
232 Grewlich KL (1999). Governance in 'Cyberspace: Access and Public Interest in Global Communications. Kluwer
Law International: The Hague London Boston; at p: 10.

various theoretical perspectives in ways that maintain recognition of the distinctive contribution
made by each approach while at the same time acknowledging the points at which they merge.
The synthesis informs us in several areas. First, it provides a new perspective on concepts,
models and theories for the development of insights into corporate governance research.
Moreover, the synthesis provides insights into the process of, and problems associated with,
conducting a model-driven synthesis.233Finally, the synthesis gives a framework from which to
derive implications for corporate governance policy and practice, and recommendations for
future research.

The intellectual orientation of this thesis is based on the writer's belief that
methodological procedures should rely on explicit epistemology. Without such reliance, so called
"comparative research" of corporate governance is paralyzed. Only if connected to clearly stated
epistemological assumptions can specific research procedures be considered and evaluated on
intellectual grounds rather than by reference to vague criteria usually embedded in a parochial
frame of reference of a researcher. The writer, however, does not claim full understanding of the
procedural implications of some of his logical points nor the epistemological assumptions
expressing some of the recommended procedures. Nevertheless, by focusing on such
epistemological issues, it is hoped that this thesis will make a useful start towards the
development of a common language and clearer notions of definitions, models, and theories of
corporate governance. Built upon such foundations, a workable theory of global corporate
governance may eventually emerge.

"Conducting a model-driven synthesis is difficult. While the substantive and statistical problems that arise are
similar to those that arise in traditional meta-analyses, the consequences may differ in the context of the model-driven
synthesis". Cook TD, Cooper H, Cordray DS, Hartmann H, Hedges LV, Light RJ, Louis TA and Mosteller F (1992).
Meta-Analysis for Explanation. A Casebook. Russell Sage Foundation: New York; at p: 266.
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MOTIVATION
This chapter addresses two interrelated dominant issues of corporate governance

research. The first relates to methodological concepts1 employed by scholars and
practitioners; and the second issue addresses the question" "Does corporate governance
matter?" In order to avoid pointless disputes it is necessary to take into consideration the
epistemological and methodological questions involved. Unfortunately, notwithstanding a
significant body of literature on corporate governance, there is still no clear definition what
exactly "corporate governance" is; and therefore we have been unable to study it
systematically, using the method of ~ c i e n c e Faith
.~
underlies reason but the full force of
science claims3 to have a rational method that provides humans with objective truth about
reality.4The meanings of science four claims are illustrated in Table 2- 1 below.

'

Thoughts uttered by means of terms (e.g., nouns and expressions which replace a noun) are those experiences, which in
psychology are called representations (in German Vorsrellung). These are in turn classified into images and concepts. An
image is accompanied in our consciousness by a sensory picture of the object in question; whereas a concept is not so
accompanied. The term "concept" is also being used in its logical sense of the word. As such, the meaning of an expression
is conceived not as the thought experienced by a person at a given moment, but the way in which all persons, in different
thoughts of different people, understand that expression. For example a concept of the term "rriangle" or "square" in
geometry.
- Method of science as a way of knowing has a characteristic of self-correction with built-in checks all along the way to
knowledge. Its fundamental assumption is that there is reality with ideas and things entirely independent of our opinion
about them. See: Griinbaum A (1976). Is the Method of Bold Conjecture and Attempted Refutation Justifiably the Method of
Science? Brirish Journal for the Philosophy of Science. 27: 105- 136. See also: Hull DL (1988). Science a s a Process.
Chicago of University Press: Chicago.
Blackmore JT (1983). "Should we Abolish the Distinction Between Science and Metaphysics?Philosophia 12; at p: 393400. See also: Griinbaum A (1976). Is the Method of Bold Conjecture and Attempted Refutation Justifiably the Method of
Science? British Journal for the Philosophy of Science. 27: 105- 136.
Popper KR (1972). Objective Knowledge. An Evolutionary Approach. Oxford University Press: Oxford.

RATIONALITY

"Rational methods of inquiry use reason and evidence correctly to
achieve substantial and specified success in finding truth, and rational
actions use rational beliefs to guide good actions".'
True statements correspond with reality:
Correspondence
External Physical world Internal Mental World of Objects and Event of
Perception & ~eliefs".'
"Objective beliefs concern external physical objects; they can be tested
and verified so that consensus will emerge among knowledgeable
persons; and they do not depend on controversial presuppositions or
special wor~dviews".~
"Realism is correspondence of human thoughts with an external and
independent reality, including physical object^".^
'L

OBJECTIVITY

REALIS M

The two questions "How can we find things out?" and "How do we know whether
answers are correct?" are the problems of developing a heuristic and an assessment
procedure with a system of thinking about "reality".'o Realistic beliefs correspond with
reality. Realistic persons welcome reality. "Reality does not come in degrees, because
something either does or does not exist. Thus, one little potato is fully as real as is the entire
universe. It is not as big, not as important, and not as enduring, but it is just as real." Here,
each researcher must question rigorously his or her philosophy." Thomas Reid grounded
philosophy by appeal to common sense:
"Philosophy . .. has no other root but the principles of Common Sense; it grows out of
them, and draws its nourishment from them. Severed from this root, its honours wither,
its sap is dried up, it does and rots. . . . It is a bold philosophy that rejects, without
ceremony, principles which irresistibly govern the belief and the conduct of all mankind
in the common concerns of life: and to which the philosopher himself must yield, after
he imagines he hath confuted them".13
Gauch HG Jr. (2003). Scienrific Method in Pracrice. Cambridge University Press: Cambridge UK, New York USA; at p: 4 1 .

Category of "truth" seems nowadays used in terms of "puzzle" or "problem" solving instead of "truth"
searching

7

Gauch HG Jr. (2003). Scientific Merhod in Practice. Cambridge University Press: Cambridge UK, New York USA; at p: 4 1
Ibid
Ibid.
' O "Appearance and Reality". Chapter 6 in: Ernmet ER (1968). Learning ro Philosophize. A Pelican Book. Penguin Books: England USA; at
152-198. See: lnhaber H and Alvo M (1978). World Science as an Input Output System. Sociomerncs. 1 : 43-64.
'l: Gaueh HG Jr. (203). Sciendc Merhod in Pmcrice. Cambridge University Press: Cambridge "K, New York USA; at p: 38.
l' A "philosophy" is a system of thinking about things. We all have philosophies though we may not consider them as such;
even though they influence our approach to research. Ideas of rigor and objectivity arc used in common discourse of
scholarly inquiry. Research is rigorous when arguments are logically constructed and there is adequate evidence in support.
such that the reader is persuaded of the cogency of the argument. Research is objecrive when it reflects the scientific
community's views, which are independent from the subjective views of a researcher. In case of corporate governance
research, the objectivity of it, according to the author of this thesis, is naive to the extreme. Impersonal objectivity is
presumably de rigueur in published work. See also: Deleuze G and Guattari F (1994). What is Philosophy? Columbia
University Press: New York.
Quoted after Gauch HG Jr, (2003).Scientific Merhod in Pracrice. Cambridge University Press: Cambridge UK, New York
USA; at p: 64.

''

Against this background, ~ a v a i l l k sprovides
'~
rich inspiration directly applicable to corporate
governance discourse, in his excellent perusal of problems and controversies involved in a
scholarly discourse.

2.2

15

METHODOLOGICAL CONFUSION
Most published work attempting to define corporate governance has relied upon

methods of knowing that could be characterized in terms of fixing their belief by a method of
intuition,16 a method of tenacity17 or a method of authority.18
"Knowledge and belief have long been studied in epistemology, philosophy of mind and
in philosophical logic. Since about 1960, knowledge and belief have also been studied in
AI. (Halpern 1986) and (Vardi 1988) contain recent work, mostly oriented to computer
science including AI. It seems to me that philosophers have generally treated knowledge
and belief as complete natural things".19

Let us note these non-scientific methodsZ0of knowing by reference to specific examples from
published literature.

2.2.1 "SCHOLARSHIP"
IN THE WORST SENSE OF THE TERM
What is a "corporate governance"? There is no bright-line definition. Books entitled
"corporate governance" are published without even making an attempt at defining this
concept.21 Academic papers from scholars of renowned institutions, such as University of

Cavaillts J (1987). Sur la Logique er la Theorie da la Science. Librairie Philosophique J . Vrin: Paris.
''Comment est possible une science qui ne dispose que des notions unite, pluralitk et reprksentation? Que tirer de
I'exigence d'acord de la pensie avec elle-mime sinon I'dternelle ripitition? Pour que I'accord revetit un sens plein, il
faudrait qu'il y elit au moins une differentiation h I'interieur de la pensde, que I'occasion de desaccord possddfit dCji un
contenu, mais la logique serait alors logique transcendantale ou dialectique. Or la dialectique gknCrale ou catharticon de
I'entendement se trouve illCgitimement greffee sur la logique: la notion de negation ne fait pas partie de la dkfinition
prickdente pas plus d'ailleurs que les notions de concept, jugement, raisonmeh et mCthode. Sans doute, pour chacun d'eux,
peut-on recommencer I'opiration radicale, eliminer tout contenu objectif et retrouver cetter forme pure d'unite". Cavailles J
(1987). Sur la Logique et la Thiorie da la Science. Librairie Philosophique J . Vrin: Paris; ar p: 6-7.
l6 The method of knowing by intuition is the a priori one, which rests its case for superiority on an assumption that the
ropositions stated should be accepted as self-evident.
The method of knowing by tenacity is demonstrated by people who hold firmly to the truth that they know ir to be true
regardless of other "truths". They also infer "new" knowledge from propositions that may be false.
l 8 The method of knowing by authority rests on the belief that others know it correctly and so can be trusted. Their
statements are quoted or referred to in the same way as is it done by the religious preachers referring to the texts in the Bible
or some other book of authority. It is like "According to Gospel of Mark" but stated as. for example: According to Harvard
professor Crystal Wisdom, Jr this is so and so ..." It should not, however, be concluded that the method of knowing by
authority is completely unsound; we must take a large body of facts and information on the basis of authority.
l9 McCarthy J (1988). Artificial Intelligence, Logic and Formalizing Common Sense. In: Thomason RH (ed) (1988). Philosophical Logic
and Anificial Intelligence. Kluwer Academic Publishers: Dordrecht Boston London; p: 161- 190: at p: 176.
Blake RM, DuCasse CJ, and Madden EH (1960). Theories of Scienrific Merhod: The Renaissance Through the Ninereenrh
Century. University of Washington Press: Seattle, WA.
?' For example: Colley JL, Jr, Doyle JL, Logan GW, and Stettinius W (2003). Corporare Governance. The McGraw-Hill
Executive MBA Series.
l4

l5
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Cambridge, UK, for example, include "corporate governance" in the title of their papers,
without either defining the concept or justifying its use. Writers, for example, have claimed
they "focus on the inter-relationship between corporate governance, financing corporate
~~
are also quasigrowth and stock market development in emerging c ~ u n t r i e s . "There
definitions, which refer to what "corporate governance" is dealing

rather than with

what it really is or seems to be. Another example from a well known international corporate
governance expert:24
"Somewhat more generally we can define corporate governance as the set of methods to
ensure that investors (suppliers of finance, shareholders, or creditor^'^) get a return on
their money".26
The question is, can we really define corporate governance as "the set of methods?"
There are also fallacious definitions represented by Monks and Minow who in a book
entitled "Corporate Governance", who write about everything but corporate governance.
They state:
"One factor that can make the difference between smart and dumb choices is corporate
governance. In essence, corporate governance is the structure that is intended to make
sure that the right questions get asked and that checks and balances are in place to make
sure that answers reflect what is best for the creation of long-term, sustainable value.
When that structure gets subverted, it becomes too easy to succumb to the temptation to
engage in self-dealing".27
Is corporate governance "the structure" which intends to assure that right questions are
asked? If that structure gets subverted, then the right questions probably cannot be asked.
The authors propose that if such structure gets subverted, the issue is not about questions but
about the temptation. The above proposition is semantically ill-f~rmed'~.
Still other scholars write a little story what they think corporate governance is and call
it a "definition", thereby clearly demonstrating a lack of understanding of what definition is
all about. Note for example, the following story:
"[ ...l the following formulation of a definition of corporate and organisational
governance which emphasises the linkages between its various component: Through
ongoing shared understanding and awareness-raising, organisations achieve good
corporate governance by aligning, synchronising, and integrating the various structures,

"

For example: Ajit Singh (2003). Corporate governance, corporate finance and stock markets in emerging countries.
Journal of Corporate Law Studies 3(1): 41-72. This paper is in fact about every thing else but corporate governance.
For example: Shleifer A and Vishny RW (1997). A survey of corporate governance. Journal of Finance 52: 737-83: at 737.
Laski HJ (1931). The limitation of the Expert. Fabian Tracts. 235: 1-14.
'J Keay A (1997). Corporate Governance During Administration and Reconsrrucrion Index Part 5.3A of the Corporations
Law (1 997). Company and Securities Low Journal 15(3): 145- 16 1 .
6' Shleifer A and Vishny RW (1997). A survey of corporate governance. Journal of Finance 52: 737-83.
Monks RAG and Minow N (2004). Corporate Governance. Blackwell Publishing: USA U K Australia; at p: 2.
'%iz H (1994). Semantic Niches or Logic for Historians. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer
Academic Publishers: Dordrecht Boston London; at: 33-59.
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''

systems, processes, practices, and plans by which the organisation is directed, controlled,
and managed (i.e., governed), involving the collective and individual roles and
responsibilities of: the Board; individual directors; senior executive managers; and staff
and their cultural interface and relationships with: one another; management generally;
shareholders; 'inner circle' stakeholders (i.e., employees, customers, creditors,
financiers); and 'outer circle' stakeholders (i.e., regulators, industry peers, governments,
and the community); to deliver: transparent, measurable, and accountable corporate
performance; and sustainable value-capital enhancement; for the organisation's
shareholders and stakeholders by meeting challenges, exploiting opportunities, and
managing risks derived from: politico-regulatory factors; financial factors;
socioeconomic factors; and environmental factors; in accordance with the corporation's
goals, objectives, and strategies in customised ways which translate to all organisational
levels and which are effectively monitored, evaluated, and reported.29
The above stated approaches to defining the term "corporate governance" are a clear
indication of the need for a well informed methodology.30Because of serious methodological
confusion, description of various Corporate Governance models by Horrigan are "mixed-up"
at the conceptual leveL3' The contractarian vs communitarian focus is best explained in terms
of philosophy of the nation.32 Outsider vs insider control should be discussed in the light of
agency to be more meaningful. Horrigan also does not seem to be clear in understanding the
literature regarding board structure as an internal control mechanism in Corporate
~ o v e r n a n c e .Discussion
~~
of key triggers for transformational changes in Corporate
Governance is not convincing and Diagram 134does not make sense and it does not seem to
fit the title of the paper. Firstly, Horrigan gets himself mixed up in the idea of Corporate

Governance in public and private sector.3s This "mix-up" is further enhanced by his interest

Horrigan B (2002). Key legal and governance issues for companies and boards across the public and private sectors. In:
Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current lssues in Public Sector Governance. University of
Canberra. National Institute for Governance: Canberra: 3-39; at p: 9-10.
30 Lakatos I(1970). Falsification and Methodology of Scientific Research Programs. In Worrall J and Currie G (ed) (1970).
The Methodology ofScientijic Research Programs; at p: 8-101. Philosophical Papers, Volume I, Imre Lakaros. Cambridge
University Press: Cambridge.
" Horrigan B (2002). Key legal and governance issues for companies and boards across the public and private sectors. In:
Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current lssues in Public Sector Governance. University of
Canberra. National lnstitute for Governance: Canberra: 3-39; at p: 4-5.
Darden L and Maull N (1977). Interfield Theories. Philosophy of Science. 44; at p: 43-64.
See also: Horrigan B (2002). Key legal and govcrnance issues for companies and boards across the public and private
sectors. In: Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Currenr lssues in Public Sector Governance. University
of Canberra. National lnstitute for Governance: Canberra: 3-39; at p: 5-6. See, also: Esen R (2001). Internal Control Within
the Legal Structure of UK and German Companies: Prospects for Change. Journal of Corporate Law Studies l(1): 9 1-105.
Horrigan B (2002). Key legal and governance issues for companies and boards across the public and private sectors. In:
Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current Issues in Public Sector Governance. University of
Canberra. National lnstitute for Governance: Canberra: 3-39; at p: 37.
Edwards M (2002). Public Sector Governance - Future Issues for Australia. Ausrralian Journal of Public Administrarion
61(2): 51-61; Horrigan B (2002). Key legal and governance issues for companies and boards across the public and private
sectors. In: Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current lssues in Public Sector Governance. University
of Canberra. National lnstitute for Governance: Canberra: 3-39; at p: 22.
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in decision making of middle management clearly demonstrating a serious confusion of
management with governance.36
Definition is the most crucial stage in problem analysis.37 Until the term "corporate
governance" is clearly defined, it does not make sense to refer to "good corporate
governance". By analogy,38we may consider the following proposition:
"For example, suppose a space ship landed on earth carrying beings from another planet
who were obviously intelligent and similar to earth people in many other respects. [...l.
Until the word "human" is clearly defined, it does not make sense to ask whether such
visitors from space are really human, for the answer depends upon the definition of
"human" ".39
Methodological contributions have never failed to emphasize the importance of a
well-informed methodology.40 However, the question of what is corporate governance - the
process called problem definition - has escaped the governance analysis agenda. As a
consequence, pseudo problems have been formulated in corporate governance with pseudo
solutions.
It must, however, be also recognized that corporate governance is situated in a
complex network of contexts including the relationship between corporate governance and
corporate performance, whether financial, social ethical. and other domains of r e f e r e n ~ e . ~ ]
Much of corporate law, corporate governance and applied business ethics focuses on
corporate decision makers as if they operated in a vacuum or in tune with the Socrates'
erroneous teachings that a person who really knows the good will always do the good thing.42
In this approach, knowledge led directly to action43where one must want to do the good44 in
addition to knowing the good and having a choice of a good act to do.45

Horrigan B (2002). Key legal and governance issues for companies and boards across the public and private sectors. In:
Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current Issues in Public Sector Governance. University of
Canberra. National Institute for Governance: Canberra: 3-39; at p: 37. See also: Edwards M (2002). Public Sector
Governance - Future Issues for Australia. Australian Journal of Public Administration 61(2): 5 1-61.
" Dery D (1984). Problem Definition in Policy Analysis. University Press of Kansas: USA; at p: 14.
Holyoak KJ and Thagard P (1995). Mental Leaps: Analogy in Creative Thought. Cambridge, MA. MIT Press.
39 Salmon WC (1963). Logic. Foundation of Philosophy Series. Prentice-Hall, Inc: Englewood Cliffs, NJ; at p: 95.
Gott R and Duggan S (2003). Understanding and Using Scientfic Evidence. How to critically evaluate data. Sage
Publications: London Thousand Oaks New Delhi. See also: Lakatos 1 (1970). Falsification and Methodology of Scientific
Research Programs. In Worrall J and Currie G (ed) (1970). The Methodology of Scienrljic Research Programr: at p: 8-101.
Philosophical Papers, Volume I, lmre Lakatos. Cambridge University Press: Cambridge.
41
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. See also: Bloor D
(1976). Knowledge and Social Imagery. Routledge and Kegan Paul: London.
42 Socrates developed a system of thinking about things which we call ethics.
36

Mach E (1976). Knowledge and Error. Translation by McComick TJ and Foulkes P (1 976). D. Reidel: Dordrecht, Holland. See also:
Polanyi M (1958). Personal Knowledge: Towards a Posr-Crirical Philosophy. Harper and Row: New York.
43

44

Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison, WI. See also: Knorr-Cetina
KD (1991). The Manufacture of Knowledge. Pergamon Press: Oxford.
4' Rauszer CM (1994). Knowledge Representation System for Groups of Agents. In: Wolenski J (ed). Philosophical Logic in
Poland. Kluwer Academic Publishers: Dordrecht Boston London; at: 61-74.

This epistemological fallacy is still at the basis of most corporate governance research
and law making processes expecting legal compliance from actors in corporate world.46 Such
legal scholarship seems clearly uninformed by modem multidisciplinary approaches to
understanding, explaining and preventing legal and ethical meltdowns in the corporate world.
The research in psychology provides valid and reliable evidence that good people can do bad
or evil things when placed in organisational structures and pressured by the dominant
corporate culture to be a "good team member", obedient to authority, however ill-spirited this
authority may be.47
Consequently, questions have been raised in the literature, such as: "Does law
matter?"

"Does accountancy matter?"

"Does governance matter? "Does corporate

governance matter?" and many other similar questions. These questions may have been
asked on the assumption that corporate governance scholarship with its methodological
"routines" is impeccable, that "it goes without saying". As demonstrated in the previous
chapter, this thesis argues that most of the corporate governance scholarship is inane because
the researchers and commentators do not really know what they research when they denote
"corporate governance" as the object of their inquiry. Their studies of the concepts and
variables of significance have been intuited rather than rigorously examined through their
research.
This chapter considers methodological issues involved in corporate governance
research. It employs methodology in terms of logic of inquiry or methods of reasoning and
principles for applying them. The essential principle is continuous application of just and
effective criticism. However, techniques for controlling the reasoning are still insufficiently
developed, and it is common for many scholars to generate many useless conclusions before
reasoning the desired solution to a problem at hand. "It is possible to use a theorem prover as
a problem

that is to determine an

X

such that P(x) as a byproduct of a proof of the

formula Ex P ( x ) " . ~ ~

46 Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. T h e C o r p o r a t e Governance Law Review (Deakin University): 1 (I): 93- 1 13.
47
Milgram S (1974). Obedience to Authority; an experimental view. Tavistock: London; Milgram S (1964). Issues in the
study of obedience: a reply to Baumrind. American Psychologist 19: 848-852 Zimbardo PG (197 1). Sranford Prison
Experiment [videorecording]. University of Stanford: California; Zimbardo PG, Maslach C and Ebbesen EB (1977).

Influencing Attitudes and Changing Behaviour: An inrroduction ro method, theory, and applicarions of social control and
personal power. Addison-Wesley Publishing CO: Mass, USA
48

Grzegorczyk A (1994). Classical, Relativistic and Constructivist Ways of Asserting Theorems. In: Wolenski J (ed).

Philosophical Logic in Poland. Kluwer Academic Publishers: Dordrechr Boston London; at: 19-3 1.
49
McCarthy J (1988). Artificial Intelligence. Logic and Formalizing Common Sense. In: Thornason RH (rd) (1988). Philosophical Logic
and Artificial Intelligence. Kluwer Academic Publishers: Dordrecht Boston London: p: 16 1 - 190: at p: 167.

Because of dependence on abstract reasoning during research it cannot be assumed
that academic questions can be resolved in a straightforward way by measurement. It is
therefore mandatory to be explicit about one's criticism, too. This requires making
distinctions between methods of reasoning such as how we use logic, select and define
concepts and construct a hypothesis;50 and also how we use methodological concepts, such as
paradigm, system, model, theory, and many others." One must also be precise about these
distinctions in order to establish a meaningful relationship between various areas of inquiry,
assure correct definitions and draw valid inferencess2 from one's analysis and synthesis.53
There is much to be gained from an eclectic perspective that approaches the same research
problem from different theoretical and methodological angles, while at the same time maintaining an
awareness of the disciplinary traditions and rationale of the variety approaches. As the following
chapters demonstrate, corporate governance phenomena can now be approached from a number of
disciplines and perspectives at different levels of inquiry. The potential exists for the numerous
theoretical approaches and research methodologies to be enriched by the incorporation of elements
from each other.
A corporate governance concept per se is "diff~sed".'~and this is considered in detail
in Chapter 3 of this thesis.
The diffusion of corporate governance and related methodological concepts is deeply
entrenched in the research literature. The concepts derive authority, not from clear thinking, but from
authority figures applying their private "scholarly" or "judicial" logic.s5 Their ideas are often
presented in authoritative but not necessarily logical language and, most significantly, are also
promoted as principles in textbooks. Unfortunately, this has the effect of brainwashing the next
generation of "scholarly" thinkers and "legal" minds.56 Consider, for example, the following sample
statement, already referred to in Chapter l .
Copi LM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 401-407. See also: Klayman J and Ha Y-W
(1987). Confirmation. Disconfirmation and Information in Hypothesis Testing. Psychological Review. 94: 2 1 1-228.
For example: "variables". "conceptual schemata", "classificational schemata", "definitional schemata", "typologies".
meta-theories", etc.
52 Hafner EM and Presswood S (1965). Strong Inference and Weak Interactions. Science. 149: 503-5 10. See: Platt JR (1964).
Strong Inference. Science. 146: 347-353. See also: Churchman CW (1948). Theory of Experirnenral Inference. Macmillan:
New York.
53 Grzegorczyk A (1994). Classical, Relativistic and Constructivist Ways of Asserting Theorems. In: Wolenski J (ed).
Philosophical Logic in Poland. Kluwer Academic Publishers: Dordrecht Boston London; at: 19-3 1 .
54 "La diffusion du concept de Corporate Governance. Le concept de Corporate Governance a ete imagine au dfbut des
annies 1990 pour recadrer les objectifs des dirigeants sur I'accroissement de la valeur pour I'actionnaire, au detriment
d'autres objectifs s'ils vont h I'encontre du premier, comme le development a outrance du chiffre d'affaires, ou
I'investissement sans R01 rapide" On author's file.
Common law legal system, with its courts' hierarchy is based on categories of power where logic and integrity comes
second, if at all. Doctrines of precedent, stare decisis other fictions are set in place to supposedly "secure certainty in law".
Surely, countless decisions wrong in law and anathema to logic, have been actively applied to uphold "justice" emanating
from the previous decisions made by courts higher in the hierarchy of a given jurisdiction.
56 The same approach is employed in the Anglo-American or "common law" paradigm where generations of lawyers are
inculcated with obedience to judicial authority, institutionalized in a court hierarchy, rather than to authorities of reason and
ethical imperatives. Consequently, the established stare decisis doctrine functions as an instrumenl of judicial torture.

"By a theory of governance, I mean a conceptually coherent paradigm with both
managerial and public policy respectability. My own model, known as Policy
Governance, is arguabl the world's only existing theory of governance applicable to
all governing boards". Y
"Paradigm", "model" and "theory" are methodological concepts that require correct
usage.58 Using these concepts as synonyms introduces the risk of serious logical errors into
analysis of problems considered. By employing these concepts as synonymous, Carver and
countless other authors are demonstrating their lack of understanding of logical method and
its value in the disciplined scholarly inquiry.59.Consequently, long-standing problems in the
corporate governance field, are not adequately tackled. Hence the research on corporate
governance does not appear to make much progress.
The above quoted statement (by Carver) clearly demonstrates confusion about
methodological concepts. To make matters worse, such errors are often repeated by
subsequent work which similarly fails to sufficiently analyse basic concepts and thus fail to
get to the root of the problem. such as synonyms.60
Another statement, this time from non Anglo-American but European paradigm,6' is
also worth noting.
"This emerging corporate governance paradigm replaces the traditional corporate
governance problem of small, dispersed investors attempting to control entrenched
managers by a model of multilateral negotiations and influence seeking. This model in
practice typically integrates a number of checks and ba~ances".~'
There is no such thing as "corporate governance paradigm" and moreover, a
paradigm cannot simply replace "the traditional corporate governance problem"63 and
especially with "a model" of some kind. Are there non-traditional problems involved as well
in this confusion?

Carver J (2000). Toward Coherent Governance. School Administrator at
htt~:/lwww.findarticles.com~cf
OImOJSD13 57/77336280/~I/anicle.ihtn1l?term=s
accessed on 25 February 2004.
58 Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
59 See, for example papers published in the Company and Security Law Journal demonstrating lack of social science
research methodology. At random, for the purpose of illustration of my statement, I refer to the following paper: Ramsay I,
Stapledon GP. Fong K (2000). Corporate Governance: The Perspective of Australian Institutional Shareholders. Company
and Securiries Law Journul 18(2): 1 10- 150.
See, for example, Menchin Mark (2002). The Carver Model of Corporare Governance in community based organisarions.
Faculty of Commerce. Charles Sturt University: Wagga Wagga. NSW.
6' Tajti T (2005). Corporate Governance: A n Oversold Elitist Idea of No Interest to or for the Central European
Transitory Economies? T h e C o r p o r a t e Governance L a w Review (Deakin University) 1 ( I ) : 2 1-91.
Erik Berglof and Ernst-Ludwig von Thadden (2004). The changing corporate governance paradigm: Implications for
transition and developing countries at: http:llwww.worldbank.org/researchlabcde/washington~I
I1pdfslberglof.pdf accessed
on 04 September 2004 at p: 6.
63 The author does not specify what he means by "traditional corporate governance problem" and fails to indicate any
possible "non-traditional" ones.

Another example of an author who confuses a concept of paradigm with a brief
discourse on "distinguishing three levels of company responsibility" identified by Sir Adrian
Cadbury in the study entitled "The Company Chairman", calling it "Equilibrium: The
Cadbury ~ a r a d i g m " . Still
~ ~ another one referring to "the agency theory paradigm".6s These
and many other writers confuse the paradigm concept with views or opinions a person, Sir
Cadbury for example, may hold. The great inspiration and guidance of Sir Cadbury is,
however, acknowledged. It is important to note that, for example, the "agency theory" is a
theory and not a paradigm. To refer to a theory of any kind as a paradigm is to demonstrate
confusion of methodological terms. This point is considered in depth in this thesis.

These and countless other similar statements in the literature, and more colorful ones
from corporate legal practitioners and a ~ a d e m i c s ,have
~ ~ made the writer aware that
corporate governance discourse is situated in a modem Tower of Academic ~ a b e l . ~As'
indicated previously, this confusion of fundamental methodological concepts, such as
paradigm, frame of reference, system, model, theory, and many others, appears to have been
responsible for a lack of "a structured theoretical debate"68 of corporate governance. Both,
denotative and connotative meanings of corporate governance have been ambiguous, often
because of poorly expressed or understood definitions of concepts.69 The denotation7' of
these terms has reflected ambiguity, but their connotation7' - to be more precise

-

has been

conflicting. However, many writers living in the Tower of Academic of Babel are
mesmerized by charismatic tenants, like above quoted Carver and who also in turn proliferate

Monks RAG and Minow N (2004). Corporate Governance. Blackwell Publishing: USA UK Australia; at p: 58.
Solomon J and Solomon A (2004). Corporate Governance and Accountability. John Wiley & Sons, Ltd: England; at p: 16.
Most writers seem unconcerned with what "corporate governance" really means and any definition will do fine with them.
"Discussing corporate governance is like talking about art".
67 'Tower of Babel" is employed here as a metaphor, based on a Biblical story. According to the Book of Genesis 1 1: 1-9 the
name "Babel" was derived from Hebrew word balbel, meaning "confusion." Holy Bible. The New King Jamcs Version
(1982). Thomas Nelson Publishers: Nashville.
Grewlich KW (1999). Governance in "Cyberspace". Access and Public Interest in Global Communication. Kluwer Law
International: The Hague London Boston at p: 7.
69 The distinction between connotation and denotation is a subject of logic. This distinction has been used a tool in
constitutional interpretation by a court. See, for example: the Tasmanian Dam Case (1983); Street v Queensland Bar
Association (1989); Cheatle v The Queen (1993); MGinty v WA (1996). The High Court of Australia, however. has
misapplied it by nor adopting developments of logic in this area of knowledge.
70 Denotation, extension, or reference of a term are three words which are used interchangeably in determining what consists
of all those objects of which the term is true. Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company:
New York; at p: 107-1 12.
7 1 Connotation, intention, or sense of terms are three words which are used interchangeably in determining what is the
meaning of a term. Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 108-1 12.
65

the confusion of what "corporate governance" is. Consider as an example "The carver model
of corporate governance in community based ~ r ~ a n i z a t i o n s " . ~ ~
Similarly, the academic studies promoting a global agenda in reference to 'some
governance challenges in its future' are seem unaware of other than their parochial frame of
reference, when stating, for example that "In simpler terms, corporate governance is
understood as a board of directors who represent

shareholder^".^^

This is a "wishful thinking

global corporate governance" and really simplistic rather than "simpler
There is an unfortunate tendency amongst some scholars to treat problems
represented in the above statements as trivial linguistic problems. The absurdity of
interpreting "linguistic" and "trivial" synonymously is apparent in many published papers
'
state of affairs,
that thereby engage in a sterile discourse74due to linguistic c o n f ~ s i o n . ~This
including "sloppiness in definitions and terminology" has been recognized by some scholars
but they have not taken the next step towards resolving the issues involved by development
of a sound methodological model.
"References to corporate governance issues in respect to countries in transition have
commonplace recently. Unfortunately, the terminology and the concept itself are
used quite loosely. The absence of any real consensus on the definition and scope of
corporate governance in transition economies damages the cognitive value of the
ongoing discu~sion".~~
And
"Sloppiness in Definitions and Terminology. [. . .l. Clearly, this situation places
additional responsibility on researchers. One would expect those writing on such a
relatively new subject as corporate governance in transition economies to be
particularly rigorous in order to avoid confusion and misleading analogies.
Unfortunately this is not the case".77
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Menchin M (2002). The Carver Model of corporate governance in community based organisations Faculty of Commerce.
Charles Sturt University: Wagga Wagga, NSW.
73 See, for example: Petrovic-Lazarevic S (2003). The Global Building and Construction Industry: Some governance
challenges in its future. The Journal of Contemporary Issues in Business and Government. 9(2): 99- 109; at p: 99. See also:
McConvill J (2005).Removal of Directors of Public Companies Takes Centre Stage in Australia. A n
Exploration of the Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin
University) l(1): 191-244.
74 "Ambiguous language can lead no only to fallacious argumentation but also to disputes which are merely verbal. Some
apparent disagreements turn, not on any genuine differences of opinion, but merely upon different uses of a term". In: Copi
IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 90.
75 Until the fundamental terms like "model". "theory". "paradigm" and other methodological terms arc clarified relegation of
law and other related disciplines (involved in corporate law discourse) to normative or non-normative categories might be
regarded as tentative only.
76 Kuznetsov A and Kuznetsova 0 (2000). Corporate Governance in a Transitional Economy: Has everything been done to
make the concept work? at: htto:l/www.chs.dklcentres/cees/net~vorW~df/Knesov.~d
Accessed on 08 July 2004.
77
Kuznetsov A and Kuznetsova 0 (2000). Corporate Governance in a Transitional Economy: Has everything been done to
accessed On 08 July 2004.
make the concept work? at: htt~://www.cbs.dk/ccntrcs/cccs/nctworW~df'/Kuznctsov.~dl'

Although the reference above addresses "the ongoing discussion" and "responsibility
on researchers" in "countries in transition" the message applies equally to most researchers
and writers in economically advanced countries. Sloppiness in definitions and terminology,
absence of any real consensus on the definition and scope of corporate governance,
confusion and misleading analogies, is commonplace.78 There are, however, some
exceptions, where researchers clearly distinguish, for example, models from theories.79

2.3

EPISTEMOLOGICAL ISSUES
Within each paradigm there are ideals of rationality which establish the criteria for

correct thinking.80 "Without such ideals, all of us would be at a loss to justify any procedure
as basis for a satisfactory epistemology,81 as the foundation of scientific method,82 or as the
justification of rationality itself'.83
"Natural science has made us change our claims about what there is in the world (also
called our ontology) as well as to review our ways of justifying what we claim to know
about that world (called epistemology), a word that includes ourselves as one of its not
unimportant ingredients. Science has thus made us metaphysicians of us
Corporate governance is a concept rich of meaning but subject to interpretive abuse.
Lack of clear definition of this concept complicates the ways in which the meaning of
corporate governance could be established. In this context, the poststructuralist85concept of
discourse connects the s t r ~ c t u r a l i s tconcern
~~
with form and structure, and facilitates the
ways in which meaning is established. Discourse, in this usage, can be variously described as

" Dery

D (1984). Problem Definition in Policy Analysis. University Press of Kansas: USA.
Clark E (1996). Comparative research in corporate law. Canberra Law Review 3(1): 62-79. See also: Kiel G and
Nicholson G (2003). Boards 7Xat Work. A new guide for directors. The McGraw-Hill Companies, Inc: Sydney.
SO Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
" Dancy J and Sosa E (1992). A Companion to Epistemology. Blackwell: Oxford.
" Blake RM, DuCasse CJ, and Madden EH (1960). Theories of Scientific Method: The Renaissance Through the Nineteenth
Century. University of Washington Press: Seattle, WA.
Dowell P (2000). Brave New Mind. A thoughlful inquiry into the nature and meaning of mental lfe. Oxford University
Press: New York Oxford; at p: 73.
Dowell P (2000). Brave New Mind. A thoughtful inquiry into the nature and meaning of mental life. Oxford University
Press: New York Oxford: at D: 7.
" Poststructuralism as invented by Jacques Derrida, rejects a binary opposition (e.g., lightldarkness, goodkvil, etc) as the
realm of scientific objectivity achieved by studying the structure of a system in the abstract. He pointed out the a binary
opposition is algebraic (a = not-b) and that the two terms cannot exist without reference to the other; so light is defined as the
absence of darkness, goodness as the absence of evil. etc. He dcvcloped a method of deconstruction to erase the boundaries
(the slash) between oppositions. The basic method of deconstruction requires finding a binary opposition. Then, it has to be
demonstrated how each term, rather than being polar opposite of its paired term, is actually part of it. Then \he structure or
opposition, which kept them apart, collapses. Derrida suggested that all text has ambiguity and it is impossible to have a
final and complete interpretation of a text.
Structuralism adds a "scientific" objectivity to scholarship by studying a structure of a system in the abstract. The
structures are considered universal or timeless. It is the structure, which is at the centre of meaning, it originates or produces
meaning.
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a pattern of words, concepts, values, figures of speech and symbols.87It is a coherent way of
describing, categorizing, and analyzing reality, whether physical or social.88
"The scientists have weighed and measured and come to conclusions which have been
of great use to mankind in enabling them, to tome extent at least, to control and make
predictions about the natural world. The philosophers have speculated and asked
awkward .questions about the basis of the knowledge with which the scientists were
operating, about the validity of the facts which the scientists have taken for granted".89
Discourse also provides means of "making sense" of objects, persons,90 and phenomena,
including corporate governance.9' All discourses are textual and contextual, embedded in
historical, legal, political and cultural settings.92 Common to most strands of discourse
analysis93 is a concern with the way in which discourse is organized in terms of abstract
principles. For such discourse to be of any pragmatic value, those involved in the discourse
must understand each other.
Analytic thinking is not much different from an ordinary thinking. Ordinary thinking
is casual rather than sustained. Both modes of thinking, however, can be complex, logical
and purposeful. Most importantly, analytic thinking that is systematic, instrumental and selfconscious. It is thinking, which is objectified and operationalized. Most of all, it involves an
interactive process between the thinker (e.g., a researcher) and his or her experience
expressed as data, information, knowledge:4

and hopefully wisdom, as

Therefore, the

analytic thinking during examination of texts is not only fundamental but also critical to
discourse analysis and other forms of interpretive research. Indeed, it is becoming recognized

" Boguslaw R (1968). "Values in the Research Society". In Churchman CW (ed) (1968). Challenge to Reason. McGrawHill: New York; at p: 51-66 See also: Hicks DM and Katz JS (1966). Where is Science Going? Science. Technology and
Human Values. 2 1: 379-406.
Bloor D (1976). Knowledge and Social Imagery. Routledge and Kegan Paul: London.
89 Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England USA. See Chapter 6 Appearance
and Reality p: 152-198; at p 152.
Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61 -74.
91 Parker 1 and the Bolton Discourse Network (1999). Critical Texrwork: an Introduction to Varieries of Discourse and
Analysis. Open University Press: Buckingham.
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
My experience with students and some scholars have lead me to believe that the two most dominant images they associate
with the concept of analysis are "science" and "insight". Neither is very comfortable with which to work. The image of
"science" bears upon the status of a researcher as "scientist" rather than issue of the character of the data, information and
the pragmatic ways to work with them. The image of "insight" bears upon the "genius" of a researcher through which
analytic processes acquire a mystical quality. When components of any craft are understood then the genius or even its most
noble scholar loses his or her mystical quality which apparently made the insight happen.. Thus, these two images. "science"
and "insight" offer little opportunity to understand the craftsmanship involved in the production of scholarly work.
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland. See also: Polanyi M (1958). Personal Knowledge: Towards a Post-Crilical Philosophy. Harper and Row: New
York.
95 Rauszer CM (1994). Knowledge Representation System for Groups of Agents. In: Wolenski J (ed). Philosophical Logic in
Poland. Kluwer Academic Publishers: Dordrecht Boston London; at: 6 1-74. See also: Knorr-Cetina KD ( 199 1 ). The
Manufacture of Knowledge. Pergamon Press: Oxford.

"

"

in all areas of research that texts are important items of analysis, which can be considered to
be barometers indicative of change.96
"Combining an analytic focus on epistemes with a normative concern over the
requirements of global governance also forced us to straddle analytic and normative
theory. This undertaking reveals that conceiving a normative critique of global
practices and institutions first requires understanding the mechanisms of social
constitution and change, which is an analytical endea~our".~'
When applied to socio-cultural analysis of governance the analysis of discourse has
the potential to demonstrate the process by which business, management, culture and many
other areas of human activity interact in legal construction of corporations law and corporate
governance.

2.3.1 EMPIRICAL
AND THEORETICAL
LANGUAGES
In order to introduce clear thinking into the discourse on corporate governance, this
dissertation rejects a frivolous use of terms like concepts, ideas, variables, models,
hypotheses, theories and paradigms so profusely employed in the literature on corporate
governance.98 In order to increase disciplined enquiry into the field of corporate governance,

a systematic scholarly method and methodology are introduced as the guiding manner of
legal scholarship in general and that of corporate governance in particular. This approach
will not hamper scholars in their pursuit of knowledge in a variety of individual ways;99
rather it will enhance research and its communication among those who go about learning
about the world of corporate

by remaining uncertainty from the interpretation

of definitions and meanings and the analysis of data.'"
"Propositions are either certain and uninformative or informative and not certain.
Metaphysical knowledge which claims to be both certain and informative is therefore
in principle not possible".'02
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Chamberlin TC (1965). 'The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759. See also: Margolis
H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison, WI. See: Knorr-Cetina KD
(1991). The Manufacture of Knowledge. Pergamon Press: Oxford. See also: Lakatos 1 (1970). Falsification and Methodology
of Scientific Research Programs. In Worrall J and Currie G (ed) (1970). f i e Methodology of Scientific Research Programs;
at p: 8- 101. Philosophical Papers, Volume I, lmre Lakatos. Cambridge University Press: Cambridge.
Icm Dean J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483.
1°' "1s certainty attainable?'. In: Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England
USA. See Chapter 6 Appearance and Reality p: 152- 198; at p: 190- 192.
1°' Berlin l(1956). The Age of Enlightenment. Muller. A Mentor Book: New American Library; at p: 180.

The distinction between observational or "real" terms and theoretical or "abstract"
ones is of fundamental importance'03. This distinction, however, is not a logical but
epistemological problem because it involves the confirmation of knowledge,Im the
possibility of comparing it with reality, and questions of observability and nonobservability.'05 This distinction, in its most general sense, is troublesome, for no-one has yet
provided a convincing way of connecting theoretical and empirical states of reality beyond
reproach. This matter is further complicated by the issue of truth-claims.Io6
There is no ultimate all-embracing truth; St. Paul represented paradise as a place in
which we have complete understanding. "For now we see in a mirror, dimly, but then face to

face. Now I know in part, but then I shall know just as I also am known".lo7 Is such ideal
nothing else than an epistemological monism?lo8 Most scholars seem to promote concepts of
epistemological dualism. Hence, whatever knowledge we have of real objectslo9 is only an
indirect or representative one.Il0 This is directly relevant to the concept of corporate
governance, which is a theoretical construct. There is no tangible object as such, to which
one could point in a way that we can point to an "apple" and say: "this is an apple". The
"pointing to corporate governance" is possible, however, as it is argued in the
epistemological monism. For this very reason, each theoretical construct requires a clear
definition, to which scholars can "point to" in their discourse. Although corporate
governance does exist in real world, it does so only because there may be some agreement
between scholars and practitioners as to what organizational structures and process, when
integrated into a system of some kind,"' can be referred to as "corporate governance".

'03 The distinction between observational terms and theoretical terms is a main principle of logical positivism. For example.
Rudolf Carnap's view on scientific theories depends on this distinction between observational and theoretical terms as the
basis for the distinction between two kinds of scientific laws, namely empirical laws and theoretical laws. See: Carnap R
(1959). The methodological character of theoretical concepts. In: Feigl H and Scriven M (ed) (1959). Minnesora Srudies in
the Philosophy of Sciences. University of Minnesota Press: Minneapolis, Minn Volume 1: 38-76.
'04 Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland.
'OS "Berkeley's views on the external world". In: Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin
Books: England USA. See Chapter 6 Appearance and Reality p: 152- 198; at p: 156-164. See also: Knorr-Cetina KD (199 1 ).
The Manufacture of Knowledge. Pergamon Press: Oxford.
'06 Sainsbury M (1991). Logical Forms. An introduction rophilosophical logic. Basil Blackwell: UK USA; at p: 44-102.
'07 Holy Bible. The New King James Version. 1 Corinthians 13: 12.
'OxMcEwan WP (1963). The Problem of Social Scientific Knowledge. Bedminster Press: Totowa, New Jersey; at p: 7.
Io9 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74. See: Knorr-Cetina KD (1991). The Manufacrure of Knowledge. Pergamon
Press: Oxford. See also: Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D.
Reidel: Dordrecht, Holland.
'l0 Lovejoy AC (1930). Revolt Againsf Dualism. Open Court Publishing: La Salle, Illinois.
' ' l Bosch H (1993). Corporare Practices and Conducr. 2"d ed Business Council of Australia: Melbourne; Carson E (2000).
Rhe Development of Board Sub-Committees. Company and Securiries Law Journal 18(6):4 15-428.

Empirical knowledge is not identical with sense-knowledge because it does include a
certain rational elaboration of sense-data.l12 The mere expression of the data of sensation in
language requires the use of certain logical categories. It must, therefore be noted that the
theoretical language consists of logical and theoretical statements and rules of
correspondence; whereas the observational language contains only logical and observational
statements. Failure to recognize this difference by many writers leads to fallacious reasoning
and contributes to mistakes in logical analysis (i.e., fallacious arguments) and errors in
empirical research.l13 Although the issues involved are not examined in this theoretical
dissertation in a detailed context of empirical studies, it is of importance to note that
methodology of research has developed methods to link or "connect" the language of theory
to the language of empirical domain and vice versa1I4.
This point has been raised above by reference to epistemological monism. However,
governance or corporate governance exists in the same way as do "leadership",
"intelligence", "prejudice"; and countless other abstract objects.Il5 These can, however, be
measured and evaluated. Each abstract concept can be said to be expressed through
numerous attributes or characteristics which can serve as indicators, pointing to the abstract
concept under enquiry. What psychologists have done to an IQ or intelligence concept needs
to be done by academics and practitioners to the corporate governance concepts. This thesis
contributes to this: "doing" process by proposing a rigorous methodology and a clear
corporate governance definition.
The epistemological problem of the relation between theoretical and empirical
knowledge falls to the level of pragmatics.116Epistemological analysis begins where the
question of the relationship of knowledge to reality is considered.''' This relates directly to
corporate governance issues. Unless epistemological analysis of this and other relevant
concepts takes place, the corporate governance discourse shall remain as sterile as it has been
up to now. Here one deals not only with logical correctness but also with the question of
'l' Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison, WI. See also: Knorr-Cetina
KD (1991). The Manufacture of Knowledge. Pergamon Press: Oxford.
] l 3 Gott R and Duggan S (2003). Understanding and Using ScientiJic Evidence. How ro critically cvaluare dara. Sage
Publications: London Thousand Oaks New Delhi. See, for example: Mach E (1976). Knowledge and Error. Translation by
McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht, Holland.
The correspondence rules connect the theoretical terms with the empirical ones.
l" Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
""auszer
CM (1994). Knowledge Representation System for Groups of Agents. In: Wolenski J (ed). Philosophical Logic
in Poland. Kluwer Academic Publishers: Dordrecht Boston London; at: 61-74. See also: Knorr-Cetina KD (1991). The
Manufacture of Knowledge. Pergamon Press: Oxford.
'l7 "Berkeley's views on the external world". In: Emmet ER (1968). Learning ro Philosophize. A Pelican Book. Penguin
Books: England USA. See Chapter 6 Appearance and Realiry p: 152-198; at p: 156-164. See also: Knorr-Cerina KD (199 l).
The Manufacture of Knowledge. Pergamon Press: Oxford.

reality regardless of the truth-values, where confirm-ability is of importance."* Thus,
questions concerning a definition of truth (confirm-ability, provability, verifiability), or a
characterization of the elements of knowledge according to observability or nonobservability of their content, are no longer limited to logic but are also pragmatic in sense of
being methodological."9 The relations between theoretical and empirical knowledge has
been addressed in the traditional inductivist
logical positivist.

and the reductionist approach of the
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It is often argued in the literature that corporate governance does not matter because it
has no influence on corporate financial performance.'22 This view, however, is money
centric"3 only and as such it should be treated with the same tolerance as society affords to
egocentric persons or

A corporation may also be considered to exist and function

for other reasons than just a pecuniary elixir

12'

for the chosen few. Wealth creation and

distribution can be conceptualized beyond money matters or the "bottom line". In context of
the scheme of things, it must also be remembered that corporate performance is not a
function of corporate governance alone .126 Moreover, some thinkers argue this point also, as
9,

follows:
I am becoming less and less comfortable with the phrase 'corporate governance' - not
because of its content but because it has been so widely used that it may become
meaningless. 127
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C'mbritlpc liK 9 Y . See also: Boguslaw R (1968). "Values in the Research Society". In Churchman CW (ed) (1968).
Challenge ro Reason. McGraw-Hill: New York; at p: 51-66. See also: Hicks DM and Katz JS (1966). Where is Science
Going? Science, Technology and Human Values. 2 1 : 379-406.
Dery D (1984). Problem Definition in Policy Analysis. University Press of Kansas: USA. See also: Knorr-Cetina KD
(1991). The Manufacture of Knowledge. Pergamon Press: Oxford.
I2O Bazerman C (1988). Shaping Wrirren Knowledge. University of Wisconsin Press: Madison, WI. See also: Knorr-Cetina
KD (1991). The Manufacture of Knowledge. Pergamon Press: Oxford. .
Dodwell P (2000). Brave New Mind. A rhoughrful inquiry inro rhe nature and meaning of menral life. Oxford University
Press: New York Oxford. Dodwell states at p: 8, as follows: "Philosophers have tended to eschew the field of metaphysics,
and under the influence of positivism - the claim that only physically observable and measurable quantities are real and
worthy of scientific attention - even went so far at one time as to declare all metaphysics to be nonsense".
(A

l'? Goergen M, McCahery and Renneboog L (2003). Journal of Corporate l a w Srudies 3(2): 379-399. See also: Cumming DJ (2003). The
Structure. Governance and Performance of UK Venture Capital Trusts. Journal of Corporare l a w Studies 3(2): 401 -427.

This neologism "moneycentric" speaks for itself in a generic sense.
At this point a debate between and with rational economist could clarify the issues involved. However, this debate is
covered widely in the literature and is not of significance to the main thrust of this thesis.
" Pecunia means "money", however, in original Latin pecunia used to mean "cow droppings".
Adams ES (2003). Corporate governance after Enron and global crossing: Comparative lessons for cross-national
improvement. Indiana Law Journal. 78:723; at p: 735.
12' See: The Hon Justice Owen (2003). The failure of H l H Insurance. Volume I: A corporate collapse and its lessons. The
HIH Royal Commission, April 2003; at p: 23. By analogy, a rhetorical question may be asked whether a wide usage of
phrases like "Your Honour" or 'The Royal Commission" and the like renders them (i.e., the phrases) useless?
l"
l"

However, lessons from corporate failures or collapse highlight the importance of a
strong, independent, and informed board capable of evaluating management performance.'28
Such boards are also expected to be actively involved in the development of corporate
strategies, both short term and long term ones. Moreover, corporate governance should
assure that management complies strictly with codes of conduct. However, such compliance
should not hinder the necessary degree of flexibility and risk taking which are mandatory for
peak management performance. 129
This dissertation addresses these two problem areas130 for the case of corporate law
through an analysis of the literature in an interdisciplinary context. Such research unravels
hidden cultural preconceptions by disclosing alternative concepts and lines of action.
Analysis of this kind therefore requires consideration of closely related areas of culture and
d i s c l ~ s u r e . ' ~This
' is necessary due to some recently found statistical evidence for correlation
between disclosure regimes, cultural values and corporate

The interaction

between culture, disclosure and corporate governance is clearly established in studies, which
have found that, for example, "Our conceptions of 'corporation' and 'group' are not
universal but ethnocentric and are undergoing change,,.133
"Since disclosure is an 'accounting activity involving both human and nonhuman
resources or techniques as well as the interaction between the two'"4. It is important
for studies in this area to address both culture and corporate governance issues. Thus,
by incorporating factors identified by the environmental determinism theory, cultural
theory and corporate governance theories, the variability in the extent of voluntary
disclosure may be better explained".13"

*'l

Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Sludies 3(2): 379-399.

Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): 1 (I): 93- 1 13. See also: Adams ES
(2003). Corporate governance after Enron and global crossing: Comparative lessons for cross-national improvement.
Indiana Law Journal. 78:723; at p: 735. See also: Goergen M, McCahery and Renneboog L (2003). Journal of Corporate
Law Studies 3(2): 379-399.
I3O That is: (1) "whether corporate governance matters" and confusion of methodological terminology.
13' Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Corporate Law Sludies 3(1): 3-39. See also: Ribstein LE (2003). International
Implications of Sarbanes-Oxley: Raising the Rent on US Law. Journal of Corporate Law Studies 3(2): 299-327; at p: 301305. See also: Lannoo K (2003). The Emerging Framework for Disclosure in the EU. Journal of Corporate Law Studies
3(2): 329-358.
'31 Licht AN (2001). The Mother of all Path Dependencies toward a Cross-Cultural Theory of Corporate Governance
Systems. Delaware Journal of Corporate Law. 26: 147-205; at p: 197.
'31 Famar J (2001).Corporate Governance In Ausrralia and New Zealand. Oxford University Press: Oxford New York: at p: 462.
134 Perera MHB (1994). Culture and International Accounting: Some Thoughts on Research Issues and Prospects. Advances
in International Accounting 7: 267-285; at p: 268.
Haniffa R and Cooke T (2000). Culture, corporate governance and disclosure in Malaysian corporations. Paper presented
a1 the Asian AAA World Conference in Singapore. 28-30 August 2000; at p: 1-2.

For this very reason, corporate disclosure and corporate governance culture are an
integral part of this analytical study.
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The recent trend, however, involves the shift from

disclosure to substantive regulation.13'
This thesis also presents the research topic in terms of application of corporate
governance concepts to an analysis of corporate failure or collapse across jurisdictions.
Hence, this thesis considers analytically the employment of corporate governance principles
developed primarily not only in law, but also in economy, management,'38 organizational
behaviour and other areas of research. The inter-disciplinary approach is reflected in the
literature on the subject, where financial and policy perspectives are taken into a c ~ 0 u n t . l ~ ~
Globalization also complicates the implementation of legal oversight. Companies, which
operate in the international environment, are subject to legislation that differs between
sovereign states. Furthermore, cultural and political differences may create barriers to
consistent, efficient and effective legal compliance.'40An act of a company that conforms to
the rules in one jurisdiction often is not prescribed in another one.I4'
The other purpose of the thesis is to illustrate explicitly that the application of
corporate governance principles would enhance analytical description, explanation142and
understanding of corporate governance in its theoretical and regulatory context^.'^) The
philosopher E. Nagel points out:
"It is the desire for explanations which are at once systematic and controllable by
factual evidence that generates science; and it is the organization and classification of

Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39.
13' Ribstein LE (2003). lntemational Implications of Sarbanes-Oxley: Raising the Rent on US Law. Journal of Corporate
Law Studies 3(2): 299-327; at p: 301-305; Solaiman SM (2005).Adoption of the Disclosure-Based Regulation for

Investor Protection in the Primary Share Market in Bangladesh: Putting Cart Before the Horse? The Corporate
Governance Law Review (Deakin University): l(1): 1 15-146. See also: Lannoo K (2003). The Emerging Framework
for Disclosure in the EU. Journal of Corporate Law Studies 3(2): 329-358.
13' Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
13' Carver J and Carver MM (1997). Reinventing your Board: A step-by-step guide to implementing Policy Governance.
Jossey-Bass: San Francisco; Fukao M (1995). Financial Integration. Corporate Governance, and the Performance of
Multinational Companies. The Brookings Institution: Washington.

ImMescherB and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): l ( 1 ) : 93- 1 13. See also: Roe MJ
(2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Sharpe B ( 1 996).
Making Legal Compliance Work; Standards Association of Australia (1998). Australian Standard. Compliance Programs
(AS 3806-1998). Standards Australia: Sydney;. Tunstall 1 (1996). Corporations Law Compliance Guide. Pitman Publishing:
Melbourne; See also: CCH: Sydney; Environment Australia online. Compliance and Enforcement.
h t t n : l l w w w . e n v i r o n m e n t . a o v . a u / e n b c l c o m ~ r h t n ; Environment Protection and Biodiversiry Conservation Act 2001
(Commonwealth).
14' T Prosper and J Miller (1997). Law and the Regulators. Oxford University Press: Oxford.
'41
Lipton P (1991). Inference to the Best Explanation. Routledge: London.
'43 Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175. See also:
Kantorovich A (1988). Philosophy of Science: From Justification to Explanation. British Journal for the Philosophy of
Science. 39: 469-494.

knowledge on the basis of explanatory principles that is the specific goal of
science".
It is important to note that explanation involved theory,'45a matter the author shall
discuss in great detail later on.'46 This is of significance, given that there is a lack of
extensive and in-depth research linking corporate failure to corporate governance'47 and legal
systems. l48
Following the recent corporate collapses, various arguments are debated in the
literature that only the market forces matter and the corporate governance does not. A
plethora of questions is raised in the literature involved in this unresolved discourse. Some of
these set an enigma,'49 as follows: "Corporate Governance - who cares"?'50 "Does Law
~ a t t e r " ? ' ~"Does
'
corporate governance matter"?'52 "Corporate governance and firm
pegormance: Is there a relationship"?ls3 "Why corporate governance matters"?ls4 This

dissertation addresses this unresolved issue or puzzle. If the corporate governance matters,
the question remains as to the extent of its influence on the company's activities? If corporate
governance does influence corporate activities then it is of importance to consider the range
of corporate governance influence on the firm's activities in contexts of corporations
efectiveness? Possible answers to this question may highlight issues of corporate failure and

IM Nagel E (1961). The Structure of Science: Problems in the Logic of Scientijic Explanation. Harcourt Brace & World:
New York. See also: Pitt J (1988). Theories of Explanation. Oxford University Press: Oxford
14' Lipton P (199 1). Inference to the Best Explanation. Routledge: London.
Constmcting explanations is the scholar's stock-in-trade. See, for example: Hempel CG and Oppenheim P (1948).
Studies in the Logic of Explanation. Philosophy of Science. 15: 135- 175. See also: Kantorovich A (1988). Philosophy of
Science: From Justification to Explanation. British Journal for the Philosophy of Science. 39: 469-494.
14' Bosch H (1993). Corporate Practices and Conduct. 2* ed Business Council of Australia: Melbourne; Carson E (2000).
Rhe Development of Board Sub-Committees. Company and Securities Law Journal 18(6):415-428.
14' Research literature has little to offer about the structure and process o f a small group decision-making such as a board of
directors or on the networks of influence that exist within such group. See: Baysinger BD and Hoskisson RE (1990). The
composition of boards of directors and strategic control. Academy of Management Review: 15; at p: 72-87. See also:
Carlopio J. Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne; Carver J and
Carver MM (1997). Reinventing your Board: A step-by-step guide to implementing Policy Governance. Jossey-Bass: San
Francisco; Johnson JL. Daily CM and Ellstrand AE (1996). Boards of directors: A review and research agenda. Journal of
Management 22(3): 409-438.
149 An "enigma" denotes "a puzzling thing or person".
International Fund Strategies. Corporate Governance - who cares? Centaur Communications Ltd at
hu~://ds~ace.dial.Dioex.com/ion.em/ion/i~s/9706
cvr.htm accessed on 4 November 2002.
l'' Baysinger BD, Kosnik RD and Turk TA (1991). Effects of board and ownership structure on corporate R&D strategy.
Academy of Management Journal 34:205-214; Cheffins BR (2000). Does Law Matter: the separation of in the United
Kingdom. University of Cambridge. Faculty of Law. Working paper e-mail: brc2 I @cam.ac.uk
l'' Larcker DF (2004). Does Corporate Governance Really Matter at
htt~://credit.wharton.unenn.edu/facultv/richardsodLRT.~df
accessed on June 29 2004. See also: Pheasant B (2002).
Business resists governance by black-letter law. Australian Financial Review 15 August 2002.
Young B (2003). Corporate governance and firm performance: Is there a relationship? Ivey Business Journal
September/October 2003: 1-5. See also: Goergen M, McCahery and Rcnneboog L (2003). Journal of Corporate Law Studies
3(2): 379-399.
Price Waterhouse Coopers (2003). Why corporate governance matters? at:
<http:Nwww.pwcglobal.corn/Extw..
./A7A8CBCF20147ACBCA256C4E0009C90> accessed on 29 July 2003.

c o l ~ a ~ s ewhich
l ~ ~ , in turn could assist corporations and governments in development of
strategies for preventing corporate collapse.ls6 "Bad" corporate governance is regularly
invoked in search of reasons for inadequate corporate effectiveness, failure or collapse.
However, corporate governance is hardly ever clearly defined.
As previously indicated, the related methodological concepts of models, theories,
systems and paradigms of corporate governance are often fallaciously employed. This state
of affairs resembles a proverbial "Tower of Babel" compounding the terminological
confusion in the area of corporate governance. This conceptual confusion is often discounted
as

semantic^"'^^

rather than addressed in a thoughtful manner.ls8 Conversion of important

problems into linguistic ones does not take away their importance. This thesis attempts to
clarify this confusion by developing a clear distinction between the said methodological
terms.
Much can be learned from a study of corporate governance in its theoretical and
regulatory

The link between the two lies primarily in the practical reality of

decision making in business, regulatory and adjudicative realms. The practical context for
this discussion is interdisciplinary. This thesis argues there is a need to take full account of
underlying conceptual determinants in order to understand the reasons for confusion or
misunderstanding of arguments and counter arguments offered in the literature on corporate
governance and in the judicial dispositions of disputed issues.
The author does not intend to wax lyrical about the scarcity of academic

researcher^'^' and writers16' who examine corporate governance by reference to collapse as a
proper subject for research.'62 Perhaps it is the learned optimism of "Go Johnnie Go!"

The distinct meaning of the concepts of "failure" and "collapse" is addressed in this thesis later on.
Skeel DA, Jr (2002). Virtual Privatization: Governance Reforms for Government-Owned Firms. Journal of Corporate
Law Studies 2(1): 82-108.
' l "Semantics is the study of meaning: how words and sentences are used to convey meaning, how intended meaning
determines the form and interpretation of an utterance. Semantics as a discipline, however, is not limited to questions of
verbal definition but encompasses also questions relating form to substance, symbol to symbolized, syntactical species to
intended meaning". See: Dodwell P (2000). Brave New Mind. A thoughtful inquiry into the nature and meaning of mental
life. Oxford University Press: New York Oxford; at p: 47-48; Hiz H (1994). Semantic Niches or Logic for Historians. In:
Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic Publishers: Dordrecht Boston London; at: 33-59.
The absurdity of treating linguistic question contemptuously or interpreting "linguistic", "semantic" and "trivial" in
discussions of problems leads to banal views. See: Tweney RD. Doherty ME and Mynatr CR (eds) (1981). On Scientific
Thinking. Columbia University Press: New York.
Is9 The key question or enigma addressed by this thesis is a profound one because the effecrivencss of corporation is usually
identified with the effectiveness of corporate governance.
The U M I ProQuest Digital Dissertations search lists 12 dissertations dating back 10 1973 and only one from the Australia
(the University of Melbourne -1993). The most recent one is from the Boston University dated 2000. See:
htt~:Nwwwlih.umi.coddissenations/fullci(/996.5658
accessed on 06 January 2004.
Altman El (1971). Corporate Bankruptcy in America. Hearth Lexington Books; Argenti J (1976). Corporate Collapse.
The causes and symptoms. A Halsted Press Book. John Wiley and Sons. New York.
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This does not seem to be contra to the general theme of the abundant confusion in research on corporate governance
issues; however, it is noted that corporate collapse is a specilic topic, not addressed here in detail.
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attitude in the business and academic states of consciousness, which causes avoidance of
research into the business failure of corporations or their collapse. Preference for success
drivers does, however, overshadow the need to investigate corporate failure and collapse;'63
therefore the problem of corporate failure or collapse must also be taken into account in
corporate governance research in order to have a complete gestalt of the business landscape
which could be researched for informed corporate governance. A multi-disciplinary approach
is probably of great value in such research. This thesis takes this perspective into account, but
the focus of this thesis is primarily concerned with matters legal. In the literature it is noted
that:
"Recent financial failures in Australia and the United States have necessitated a
rethinking of corporate governance principles and practices. Governmental responses,
at least in the common law world, confirm that best practice in good corporate
governance transcends boundaries, with converging norms of corporate governance
being one result of these d e v e l ~ ~ m e n t s . " ' ~ ~
Although there are a number of books and articles on corporate failure and collapse almost all of them by journalists and only a handful by academics'65

-

there is a

demonstrated lack of focus on the process of corporate failure or collapse. This thesis,
however, is not in the business of blame attribution or the gap-filling syndrome to justify reasons for focusing on the relationship between the effectiveness of corporate governance
and corporate performance'66 by reference to issues of corporate failure or collapse.

2.4

TERMS, VAGUENESS, AMBIGUITY AND DEFINITIONS
The next chapter of this thesis considers the concept of corporate governance in great

detail; exposing vagueness,'67 ambiguity and lack of correct definitions of this thing we call
'l
This is simply the author's personal view and as such subject to "opinion evidence rule". A proper study could be
considered to explore the reasons by most scholars to effectively avoid explorations into corporate failure or collapse.
Paul von Nessen, (2003). Corporate governance in Australia: Converging with international developments. Australian
Journal of Corporate Law 15(3): 189- 224; at p: 189. See also: Kim HJ (2002).Toward the "Best Practice" Model in a

Globalizing Market: Recent Developments in Korean Corporate Governance. Journal of Corporate Law Studies
2(2): 345-366.
'l
Hence, the scarcity of academic researchers in the area relating corporate governance to corporate collapse, referred to in
the previous paragraph
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. See also: Goergen M,
McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. Daily CM and Dalton DR (1992).
The relationship between governance structure and corporate performance in entrepreneurial firms. Journal of Business
Venturing: 7: 375-386. Ezzamel M and Watson T (1993). Organizational from, ownership structure and corporate
performance: A contextual empirical analysis of UK companies. British Journal of Management. 4:161-176; Hilmer FG The
Independent Working Party into Corporate Governance (1998). Strictly Boardroom: Improving Governance to Enhance
Company Performance. Second edn, Information Australia: Melbourne, in association with the Sydney Institute: Sydney;
Hilmer FG and Donaldson L (1996). Management Redeemed: Debunking the Fads that Undermine Corporate performance.
Free Press Australia: Sydney.
l'
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.

"corporate governance". In order to engage in the meaningful critique of the issues involved,
there is a need to examine the logical apparatus necessary for such critique.
Words, are all we have with which to express ideas in science.I6* SO,being "exact" in science
means being also "exact" how we define and use words.lh9
"The point is that there is only something which is interesting, important and tricky to
consider in the 'Concept of X', if X stands, not for a clear-cut class of material objects,
but for an abstraction, a quality, something that cannot be pointed to and thus defined
ostensively. What is normally being done in considering the concept of X is to analyse,
examine, how the word X is used, what it is being used to stand for, and in doing this,
if X is an abstraction, one must inevitably consider also the characteristics, qualities, of
what it is being used to stand for; these are inevitably bound up with the criteria of
what it is to be an x"."~
Much science is about defining terms and much progress in all sciences has been
made by developing definitions of concepts.171This also refers to concepts in the corporate
governance scholarship. Concepts start vague, become more clear as a research plan takes
shape, and then sharpen by the conclusion of the project. Here, "vagueness"'72 must be
distinguished from "ambiguity .173 When a term is vague, it has one meaning which is not
7,

specific; however, an ambiguous term is used in a way which gives more than one possible
meaning.
"A term is vague when it's meaning requires clarification in a given context. A term is
meaningless when it is used in such a way that clarification in the ordinary sense is not

possible".'74
Understanding this difference between ambiguity and vagueness'75 is of fundamental
importance to corporate governance scholarship. Vagueness of the term like "corporate
governance" may in certain, well defined context is tolerated. Ambiguity, however, is not
acceptable. Clarity of concepts is, however, obtained through well formed definitions and re-

'

There are some exception, because tangible models are or can be constructed to "express ideas", for example, a double
helix model of DNA made from metal plates and wire by James Watson and Francis Crick in 1953. They used chemical
studies (including X-ray diffraction studies) by Erwin Chargaff. the Austrian chemist, to construct their model. See: Hull
DL (1988). Science as a Process. Chicago of University Press: Chicago.
Blackmore JT (1983). "Should we Abolish the Distinction Between Science and Metaphysics?" Philosophia 12; at p:
393-400. See also: Griinbaum A (1976). Is the Method of Bold Conjecture and Attempted Refutation Justifiably the Method
of Science? British Journal for the Philosophy of Science. 27: 105- 136.
I7O Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England USA. See Chapter 3 On
Concepts p: 7 1-84; at p: 73-74.
It is also noted that "Much scientific knowledge involves relationships among things or events, rather than entities in
isolation. Concept maps are ideal for displaying such related concepts". Gauch HG Jr. (2003). Scientific Method in Practice.
Cambridge University Press: Cambridge UK. New York USA; at p: 389. See also: Hull DL (1988). Science as a Process.
Chicago of University Press: Chicago.
l' Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.
Manicas PT and Kruger AN (1976). Logic. The essentials. McGraw-Hill Book Company: New York; at p: 17-20.
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Barry VE and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 76.
17' Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.

definitions. This process of definition and re-definition requires extensive critical analysis.'76
Here, the articulation and use of concepts is a driving force behind a meaningful academic
discourse. Vagueness is at times an inevitable consequence of the basic ways language is
learned and of the fact that meanings are not fixed by explicit rules. Most of the time it may
not be of importance whether wee say, for example, "hat" instead of "sombrero". At times,
this vagueness inherent in many of our terms may even serve useful purposes by facilitating
'~~
however, is
communication across the boundaries of open-ended e ~ p e r i e n c e . Ambiguity,
harmful and it is an obstacle to communication, except in cases of imaginative, literary use; it
is also used humorously in making puns.'78
"We may distinguish two kinds of ambiguity: (1) ambiguity which results when a
word or expression can be readily interpreted in two or more different ways, and (2)
ambiguity of reference, when a term may refer to more than one thing but where the
context does not indicate which one"."9
When two scholars understand an expression which they both use in their
presentation, whether written or oral, then each of them understands it by means of his or her
. ' ~ ~instance, on
own thought, i.e., by means of their own process of ~ n d e r s t a n d i n ~For
hearing or reading the word "governance", each one of them may think of different concepts
and attribute different meanings to that word. But if the difference consists, for example, in
that on hearing or reading the word they think of the same state of things, but one of them
whereas agrees with the proposition the other does not, they are contributing different
meanings to the word. Hence the problem whether two persons use an expression in the same
meaning or in different meanings determined by whether their thoughts about the word
agree. Therefore, it is of fundamental importance to clarify meaning of expressions used in a
discourse when communicating one's thoughts. Definition and meaning are inter-related
because a definition is an explanation of the meaning of a term.18' Meaning, in turn, can refer
to either denotation or connotation .182
9,

D (1984). Problem Definition in Policy Analysis. University Press of Kansas: USA.
J (2004). Trust and Corporate Communications. Journal of Corporare Law Studies 4(2): 465-483.
17' Mae West's famous remark, "When women go wrong, men go right after them".
179 Manicas PT and Kruger AN (1976). Logic. n e essentials. McGraw-Hill Book Company: New York; at p: 19.
lBOTweney RD. Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New York
Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175. See also:
Kantorovich A (1988). Philosophy o f Science: From Justification to Explanation. British Journal for rhe Philosophy of
Science. 39: 469-494.
l'
Barry V E and Soccio DJ (1988). Practical Logic. Holt Rinchart and Winston Inc : USA England; at p: 48. Copi IM
(1961). Introduction ro Logic (2nd ed). The MacMillan Company: New York; at p: 107-1 12.
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2.4.1

TERMSAS OBJECTIVE COUNTERPARTS OF EXPRESSIONS
It is problematic that corporate governance literature does not seem to be concerned

with the relations that hold between terms and the objects to which those terms apply.IB3Two
such relations are signaled out of this connection, namely that of designating and that of
denoting. IB4

EXTENSION
OF TERMS
The extension of a term or phrase refers to the timeless class of all things to which the
word applies or which "fall under" or are described by that term or phrase. The concept of
extension is of fundamental importance during the corporate governance discourse because it
is clearly linked with denotative aspect of corporate governance. Hence, the extension of a
term is fixed and so it is not one thing at some time and something else or another thing at
some other time. The extension of words can be indicated either by simply pointing to
objects in the extension of the word.lBSThis point has already been signaled above, by
reference to an "apple". Using an alternative example, in order to give the meaning of the
word "cat", we can point to a variety of cats. We cannot do such pointing with corporate
governance. However, many scholars discuss corporate governance as if pointing to it like
we do when we point to a cat or an apple. They even point to "good governance" in the same
way as we point to "good apples". Such "pointing" is clearly "good" if others can accept the
"pointer's assumption of goodness". To consider this argument further, we must recognise
that this "pointing" is a nonverbal extensional definition For example, the word "director"
has as its extension all directors - past, present and future. The phrase "executive director"
has as its extension all (past, present, and future) executive directors (which are a proper
subset of the former class of "director .186 The same applies to the word "governance". It has
9,

as its extensions all governance - also past, present and future. This method of indicating the
extension of the words is called "ostensive definition".18' However, such definition is often
of little value in practical terms; however, it offers the first step in the definition processes of
corporate governance. Another method of indicating the extension of a word is to name some

18' Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61 -74.
Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 107-1 12.
lBS Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61 -74.
Barnard C1 (1968). The Functions of the Executive. Harvard University Press: Cambridge. MA.
18' Salmon WC (1963). Logic. Foundation of Philosophy Series. Prentice-Hall, Inc: Englewood Cliffs, NJ; at p: 91.

of the objects in its extension, if such objects in the extension have proper names.188Thus,
one can mention examples of the extension of the word "painter" by naming various painters:
Renoir, Picasso, Ctzanne, etc. This is a verbal extensional definition. Similar attempts have
been made, however erroneously, when defining corporate governance in terms of one-tired
and two-tiered boards of directors.
It is of fundamental importance to note that "denotation" and "reference" are at least
two common synonyms of "extension .189 The denotation of a term consists of all those
11

objects of which the term is true.lgOThe members of the denoted class are often spoken of as
"the denotata" (or singular "denotahrm") or "the referents".I9' It is therefore important for
the corporate governance scholarship to make a rigorous intellectual effort and take into
account all those objects of which the term "corporate governance" is true.Ig2 This would
also require to identify the object which could confuse or introduce ambiguity, if for
whatever reason, these were mixed with ones clearly recognized as the denotata of
"corporate governance.
"The denotation (or extension) of a term is the collection or class of objects to which
the term may correctly be applied. For example, the denotation of chair would be any
example of a chair. The denotative definition of politician would be an example of a
politician: Ronald Regan, Tip O'Neil, Geraldine Ferraro, and so forth. Defining
denotatively is defining through example; a term is said to denote the object it can be
applied to".193

A termlg4 is said to designate, in its given meaning, every and only such object about

which it may truly be predicated. For example, referring again to the term "director", we can
state that it designates, in its ordinary meaning, Mr. X Adleroff, Mr. Y Williamstein, etc.,
since that term may truly be predicated about each of them, for the ordinary meaning of the
term in question. Likewise, the term "corporation" designates, for its ordinary meaning, X
Unsett Pty Ltd, Y Encrap Ltd, etc., because it may truly be predicated about each of these
objects, when used in its ordinary rneaning.lg5 It is important to note that denotative

'*'

Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 107-116.
Manicas PT and Kruger AN (1976). Logic. The essentials. McGraw-Hill Book Company: New York; at p: 13.
19' Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 113-117.
'91 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
'91 Bany VE and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 48.
All nouns in their ordinary meanings are terms of their language; also statements when used to replace a noun are also
terms. Hence, such expressions as: "city", "river", "the largest town in Australia", "a lake in Germany", etc., are terms. The
meaning of a term is called a concept in the logical sense of the word.
'91 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.

definitions cannot be used to define words which have no d e n ~ t a t i o n ,such
' ~ ~ as the words
"unicorn" or "centa~r".'~'Thus, "the recognition that an extension may be empty or null can
be used to resolve the ambiguity of some occurrences of the term "meaning .198
9,

DESIGNATING
AND DESIGNATA
The objects designated by the term are called its designata. The question needs to be
answered, what are the designata of corporate governance? Firstly, we must agree that
corporate governance is "for real" and not something which has no reference in the real
world. Not every term, however, has a designatum. For instance, the term "Glass Island" has
no designatum, as there is no object such that term might truly be predicated about it; hence,
such term is called empty for that meaning. However, there are terms, for which designata are
invented by human imagination. For example, religions and theologies have recognized,
either as real, or quasi real, numerous designata characteristic of "Angels" whether "good"
and "evil" ones. Some terms have only one designatum such as "the richest man in the
world", "Bill Gates", "the New York", etc. Those terms with one designatum are called
singular for that meaning. Finally, those terms, which, for a given meaning, have more than
one designatum, are called general for that meaning; "Man", for example. It has intuitively
been recognized that there is no one best model of corporate governance, for example,
however, this term may be understood. Such recognition, however, is an analytic statement
masquerading as a synthetic one; hence of limited value in corporate governance research.

DENOTATION
AND EXTENSION
It is important to recognize terms that are pair wise equivalent, such as: term (A) "the
present capital of Poland" and term (B) "the largest city on the Vistula (river)". So, instead of
saying that a term A is equivalent to a term B it is also said that terms A and B have the same
extension. Hence, two terms have the same extension if and only if all designata of one term
are designata of the other, and conversely, so that the set of the designata of A is identical
with the set of designata of B. Thus, the extension of a term is the same as the set of all its
designata.'"

I%

This is important to recognise in corporate governance research because many

Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 107-1 12.
b i d at p: 113.
'91 Ibid at p: 112.
This definition is correct only in so far as the term "set" is taken in the sense that it is necessary and sufficient for the
statement "a set of objects X is identical with a set of objects Y to be true if the statement "every X is Y and every Y is X"
is true.

words are wasted in publication "talking about the same thing" but without noting that they
are "pair wise equivalent". This happens due to lack of clearly defined concepts and
confusing methodological ones. Vagueness, and worse, ambiguity "creeps in" into highly
sophisticated academic discourses which turn out to be sterile, after all; unable to resolve
corporate governance questions. 200
The relation which holds between a term, for its certain meaning, and its extension is
called the relation of denoting. Thus, the extension of a term is its denotation.*O1 It is
therefore essential to establish the relation which a term of corporate governance holds in
relation to other terms or real life, clearly defined pieces of experience, whether individual,
group, or organisational. Every term has one and only one denotation, which forms its
extension, i.e., the set of all its d e ~ i ~ n a t aSuch
. ~ ' ~ specific denotation must also be stated for
corporate governance and other related terms, without which definition of corporate
governance would not be possible. Empty terms have no designata, but each of them has its
denotation, which is the empty set. Hence, care should be taken to avoid definition of
corporate governance which would form an empty set. Thus all empty terms have the same
denotation, i.e., the same extension, even if some of them are gloriously termed "corporate
governance". This is why empty terms are equivalent to one another. Such equivalence is
useless in corporate governance discourse and should be deleted from the current corporate
governance discourse.
As previously stated, the meaning of a term is called a concept. Thus, it is also
legitimate to talk about the designata and the extension of a concept, in a similar way to that
in which we speak about the designata and the extension of a term. A designatum of a term
of which a concept is the meaning will be called a designatum of that concept. Corporate
governance scholarship should develop a clear awareness what is a designatum of each
important term used in academic discourse. The extension of a term of which a concept is the
meaning will correspondingly be called the extension of that concept.203The extension of the
corporate governance concept is only vaguely noted by some brave academics and
practitioners having ago at what they call a "definition" of corporate governance. This issue
is addressed in detail in chapter 3, which follows.

Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.
Copi IM (1961). lntroducrion to Logic (2nd ed). The MacMillan Company: New York; at p: 107-1 17.
'02lbid at p: 107-1 17.
Bany VE and Soccio DJ (1988). Pracrical Logic. Holt Rinehart and Winston Inc: USA England; at p: 48.
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Moreover, it is also legitimate to speak about designata of statement-forming functors
of term arguments and about their extensions. The extension of a functor204is the set of all its
designata.
*

The basic relations that may hold between the extensions of any two terms are: (1) the
relation of inclusion of one extension in the other, and (2) the relation of mutual exclusion.
The corporate governance discourse, for example, does not meaningfully consider the
relations of inclusion and exclusion of various concepts employed in corporate governance
discourse. Hence, some terms are used loosely although they have completely different
extension. For example, one-tiered board of directors and two-tiered board of directors when
considered in context of corporate governance. The following definitions of these relations
are adopted to introduce clarity into the logic of inquiry of these issues.

The extension of a term A (e.g., one-tiered board of directors in HIH Insurance
Group) is included in the extension of a term B (e.g., one-tiered board of directors in Enron
Corporation), if and only if, every designatum of the term A (e.g., CEO, CFO, etc....) also is
a designatum of the term B. In other words, "every S is P : the extension of a term A is
included in the extension of a term B, if and only if, there is no designatum of the term A
which is not a designatum of the term B. Note in this connection that when we speak about
the inclusion of one extension in another we have to take the term "inclusion" strictly in the
sense established in the definition given above.205

The extension of a term A is mutually exclusive with the extension of a term B if and
only if there is no designatum of the term A such that it is a designatum of the term B. It may
happen that the extension of a term A is included in the extension of a term B, but the
extension of the term B is not included in that of the term A. For example, the extension of
the term "Chief Executive Officer" is included in that of the term "Board of Directors", but
not conversely.206But it may also happen that the extension of a term A is included in that of

Certain words and expressions which are not terms, but which are statement-forming functors of one term. For example,
the word "good" has this property. It is not a term, but when taken together with the term "corporate governance" it forms
the statement "good corporate governance". Next to statement-forming functors of one term there are also statement-forming
functors of two terms, i.e., expressions which form statements when taken together with two terms. For example, the word
"influences", when taken together with the terms "corporate governance" and "financial performance", forms the statement
"Corporate governance influences financial performance". It must be added that the meaning for which an expression is a
functor is termed functional meaning, in the logical sense of the word.
The formulation "is included in" also has another meaning that might suggest itself and thus lead to erroneous answers to
the question whether, in a given case. the inclusion does, or does not, hold.
'
M Barnard C1 (1968). The Functions of the Executive. Harvard University Press: Cambridge, MA.

the term B, and conversely, too, the extension of the term B is included in that of the term A.
For example, the extensions of the terms. Modes of meaning must therefore be considered.

INTENSION
OF TERMS
A concept of "intension" is inter-related with

onno notation",^^' as follows:

"[ ...l meaning refers to a term's connotation or intension, which can be either objective

or subjective. The objective connotation (or intension) of a term is the collection of
properties shared by all and only those objects in a term's extension (denotation).
Thus, the connotation of chair is "a piece of furniture to sit on." Another way of
starting this is to say that in a connotative definition we ordinarily place the term being
defined in a class of similar terms (pieces of furniture) and then show how it differs
from them (used to sit on). [...l The subjective connotations of a term include the
moods, images, attitudes, and values commonly or individually associated with it."208
Intuitively what we would like to capture in our technical definition, say of corporate
governance, is the concept of the defining or essential characteristics of a thing defined, such
as corporate governance.209 But what are so-called defining or essential characteristics of a
thing? Are we referring to properties or to predicates?210 When the defining or essential
characteristics are referred to as predicates (or linguistic items) then such characteristics are
known as the "intension" or list of predicates of a thing defined. Non-linguistic items of a
thing defined are known as "signification" or a group of properties.211
The concept of the intention of an expression is often explicated in terms of a
logically necessary and sufficient condition. Thus, "being a father is a suflcient condition for
being male" or alternatively, "being male is a necessary condition for being a father". Thus,
"being a CEO is a sufficient condition for ... whatever is legally permitted in a given
corporate culture.
Clearly, the relations of are a suflcient condition for and are a necessary condition

for is converses. There are a great many kinds or types of sufficient conditions, and to each
there corresponds a type or kind of necessary condition. These "sufficient conditions" have
historical richness embedded in organisational, legal, economic and other forces. Some
conditions are logically sufficient for another. For example, "being a mother is logically
Copi IM (1961). Inrroduction to Logic (2nd ed). The MacMillan Company: New York; at p: 108-1 12.
Bany VE and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc : USA England; at p: 48.
Designation" and "connotation" are synonyms sometimes used for "intention".
210
The distinction between linguistic and empirical dimensions of a property an object, whether real or abstract is of
fundamental importance. Thus a predicate naming the property of "redness" exists in any language and is independent of
language. However, a linguistic item. "redness" exists in English but not in other languages, which have other synonymous
term(s), "czerwonosc" in Polish; "rougeur" in French, etc. Predicates are linguistic items and are therefore language
dependent and so predicates are unique to specific languages.
211 The difference between signification and intension is often not scrupulously observed by researchers because
signification is often equivalent to its intension.
'08
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sufficient for being female. It can be stated that the former term logically entails, or implies,
the latter. In other way, the latter term logically follows from the former. In the corporate
world, being the holding company also entails only certain possibilities, to the exclusion of
others. It is logically impossible for the former term to apply to some thing and for the latter
term not to apply to that thing. Hence, if P is a logically sufficient condition for Q, then Q is
a logically necessary condition for P.
It is important to note that some conditions are sufficient for some others without
being logically sufficient. A condition might be legally sufficient, or physically sufficient, or
psychologically sufficient, or, etc. for another. Definitions should recognise it to introduce
clarity into corporate governance discourse. For example, cutting of electricity supply to a
house is a physically sufficient condition for stopping the use of electricity in that house; but
it is not a logically sufficient condition. It is only a physical impossibility. By analogy,
cutting off credit to a corporation by the banking system or contributing to business
insolvency by obtaining a court order not to renew license to operate a business activity are
economically or legally sufficient conditions for continued vital business activity. Similarly,
a man being married to four women at the same time is in Australia a legally sufficient
condition to make himself liable to criminal prosecution. But again, this is not a case of
logical sufficiency, or a case of physical sufficiency. However, the logic of it equally applies
to corporate governance in terms of legality in varied legal systems within which
corporations create and distribute wealth.
"Intension" can be explicated in terms of necessary and sufJicient conditions. If we
define "P is a triangle", we may note that a set of conditions have been specified in the
definiens:
1. P lies in a plane

2. P is closed

3 P has exactly three sides
4. P has straight sides

Each of these conditions is a logically necessary condition for P's being a triangle
and nothing can be a triangle, which fails to satisfy each of these conditions. Such necessary
and sufficient conditions must also be considered when defining "C is a corporation" or "CC
is a curate governance". No proper subset - no one condition from among these four or any
pair from these four conditions - comprises a logically sufficient condition for P being a
triangle. Thus, the total set of conditions, is a logically sufficient condition for P's being a

triangle. The complete set, 1-4, is said to comprise a set of logically necessary and sufficient
conditions for P's being a triangle. In corporate governance discourse there is necessity to
identify a proper set of condition from among multitude of them, which could be said to
comprise a logically sufficient condition for CG's being corporate governance, regardless of
the board structure, for example. Going back to the definition of a triangle, in order to be
more specific, each of the members in the set of four conditions is "individually" necessary,
but all of the (four) conditions taken together are "jointly" or "CO-jointly" sufficient. It is also
necessary to recognize that one can list more conditions that are true and correct when
denoting and connoting the term "a triangle". However, doing so, would be logically
unnecessary and in breach of efficiency a principle in thinking known under various
expressions, such as "Ockham's razor", "parsimony", and similar expressions. Sloppy
thinkers, unfamiliar with logic of definitions, in their eagerness "not to miss anything"
sometimes write a "story" defining a concept. One can easily provide a caricature-like quasidefinition of a triangle in a page or longer description of it. 2 1 2 This criticism applies in its
fullness to the corporate governance scholarship and practice.

There are three types of intensions of terms, namely (1) complete intension, (2)
characteristic intention and (3) linguistic intension. Let us consider each in turn by reference
to corporate governance. These three types of intensions also apply to the term of corporate
governance

COMPLETE
INTENSIONOF A GIVEN TERM
The various designata of a given term, for a certain meaning of that term, always
share certain common properties. The set of all those properties, which are joint attributes of
all the designata of that term for its certain meaning, are called the complete intension of that
term for the meaning in question. A complete intension of corporate governance would list
all possible attributes of such governance, identifiable in all settings and within all known
paradigms. Hence, a term which, for its given meaning, has a strictly defined extension, also
has a strictly defined complete intension for the same meaning. For example, there are
countless trees

'"

growing all over the world, but botanists have been able to provide a

For an example of a quasi-definition caricature of "corporate governance", see: Horrigan B (2002). Key Legal and
Governance Issues for Companies and Boards Across the Public and Private Sectors. In: Horrigan B, Edwards M, Nicoll G.
and Baxter K (2002). Current Issues in Public Sector Governance. University of Canberra. National lnstiture for
governance: Canberra: 3-39; at p: 9- 10.

complete intension of the "tree" concept. That intension, however, consists of a great many
properties which are joint attributes of all designata of a term.

CHARACTERISTIC
INTENSION OF A GIVEN TERM
A distinction must be made between the concept of complete intention and that of
characteristic intension. Using the "tree" analogy, these can be classified into distinct
categories.213 The same is applicable to distinct or discrete categories of corporate
governance. Now a characteristic intension of a term N, say Anglo-American corporate
governance, for a certain meaning of that term, is any set P of properties such that every
designatum of N has every property from the set P and only the designata of N has every
property from the set P. The complete intension of a term also is its characteristic intension,
but the converse need not be true. Thus, a characteristic intension of a term may, but need
not, be its complete intension. For example, the set of properties: "plainness, quadrilaterality,
equilaterality, rectangularity" is a characteristic intension of the term "square", but is not the
complete intension of that term, since in addition to the properties listed above all squares
have other common properties, such as the property of being inscribable in a circle, that of
having four axes of symmetry, etc. By analogy, there is no need to provide a complete set or
full list of properties that provide a characteristic intention of the term "corporate
governance .214 However, all these terms should be known and have clear definition, in order
9,

to avoid vagueness and ambiguity in corporate governance d i s c ~ u r s e . " ~

LINGUISTIC
INTENSION OR CONNOTATION OF A GIVEN TERM
One can list several characteristic intensions of the term "square" in its usual
meaning, such as planeness, being inscribable in a circle, having sides which are pairwise
parallel, and so on. This example shows that certain characteristic intensions of certain terms
are signaled out by the respective meaning of those terms. By analogy, there is a need to list
characteristic intentions of the term "corporate governance" and many other relevant terms of
significance. this can be a very complex and intellectually demanding task.2161f such an
intension of a term is singled out by its meaning, then the information about an object stating

"'Holyoak KJ and Thagard P (1995). Mental Leaps: Analogy in Creative Thought. Cambridge, MA. MIT Press.
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that object has all the properties covered by that intension must suffice everyone who uses
the term in that meaning to decide correctly - regardless of what he knows beside that
information - whether the term in question is applicable to the object in question. Each
possible empirical indicator of an abstract construct such as corporate governance must be
stated in operational terms. Such characteristic intension of a term is called its linguistic
intension or c ~ n n o t a t i o n . ~Thus
~ ' the characteristic intention I (say wealth creation and
distribution), which a term T (say system of power) has in its meaning M (corporate
governance), is the linguistic intension, or connotation, of that term, in that meaning, if,
everyone who uses that term in that meaning and knows that a certain object has all the
properties covered by that intension I, must be able to decide correctly, regardless of what he
may know apart from that information, whether the term in question is applicable to the
object in question.
The distinction between various kinds of intensions of terms is necessary if we are to
avoid complications and misleading statements often arrived at when one analyses the
problem of what is called "the relationship between intension and extension". The problem is
whether enriched intension implies narrower extension, and vice versa, whether reduced
intension implies broader extension. Thus, the problem is whether an enriched meaning of
the term "corporate governance" implies narrower reference of what is this thing called
"corporate governance". For example, an introduction of a concept of "triple bottom line"
has enriched the meaning of the purpose for which corporation exists. Various solutions have
been suggested, and differences of opinions have been due to confusion of those various
kinds of intension, which have been described above.218The corporate governance discourse
must take these considerations into account to promote valid and reliable scholarship.
In order to conclude that two persons use a given expression in the same meaning we
must make sure that, when using the expression concerned, they not only have the same thing
in mind, but must also use the same final criterion when applying that expression to
objects.219As follows from the above definition of the intension of a term, intension is one of
those final criteria of applying terms to objects, which are covered by the meaning of the
term in question.220

217

Copi IM (1961). lntroducrion to Logic (2nd ed). The MacMillan Company: New York; at p: 108-112.
"Analysis o f 'a matter of opinion'." In: Emmet ER (1968).Learning to Philosophize. A Pelican Book. Penguin Books:
England USA. See Chapter 5 Value Judgments p: 109-15 l ; at p: 1 13- 1 14.
9l' Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
lbid at: 61-74.
'l8

'"

Not all terms have a definite linguistic intension. It would be difficult to give the
linguistic intension of such terms as "cat", "tulip, "armchair", i.e., it would be difficult to
specify such a set of properties which would make everyone who understands those terms as
they are used in everyday speech decide whether a given term may be applied to a given
object, or not. The same applies to numerous terms employed by lawyers, accountants,
managers, economists and others. It is important, however, to be aware of such difficulties
involved in providing a definite linguistic intension of such terms. For example: share,
dividend, liquidity, duty of care, and many others. Their intuitive meaning requires
clarification.
Only those terms, which are expanded (e.g., "polygon inscribable in a circle",
carnivorous animal") or are synonymous with an expanded term (e.g., in the language of
school geometry the term "square" is synonymous with the expanded term "equilateral
rectangular parallelogram") have a definite linguistic intension. Those terms, which have a
definite linguistic intension, are called terms with a clear meaning.
Those terms, which lack any definitive linguistic intension, do not lack, however,
criteria, which decide whether such a term is applicable to a given object. Those criteria,
however, cannot be formulated in words. For example, for a current understanding of the
word "cat" the final criterion by which we decide whether a given animal may be called a
"cat" is the appearance of that animal, appearance which is not analyzed into separate
properties. Such terms are terms with an intuitive meaning. In science, intuitive meanings of
words used in everyday language are often replaced by clear meanings.22' The language of
zoology gives, as the criterion, certain properties which do not coincide with the outward
appearance of animals. On the strength of that criterion, every person who understands the
word "cat" in its meaning used in zoology must be able correctly to decide whether a given
animal is to be termed a "cat" or not. Likewise, in the language of physics the shade called
"orange" becomes synonymous with the expanded expression "emitting light waves of such
and such length", and accordingly receives a clear meaning.
The intension of concepts can be discussed in the same manner as the intension of
terms. The intension of a concept is that which is the intension of the term of which that
concept is the meaning.

"' Blackmore JT (1983). "Should we Abolish the Distinction Between Science and Metaphysics?" Philosophia 12; at p:
393-400. See also: Hull DL (1988). Science as a Process. Chicago of University Press: Chicago.

"RECPROCITY" OF EXTENSION
AND INTENSION
Intension and extension of a term or expression are interrelated. As the intension of a
term or expression increases, the class of concepts denoted (that is the extension of it),
generally decreases. For example, the term "governance" denotes a certain class of concepts.
Adding the term "public" to "governance" increases the intension of the term "governance"
and creates a compound term which is a new expression. The extension of the new
expression is also a new, smaller class of concepts and a proper subclass of the former term
"governance". Similarly, there are fewer "Australian public governance" phenomena than
there are "public governance" ones; and so on.

Corporate governance is a theoretical construct, a concept which must satisfy certain
logical properties in order to be of value in theoretical and empirical analyses. A concept is
any idea (e.g., that most people are motivated by greed) to which a name can be given and
which we can define and so enable the concept to be understood in a particular way.
"The word 'concept' is probably not used much today except in talking about
philosophical or border-line philosophical questions. It is defined in the dictionary as a
'general notion', or the 'idea of a class of objects', but whereas the words 'idea' and
'notion' are frequently used in speaking and writing by people who would certainly not
think of themselves as referring to a philosophical question, 'concept' tends to be a
philosopher's
A concept can be said to be any term that can be defined and used in an axiom223or
postulate.224Definitions may not be agreed upon among scholars. Definitions may also have
to be made relevant to particular investigations and so have an element specific to particular
problem or circumstance. Understanding such terms as axioms and postulates is fundamental
to scholars involved in corporate governance discourse. Without axioms and postulates it is
hardly possible to make a sensible contribution to model building or theory development.
Some concepts can be said to be observed directly, like the color of a sky or
prosperity of a corporation. Other concepts are said to be observed indirectly. Thus, when we
note a person's check mark beside "male" on an application form, we indirectly observe the
ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England USA. See Chapter 3 On
Concepts p: 7 1-84; at p: 70.
123
An axiom is a proposition assumed to be true without a prove for it and used in defining the body of knowledge to be
used.
124
Postulate is a proposition to be investigated by measuring its concepts. Research into concept definition and measurement
may be necessary first before a postulate is developed to the point where it can be classified as true, false, or probably true or
probably false.
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gender of a person or the value of shares of a given corporation reported on a stock
exchange.225Still other class of concepts are observables which consist of theoretically
created constructs which are grounded in observations that cannot be accessed directly or
indirectly. A good example is an IQ or Intelligence Quotient, which is constructed
statistically from answers (or observations) given to questions on an IQ test. Also, a good
example is served by minutes of corporate board meetings, which provide indirect
observations of past social actions.226Corporate Governance is also a concept conceived as a
construct, usually derived by a mutual agreement from mental conceptions (i.e., images).
These conceptions summarize collections of seemingly related experiences and observations.
These observations and experiences are real at the subjective level, however, the concepts
derived from these observations and experiences are only mental constructions.

Sometimes it happens that persons using constructs or theoretical creations fall into
the trap of believing that terms for constructs have intrinsic meaning, that they name real
entities in the world. They seem to forget that "a map is not a territory." Regarding constructs
as real is called reifi~ation.~~'
In law as in, science we need to be quite clear what it is we are
actually considering or measuring. Although constructs are not real they are useful because
they help us to organize, communicate about, and understand things, which are real. Shares
are a good example.228They also assist in making predictions about reality or real things.
This is possible because constructs have definite relationship to things that are real and
directly observable. The nexus from direct and indirect observables to useful constructs is the
process called conceptualization.

2.4.2.1

CONCEPTS AND RELATED CONTEXTS

Keeping this in mind, the word "concept229"is used here synonymously with "idea,"
"term," "notion" or "predicate," and the like. Also, as such, these terms will apply to

relation-terms that are also often referred to as property terms. The use of the "concept" is
not, however, intended to suggest anything extra-linguistic: neither a psychological entity
Stapledon G and Webster J (2000). Directors' Duties and Corporate Govcmance. Company and Securities Law Journal
18(6): 429-433.
226 Dunne P (1999). Running Board Meetings: How ro get rhe mostfrom them. 2"d edn Kogan Page: London; Hill J (2001).
Corrs Chambers Wesrgarrh Guide 10 Company Meetings. Corrs Chambers Westgarth Lawyers: Sydney.
Suszko R (1994). The Reification of Situations. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
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like a thought nor a Platonic entity like an attribute. On this point, most authors on formal
logic apparently give support to a certain tradition, but with some qualification. According to
this traditional view, concepts are divided into abstract and concrete. Thus, "concrete
concepts" are those that reflect definite objects or classes of objects which really exist in a
tangible world.230 Hence, "abstract concepts" are those that reflect a property of an object
mentally abstracted from the object, rather than the object itself. An example from law of
property can be used, where distinction is made between a chose in action from the chose in
possession. Thus a physical object like a bank cheque can be said to be a chose in possession
but the money it represents is the chose in action. For example, a well written and presented
Code of corporate conduct would be a chose in possession but the chose in action can be
enforced by law only.
Even when a concept is uniformly defined, it is important to recognize that further
distinctions can be made. For example, if the author of this thesis defines corporate

governance as a wealth creating and distributing system of power, then a concept of system
of power can refer to various systems, which in turn must take into account one tiered and
two-tiered corporate boards, from among many other considerations, for example. Different
~ ~ ' if these differences are relevant to the
kinds of systems of power must be c o n ~ i d e r e d , and
proposed research, they must be included in definitions.232
Therefore concepts have to be defined and understood in the context of a model of a
theory with which they are used. For use in research, concepts require explicit definition that
delineates between different situations in which they are used. Each concept is defined in
terms of other concepts or is equivalent to some measurement that itself must be defined.
This approach of insisting on definition forces scholars to be precise, which is crucial to
move from something that is general and confusing to something, which is specific and clear.
The relationship between constituent concepts define the way a model is represented or
theory constructed. To determine these relationships requires classifying concepts according
to their properties and usually defines a hierarchy of knowledge in which some attributes are
shared and some are not. Thus, concepts may be classified as kinds of things, parts of things,
and having particular properties,233as follows:
230 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
Prechel H (2000). Big Business and the State: Hisrorical Transitions and Corporate Transformafion. 1880s-1990s. State
University of New York: Albany NY.
232
Dery D (1984). Problem Definition in Policy Analysis. University Press of Kansas: USA.
Other classifications of concepts that are important in constructing models and structuring theories are possible. They will
be discussed in the following chapters whenever relevant to definition of corporate governance and other related concepts r
appropriate to the domain of functional and integrative concepts of models and theories.

Concepts can be related to the same kinds of things. For example, one-tiered
board of directors and two-tiered board of directors are both kinds of boards in
a system of power.

Concepts can be related as parts of things. For example, a director is part of a
board of directors, the shareholders and other investors are both parts of the
firm's stakeholders; and risk management may be part of the corporate

Concepts can be related such that one has the property of another. For
example, a Chairman has the property of running a Board of Directors, and
Chief Executive Office running operations, and each one has many other
properties. However, in the one-tiered model of the Board of Directors, the
powers of the Chairman and the CEO are often amalgamated or concentrated
in one 'autocratic' person.

In order to be involved in meaningful corporate governance research it is of fundamental
importance to be familiar with issues involved in classification of concepts in general and
then in classification of corporate governance and related concepts. Concepts can be
classified according to their status in the progress of research. In corporate governance, many
terms are used that have a well-understood, non-scientific meaning, which makes the subject
of inquiry easily accessible - but also can lead to poor research, if a scholar fails to
distinguish between the meanings explicitly.235Concepts initially related as the same kinds of
thing, as parts of things, or as having a particular property may undergo changes in their
status within a model being constructed or a theory structured as research progresses. In a
research context concepts can have four types of status, as follows:
concepts from research
concepts by imagination
concepts by measurement
concepts by intuition
Clark WC and Majone G (1985). "The Critical Appraisal of Scientific Inquiries with Policy Implications". Science.
Technology and Human Values. 10; at p: 6- 19.
Holton G (1971). Thematic Origins ofScientfic Thought: Kepler to Einstein. Harvard University Press: Cambridge. MA.
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Also, a conceptual matrix can be arranged integrating knowledge status and a role of a
concept in the corporate governance discourse.236See the Table 2.1 below. Thus, for
example, concepts by imagination can be examined in terms of functional concepts, holding
concepts, integrative concepts, and natural concepts; and so on.

Table 2.1

I

Classification of Concepts according to their Status and Role in Research

Knowledge status of a concept

Conce~tsbv imagination
Concept by intuition
Concept by measurement
I Concepts from research

I

1

Role of a concept in research

I

Functional conce~ts
Holding concepts
Integrative concepts
Natural concepts

BY IMAGINATION
CONCEPTS

Corporate governance is a relatively new concept, even though the practice of the
corporate governance has roots in antiquity. New concepts, including corporate governance,
are created by an imagination of a researcher. More recent developments refer to
organizational governance, public governance, and numerous other inter-related concepts.237

Concepts by imagination are ideas employed in developing postulates, which are at the basis
of model construction and theory development. Comparative reasoning238with other theories
or by consideration of something from a non-related area of inquiry that has not been
considered or measured before can give rise to concepts by imagination. Concepts reach a
status of concepts by imagination through logical reasoning from within a model or a theory
under examination, through comparative reasoning with other models or theories, or by
considering something that has not been measured before.239A concept of public governance
has been developed by using corporate governance ideas and applying them to government
management platform.240

Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison, WI.
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at p: 344-347.
39 lbid at p: 344-347.
Edwards M (2002). Public Sector Governance - Future lssues for Australia. Australian Journal of Public Administration
61 (2): 5 1-61. See also: Skeel DA, Jr (2002). Virtual Privatization: Governance Reforms for Government-Owned Firms.
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A researcher may be inclined to question concepts as concepts from research and
reject them as axioms of an established model or theory. Then, the researcher would need to
question, one by one, both strengths and weaknesses associated with these concepts and the
need for further exploratory work. This is an important intellectual task in every kind of
research. Selection of axioms and postulates is of fundamental importance in the research
process aiming at model building and theory development.

CONCEPTS
BY INTUITION
Concepts by intuition are usually taken from a non-scientific context. For example, a
concept of "governance" seems to have been taken from an established concept of
"government" but intuitively applied to private enterprise, such as having a "private
government" running corporate business. These concepts are especially important at the start
of an investigation and may become more precise as research progresses in s ~ ~ h i s t i c a t i o n . ' ~ '
For example, "color" is a concept by intuition. Attempts to estimate colors are base on
standardization which depends on human perception. Colors, however, can be defined by a
wavelength of radiation; but in many cases a visual standard pf color is sufficient for research
and practical purposes. Thus, concepts reach a status of concepts by intuition when they
represent non-specialist ideas used in a model or a theory, usually without rigorous
definition. For example, "governance" is a concept by intuition. Attempts to estimate "good
governance" are base on standardization which depends on various forms of assessment
criteria.

CONCEPTS
BY MEASUREMENT
Efficiency and effectiveness of corporate governance can be measured, if and only if,
the concept is clearly defined in operational terms, allowing for data collection which can be
used in assessment of whatever is measured. Concepts by measurement refer therefore to
data used to examine the logical outcome of a postulate, say wealth creation, triple bottom
line, etc. Such measurement should not be taken as representing exactly the concepts for
which they are designed. Concepts reach a status of concepts by measurement when data are
used to investigate the logical outcome of a postulate. However, it is usually recognized that
measurements do not represent exactly the concepts for which they are designed due to

In physics, for example, colour as a concept by intuition, was initially assessed by visual standard as perceived by a
human eye; but later on has become defined objectively and with grcat validity and reliability by a wavelengrh band of
radiation.

limitations of validity and reliability. Both a concept and a measurement are defined
abstractions. Abstraction, as such, represents a thing being measured but it is not the thing
itself, which is measured. To refer to the distinction that "map is not a territory" is relevant
here. Consequently, awareness of this distinction is of great significance, in particular, when
measurements fail to represent a concept by being invalid, unreliable and ultimately by being
ineffective. Some scholars242relate a ratio of executive to non-executive directors on the
board to corporate financial performance243and refer to this in terms of the relationship
between corporate governance and corporate financial performance, without reflection
whether this conceptualization makes is justified or makes sense at all, in the first place.244
Other scholars examine executive remuneration in an article entitled "Modem corporate
governance", even though the stated purpose of an article is different, and has little, if
anything to do with governance, whether modem or ancient. For example:
"The purpose of this article is to analyse contemporary issues in executive
remuneration, and to assess the role of disclosure as a key tool in re-aligning executive
and shareholder interests. This article critically evaluates the adequacy of Australia's
current disclosure regime and discusses the justifications for enhanced disclosure as a
key tool in fostering the ideal of pay for performance".245
SO, the "corporate governance" concept has become useful for academics as an
elegant catch name for whatever they wish to write about that may loosely relate to corporate
activities.

CONCEPTSFROM RESEARCH
Concepts reach a status of concepts from research either through direct tests with
data, or repeated successful use in scholarly argument that tests related or component
concepts. Concepts from research are the ideas used by researchers to describe the axioms
used for a model building or theoretical developments. Such concepts are usually ideas used
in describing the more established elements of a model or part of a theory, such as axioms. It
is important to examine consistency among definitions and uses of concepts and whether his
or her use is identical or different before admitting these as concepts from research.
Unfortunately, most researchers in corporate governance do not seem to be bothered whether
Bird H (1995). The rise and Fall of the lndependent Director. Australian Journal of Corporate Law 5:250. Board
structure and composition is regarded, however, by some scholars as key corporate governance issues. See: Ramsay I.
Stapledon GP & Fong K (2000). Corporate Governance: The Perspective of Australian Institutional Shareholders. Company
and Securities Law Journal 18(2): 110- 142.
Cumming DJ (2003). The Structure, Governance and Performance of U K Venture Capital Trusts. Journal of Corporate
Law Studies 3(2): 401-427.
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
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their use of a corporate governance concept is identical or different from the one promoted in
the literature on the subject. Many simply recognize that there is no established definition of
corporate governance but continue their analysis as if they know what they analyze.246For
example, James McConvill, in "An Introduction to CLERP 9" and in an answer to a question
"What is corporate governance?"

- observes:

One thing that is clear about the concept of corporate governance is that there is no set
definition as to what it means. Commentators often speak of corporate governance as
an indefinable term, something - like love and happiness - which we essentially know
what it is, but for which words do not provide an accurate picture. Accordingly, many
attempts are made at laying down a general working definition of corporate
governance, yet one definition varies from another, with the result being more
uncertainty as to what is meant by 'corporate governance', rather than e~ucidation".~~'
We need to challenge both assertions and underlying assumptions involved and made
in the above statement. To begin with, indeed there is no clear definition in the literature as to
what "corporate governance" means. However, most of the so called definitions are not
definitions at all but simple, descriptive statements referred to as definitions. McConvill
refers to "a recent definition that was provided by Justice Owen in the final report of the
Royal Commission set up to investigate the collapse of HIH Insurance Ltd, Australia's
largest ever corporate collapse".248 In fact, Justice Owen also fails to provide the said
definition. He simply states:
"While numerous renditions of the term can be found in the literature, many of them
useful, corporate governance is not a term of art. At its broadest, the governance of
corporate entities comprehends the framework of rules, relationships, systems and
processes within which and by which authority is exercised and controlled in
corporations. It includes the practices by which that exercise and control of authority is
in fact effected".249
A plethora of examples from the research literature demonstrates that many
academics and practitioners writing about "corporate governance" have failed adequately to
define basic concepts. It is submitted that, unless one is able to define clearly what one
means by the fundamental terms employed in a discourse, one "babbles" instead. As a matter
of fact, concepts like "love" and "happiness" have been operationally defined in the literature
of psychology.
See, for example: Ramsay I, Stapledon GP, & Fong K (2000). Corporate Governance: The Perspective of Australian
Institutional Shareholders. Companies and Securities Law Journal. 18(2): 1 10-142. This paper does not provide a definition
of "corporate governance" but refers to the "views on key governance issues" and "forms of involvement in corporate
ovemance".
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The fact is that there is no set definition what the concept of corporate governance
means because those involved in defining this concept live in an Academic Tower of Babble.
Many writers on governance are confusing "management" with "governance"250and have
failed seriously to define fundamental concepts
In summary, the spirit of most of the current corporate governance scholarship is not
much different to that of Alchemists and their dilemma with the Philosopher's Stone. Most
scholars or practitioners either fail to define corporate governance or offer pseudo-definitions
of this concept. Their position is no different from that of the said Alchemists who sought the
"Philosopher's stoned5' but almost had no idea what they were searching for. More of these
specific instances are provided in the next chapter concerned with concepts of corporate
governance.

A rigorous corporate governance study is hardly possible without employment of well
conceived and understood concepts in research. Concepts in research have at least four roles,
such as functional, holding, interactive and natural.

NATURAL
CONCEPTS
Natural concepts classify observable or measurable entities or events in the world of
corporate governance. Corporate governance research may start with observation of
corporate and related structures and activities. Although a researcher may seem to observe
these same things, but as research progresses, he or she can classify them in different ways
according to properties that the researcher discovers about them.252For example, roles and
functions of CEO and the Chairman of the corporate board of directors. These concepts and
their classifications carry meaning for different models and theories.

FUNCTIONAL
CONCEPTS
Functional concepts refer to properties of natural concepts or express relationships
between two or more natural concepts. These natural concepts are representations of what
can be directly perceived or observed in corporate activities, which, may also be construed as
"O Justice Owen correctly recognises that 'The board is the principal mechanism of governance in listed as well as other
corporations". HIH Royal Commission 200? Final Reporr. Canberra: . .. .. . .. .. Publishers, Pt 111. Ch 6, para 6.2
See "Philosopher's Stone" at hlt~://www.auacknrass.com/sronc.html
See also Rowling J K (2000). Harry Porrer and the
Philosopher's Stone. (Book 1 )
"1
See also: Barber B (1952). "Resistance by Scientists to Scientific Discovery" Science 134; p: 596-602.

"'

corporate governance. Direct measurement of natural concepts can be made to define
functional concepts. For example, policy development, decision making, standards setting,
legal compliance, and the like.'13 New functional concepts arise to describe newly
understood structures or interactions in natural concepts and research into functional
concepts is constantly used to refine the definition of existing natural concepts and their
classifications. For example, an introduction of cyberspace into corporate activities has
sparked new functional concepts for corporate governance.254

INTERACTIVE
CONCEPTS
Integrative concepts describe organisation or properties of governance systems that
cannot be measured as absolute quantities and must be explained by a theory.'15 For
example, governance systems are theoretical constructions and governance theory describes
general organisational and functional properties of governance systems.256However, we can
measure only particular instances of governance systems, and not all instances are identical
or share all the supposed properties in the same way. Hence, the need for integrative
concepts to "put is all together" into a strategic whole.

HOLDINGCONCEPTS
Holding concepts refer to the existence of a phenomenon or relationship without defining the
concept sufficiently to be the subject of a practical research. Holding concepts assert (i) and
undefined collective description of a set of natural concept; (ii) the existence of a functional concept;
Or (iii) a functional concept that defines or qualifies an integrative concept. Much research work in
governance is to refine and develop the meaning of such concepts in order to gain in their precision.
As a researcher begins to grapple with a research problem, he or she is likely to use general
descriptions such as indicator, critical, and important. This type of concept can help a researcher to
maintain a complete view of the problem researched and then work at defining the parts, that is, each
successive axiom and postulate. What a researcher must not do is start the practical aspect of research
without defining such words. For example, a concept of wealth can be said to be a holding concept.

"'

Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): 1 ( 1 ): 93- 1 13. See also: Clark WC and
Majone G (1985). "The Critical Appraisal of Scientific Inquiries with Policy Implications". Science, Technology and Human
Values. 10; at p: 6-19.
254
Boros E (2003). Corporate Governance in Cyberspace: Who Stands to Gain What from the Virtual Meeting? Journal of
Corporate Law Studies 3(1): 149-179.
Galilei G (1962). Dialogue Concerning the Two Chief World Sysrems. Translated by Drake S (1962). University of
California Press: Berkley.
lnhaber H and Alvo M (1978). World Science as an Input Output System. Sociometrics. l : 43-64.

Various possible understanding of wealth is relevant and applicable. "Wealth" is more than
"pecuniary elixir" and therefore a holding concept of wealth must be addressed in terms of
operational definition.
2.4.5

DEFECTS
OF ~ ~ E A N IDUE
N GTO AMBIGUITY,
VAGUENESS
AND INCOMPLETENESS

The most important defects of meaning can be addressed in terms of ambiguity, vagueness257and
in~om~leteness.~'~
Other classifications are possible. Understanding of these defects is of
fundamental importance to the corporate governance discourse and meaningful scholarship.

"A term or proposition is ambiguous if it has more than one possible meaning in a
given context".259 Ambiguity is therefore a defect of language, which is not univocal in
assigning meanings to expressions.260A language admits different meanings for one and the
same expression following adopted terminological conventions in that language. Those
expressions which can be understood in different meanings while the researcher speaks or
writes in the same language as his or her audience in that language.
"If, then, an argument is a group of propositions, a sound argument must be a group of
meaningful claims. Any argument or any attempt at persuasion that contains
excessively vague, meaningless, or ambiguous claims will be flawed. A term or
proposition is ambiguous if it has more than one possible meaning in a given context.
Although terms or propositions may be both vague and ambiguous, we should not
confuse ambiguity with vagueness. The "front of the room", for example, is vague but
it is not ambiguous nor is it meaningless. It has only one meaning, even though the
recise demarcation of the area denoted by "front of the room" may be unspecified. ".

%

1

For two persons to have the same understanding of "corporate governance", the way
in which one of them understands it must be the same, in certain definite respects, as that in
which the other understands it. There must also be agreement with respect to the final

Horovitz J (1972). Law and Logic. A Critical Accounf of legal Argument. Springer-Verlag Wien: New York; at p: 9.
It could also be just plain wrong, daft or silly.
259 Barry V E and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 76.
"When a term is ambiguous, it is used in a way that gives it more than one possible meaning". Barry VE and Soccio DJ
(1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 48.
X' Barry VE and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 77.
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criteria, which both persons use when applying that expression to objects, such as "corporate

There are four major types of ambiguity, all of which are relevant to corporate
governance, as

1.

Expression ambiguous as to extension
If, when using an expression, we may understand it in different ways as to its
object which we have in mind without infringing the rules of the language in
question, then that expression is termed ambiguous as to extension. For
example, one may use the term "governance" in an ambiguous expression
from which it may be impossible to refer it either to public governance or
corporate governance.264

2.

Expression ambiguous as to intention
If, without infringing the rules of the language, we may use different final
criteria in applying an expression to objects, then that expression is termed

ambiguous as to intension. For example, in what sense the term "governance"
is being used, even though it may ebb clear form the context that the speaker
refers clearly to corporate governance.

3.

Expression ambiguous as to attitude
If, without infringing the rules of the language, we may use one and the same
expression to utter thoughts in which we adopt different attitudes, e.g., that of
statement, of question, or order, toward one and the same state of things, then
that expression is termed ambiguous as to attitude. For example, when the
speaker considers "good" governance but "on hisher" terms as expressed by
the speaker's cognitive, behavioural and emotional representations.

4.

Expression ambiguous as to emotional flavor
If, without infringing the rules of the language, we may use one and the same
expression to utter thoughts which differ in emotional flavor, then that
expression is termed ambiguous as to emotional flavor.

Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
Ibid at: 61-74.
Edwards M (2002). Public Sector Governance - Future Issues for Australia. Ausrralian Journal of Public Adminisrrarion
61(2): 51-61.

These various kinds of ambiguity may occur in various combinations. It is of
importance to note that ambiguity as to extension is always linked to ambiguity as to
intention, although there are expressions which are not ambiguous as to extension, but
ambiguous as to intension. Without a clear, well constructed definitions of corporate
governance and related significant concepts, the discourse of corporate governance
scholarship will remain where it is: sterile whilst guided by ambiguity and vagueness as to
extension and intension of the terms so vehemently employed in the "scholarship .265
9,

It is of significance to be familiar with these forms of ambiguity in a corporate
governance discourse. The ambiguity of expressions is detrimental in all those, but only
those, cases in which it involves the risk of a misunderstanding between scholars and
practitioners who loosely same terms but in different meanings, such as governance,
corporate governance, model, theory, paradigm, and the like.
Statements in which an ambiguous word occurs need not always become a source of
a misunderstanding. It often happens that a given statement makes sense only for one of the
various possible meanings of an ambiguous word that occurs in it. But sometimes it happens
otherwise: the ambiguity of a word used in a statement results in a misunderstanding, or even
in complete incomprehension, as we cannot guess in which of its possible meanings that
word is to be taken in a given situation.

Equivocation
Equivocation is a fallacy of ambiguity.266The ambiguity of an expression, which has
its source in the ambiguity of a word which occurs, is termed equivocation.
"When we confuse the separate meanings of a word, using it in different senses in the
same context, we are using the word equivocally. For example, the word laws may
refer to human-made laws, which prescribe how people should behave. It may also
refer to scientific laws, which describe how things in the physical universe operate.
When we confuse the separate meanings of laws, using it in both senses in the same
context, we are using the word equivocally. If we use a word equivocally in the context
of an argument, we're guilty of the fallacy of equivocation".267
Amphibology
Amphiboly is a fallacy of ambiguity.268Ambiguity due to the fact that syntactical
relationships lend themselves to different interpretations is termed amphibology. For
example, when saying, "they are flying planes", which do not contain any ambiguous word.
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.
'66C~piIM (1961). Introduction to Logic (2nd ed). The MacMillan Company: Ncw York; at p: 74-75. 188.
267 Barry VE and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 78.
Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 75-76.

Ambiguous statement made by the Delphic oracle269 also are proverbially ambiguous: ibis
redibis non morieris in bello ["Thou shalt go shalt return never in battle shalt though
perish"].
"Sometimes a statement is ambiguous because its very structure is flawed. An
amphiboly is a statement with more than one meaning because of ambiguous
grammatical construction. "Leslie told her mother she was a fool". Who's the
~OOI

The differences between equivocation and amphiboly are based on the source of
ambiguity.

Vagueness and ambiguity often occur together but are distinct concepts.271When a
term is vague, it has only one meaning, but that meaning is not specific in a given context.272
Hence, vagueness is a defect of meaning which an expression has in a language if no
extension is assigned to a term. Thus, a term which is not assigned, whether by linguistic
usage or by a convention, any clearly defined extension, even though such usage or
convention establishes that certain objects are, while certain other objects are not, its
designata, is called vague.273Foe example, we may consider a claim as this: "scotch whisky
has uptown taste". This statement is like a proposition which has the basic grammatical
structure of a declarative sentence. This proposition provides information. However, does it
really provide any clear and specific information that has truth value? What about expression
"uptown taste?" Does it denote anything at all? It is so vague that it is meaningless.
Linguistic usage or an explicit convention usually decides whether a given object is a
designatum of a given term. If it is determined by usage or convention that those, or such,
and only those (such) objects are designata of the term in question,274i.e., if a dichotomous
classification of all objects into those which are, and those which are not, designata of a
given term has been made, then that term has been assigned its extension, i.e., the set of all
269
Delphi lies on the slopes of Mount Parnassus in Greece. The god Apollo spoke through the Oracle, also called Pythia, or
human priestess and offered inspiration and guidance.
270 Bany V E and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 80. .
'71 Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.
'7' Bany VE and Soccio DJ (1988). Practical Logic. Holt Rinehan and Winston Inc: USA England; at p: 77.
'73 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
'74 lbid at: 61-74.

those, and only those, objects which are its d e ~ i ~ n a t a . It~ "may happen, however, that this
process of assigning designata to a term has not been completed. Hence the term is not
assigned, whether by linguistic usage or by convention, any clearly defined set of objects as
its extension, i.e., a set of all and only those objects which are its d e ~ i ~ n a t For
a . ~example,
~~
in corporate governance scholarship, methodological terms are notoriously employed in their
vague meaning, as synonyms of each other.
Consider, for example, the term "company". We use it with reference to the
following: l . companionship, 2. associates, 3. guest or guests, 4. gathering of people, 5.
group of actors, 6. crew of a ship, 7. small unit of troops, business firm, 8. corporation.
Now, when we use it as a business firm, where is the boundary between a company
and corporation? Which one is a broader term? Is a company a broader term because it may
refer to unincorporated groups. Also, is jurisdiction important because the term may or may
not have a strict legal meaning? etc. So, the term "company" has no fixed intension, even
though some objects are their designata, and others are not.
When using a vague term people often are inclined to treat certain objects, as to
which linguistic usage has not decided whether they are, or are not, designata of the term in
question, as designata of that term on certain occasions, and not to treat them so on other
occasions, without realizing that difference in their own behaviour. Vague terms then
become terms with a vacillating meaning.

Terms with vacillating meaning
Methodological terms such as model, theory, paradigm, corporate governance and
many others, as used in the corporate governance literature have become terms with a
vacillating meaning. We refer to ambiguous terms with appearances of clear meaning, which
are therefore used in different meanings that difference remains unnoticed. This is a source of
misunderstandings between different scholars, and also accounts for many mistakes by
persons who are reasoning single-handed.277
If corporate governance research is to perform well its function as an instrument of
thought and a means of communication between scholars and practitioners, then it should be
freed from terms with vacillating meanings.278Since terms have vacillating meaning because
275 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
Ibid at: 6 1-74.
'77 Salmon WC (1963). Logic. Foundation of Philosophy Series. Prentice-Hall, Inc: Englewood Cliffs, NJ; at p: 93-97'78 Tweney RD, Doherty ME and Mynatt CR (cds) (1981). On Scienrific Thinking. Columbia University Press: New York

they are vague, researchers should strive to eliminate vague terms. And it must be borne in
mind that most terms used in everyday speech are vague.
The various disciplines dissociate themselves from terms used in everyday speech.
They may include them in their respective terminologies, but they endow them with
meanings different from those they have in current use. These other meanings, however, are
clear. For instance, in law the meaning of the term "company", though drawn from everyday
speech, is given special meaning without to much regard for the current usage. Hence, in the
language of law, company may be equated with the term "corporation"
For this reason, vague terms are avoided in legislation because of the disastrous effect
they would have in court or legal practice. They still are, however, subject to legal or judicial
interpretation. In many fields of academic activity, where the point is to strive for a great
precision of thought and formulation, either everyday language is amended by fixing and
making clear the meaning of the words used in it, or, as is the case of mathematics, current
language is dropped and a special symbolic language is c o n ~ t r u c t e d . ~ ' ~
In corporate governance discourse, the term "corporate governance" has a vague
meaning. In the literature of the subject we may encounter statements which contain this term
but are unable to decide whether such statements are true or false. Such statements. the truth
of which we cannot decide however comprehensive our knowledge and however penetrating
our mental faculties, are called essentially undecidable. 280
Of course, there are statements which we cannot decide because of the limitations of
our knowledge.28' This holds, for instance, for the exact temperature of our globe. There are
other statements which we cannot decide because our mental faculties are not penetrating
enough. But such statements are only de facto undecidable because of the limitations of our
senses and minds.
But the statement "governance, which is under jurisdiction of the CEO, is good"
cannot be decided in any way, even should we examine both "governance" and the "CEO"
with maximum mental effort and penetrating insight. The undecidability of the statement in
question is essential, which means that it is due neither to the limitation of our knowledge nor
to insufficiently penetrating power of our minds,282but to the defect in the meaning of the
Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New York
Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison, WI.
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht.
Holland. See also: Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New
York.
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht.
Holland. See also: Polanyi M (1958). Personal Knowledge: Towards a Post-Crirical Philosophy. Harper and Row: New
York.
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term "governance", namely the vagueness of that term because of the lack of a clear and
universally accepted definition of its meaning.283

Many controversies in corporate governance research refer to problems that are
essentially undecidable because of the vagueness of terms involved. Thus, for example, the
controversy over whether corporation has or hasn't a personality is one of those which
cannot be decided because of the vagueness of the term "personality" in reference to a
corporation. When we come to realize that a certain problem cannot be decided because of
the vagueness in term which occur in its formulation, we ought to drop it as it lack tangible
content. Instead of continuing a sterile controversy we should rather try to correct the
language involved, namely to complete the process of assigning a vague term its designata.
This can be done by the adoption of a convention which would fix the so far indefinite
extension of a given term, and by definition based on that convention.

2.4.5.3 INCOMPLETE FORMULATIONS OF EXPRESSIONS
Incomplete formulations are neither a defect of language nor a defect of meanings;
they are a defect of the way we express ourselves either in writing or when we speak, and
hence a defect of the practical use we make of language. Thus, for example, the literature
considers corporate governance standards or is involved in discourse on good corporate
governance without clearly stating what does it all mean. Standards and "good governance"
are based on someone's assumptions but these are usually not spelled out but are provided as
dogma to be accepted without questioning.284
The error of an incomplete formulation is committed when an essential element of an
expression is omitted. Thus, for instance, if we say that "CEO are arrogant", without
indicating whether we mean all CEO, or some of them only, or a majority of them, then we
commit an error of making an incomplete formulation, since we leave out an essential
element of a formulation which is intended to be a statement. Without that element the
formulation in question is neither true not false, and hence it not a statement. It may become
true, but it also may become false, according to the way in which we complete it. The error
of incomplete formulation as described in the example given above is called missing

quantification.
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Horovitz J (1972). Law and Logic. A Critical Accounr of Legal Argumenr. Springer-Verlag Wien: New York; at p: 9.
Arden (The RT Hon Lady Justice Arden DBE) (2003). The U K Corporate Governance After Enron. Journal of Corporare
Law Srudies 3(2): 269-282. See also: Quine WV (1951). Two Dogmas of Empiricism. Philosophical Review. 60: 20-43.

Another kind of an incomplete formulation is illustrated by the expression "prohibited
by law", if no reference is made to the jurisdiction and to the period in which the law in
question is in force. Such errors are those of missing restriction. The same kind of errors is
committed when it is said that

"good corporate governance is beneficial to corporate

performance",285 since it is not explained to which or what kind of performance.
Many normative formulations which state that something ought to be done require
such restrictions.286
"Normative issues cannot be easily escaped if global governance is to be viewed as
good and moral - thus, our emphasis on the bundle of notions associated with fairness.
The episteme's normative components, therefore, play a critical role with regard to the
type of global governance system and processes that will end up developing. At issue
here is not only the differing views around the world regarding what stands as good
governance, but also the difficulty in applying domestic governance procedures, such
as democratic accountability and transparency, to the global level.".287
A sensible consideration of issues involving "good corporate governance" may not be
possible unless the "corporate governance" proper is correctly defined and understood.288
Otherwise, perpetuation of epistemic chaos will complicate the already created postmodern
tower of academic babble. Creating more confusion between "good" and "not so good"
governance and its cognates like corporate governance, public governance, and so on, will
fundamentally subvert the ontological assumptions of legal, business, organizational and
social realities, that is, intensify the said "babble".

The term "definition" is used in contexts of two kinds. On the one hand, people speak
about definitions of words (e.g., "metre", "optimist") and on the other, about definitions of
certain singular objects (e.g., the North Pole), certain set of objects (e.g., a set of numbers),
certain relations (e.g., relation of equality), etc.289 To make a distinction between two

Arden (The RT Hon Lady Justice Arden DBE) (2003). The UK Corporate Governance After Enron. Journal of Corporate
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meanings of the term "definition", terms of nominal and real definitions are used. The term
nominal definition is used when referring to operations intended to make certain words more
comprehensible, such as a word "metre" or a word "optimist". The term real definition is
used whenever we mean an unambiguous description of an object. 290
"Definition" covers both the process of elaborating a certain proposition and the
result of this process, that is, the proposition itself. Logicians and mathematicians use a
for "is" or "means". An example is:

standard symbol

"a p r i ~ r i " ="by
~ ~ intuition" or "a posteriori"
The term written to the left of the

"

=df

=df

"by experience".

" symbol is known as "definiendum" (Dfd) or "that

which is to be defined". The expression occurring to the right of the " =df ", which does the
defining, is known as the "definiens" (Dfn). In logic, the structure of an explicit d e f i n i t i ~ n ~ ~ '
(nominal or real) is usually described by one of the following expressions, according to the
author's preferences:
Dfd = DfDfns;
Dfd = DfDfns;
Dfd <-> Dfn
Dfd

- DfDfns

It would be a syntactical mistake, for example, to write:
duty =df a legal obligation owed by one person to another
Rather it ought to be written as:
"duty"

=df

"a legal obligation owed by one person to another"

To understand how definitions work it is important to note the distinction between the
sense of the term, sometimes called its intension or connotation292 and its reference,
sometimes called extension or denotation.293

Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Lvgic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
19' Explicit definitions are contrasted with implicit ones. Explicit definitions are those in which the Dfd and Dfn terms are
both present (their generalised scheme Dfd = DfDfn).These definitions, if certain requirements are observed. contain bolh
introduction rules as well as elimination rules.
292 Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 108-1 12.
'93 All words must have a sense, although some words have no reference and pose special difficulties. Words. which have no
reference class, for example, are: unless, afrer, yes, unlikely, the, nevertheless, was, ij, where? Also. there arc well
understood phrases whose reference is unknown; for example the phrase "the most beautiful woman in the world"

In order to understand how definitions work, we must know the different purposes for
which definitions may be given. There are three main types: reportive definitions, stipulative
definitions and essentialist definitions. However, other classifications are possible, in terms
of five main types, such as stipulative definitions, lexical definitions, precising definitions,
theoretical definitions and persuasive definitions.294

Reportive or Reportative Definition
Reportive definitions are also referred to as lexical definitions or dictionary

definition^.'^^ These definitions are considered as reports of common usage or usages; and as
such they are normative or regulatory because they both report and regulate common
usage.296 They are true or false depending on whether they do or do not accurately report
common usage.297
We need reportive definitions when we want to know the meaning of a word in its
standard usage. Dictionaries always give reportive definitions. These definitions, however,
can sometimes be unclear because a particular usage of a word may not be regarded as part
of standard usage or vice versa. For example, the usage of words like, "gay", "cohort",
"cool" fifty years ago and now, in 2004.
A good reportive definition of a word is one that informs us what others mean when
they use the word and what others will understand us to mean when we use it. Thus, such a
definition will describe the actual standard usage of the term. A reportive definition can fail
to be a good definition if it is too broad, too narrow, circular, or obscure.

A reportive definition is too narrow when the defining phrase does not refer to things
that should be included in the reference of the term being defined. The definition "A
corporate governance is the set of methods to ensure that investors get a return on their

is too narrow and fails as a definition. It is a bad definition because the defining

Copi IM (1967). Introduction to Logic. Thc MacMillan Company: New York; at p: 100-107.
Uncritical attitude is represented by statements that dictionary definitions are all of a piece. It is also worth noting that
however good or prestigious a dictionary, none is ultimately "authoritative". The skill and diligence of persons who
compiled it is probably the only authority of a given dictionary.
MacRoberts MH and MacRoberts BR (1986). Another Test of the Normative Theory of Citing. Journal of the American
Society for Information Science. 38: 305-306.
If one uses a term at variance with a reported standard and does not stipulate that the term is used in a specialised or new
way, then one is using that term incorrectly.
'98 Shleifer A, and Vishny R (1997). Large shareholders and corporate control. Journal of Political Economy 94: 461-88.
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phrase refers only to corporate governance in terms of methods and excludes other essential
aspects of corporate governance.299
The definition that "Corporate governance refers to the design of institutions to make
managers internalize the welfare of stakeholders in thefirm" is too broad. This definition is

too broad because it includes more than it should. The defining phrase, "the design of
institutions" refers not only to managers but also to a large number of possible people that
may be involved in a design of institutions.
Sometimes a definition can be both too broad and too narrow at the same time. For
example: "Corporate governance: how to ensure that managers follow the interests of
shareholders".300The defining phrase refers to some things to which the term does not (too

broad as it includes "how to ensure that ... ") and also fails to refer to some things to which
the term does (too narrow because it fails to include the directors and important others).
The definition that corporate governance is a governing of a corporation is a circular
definition because it includes the term being defined or its cognate in the definition. Circular
definitions are therefore usually useless. This definition is circular because governance and
governing are cognates (i.e., they come from the same root).
The definition can also fail through the use of obscure, vague or metaphorical
expressions in order to express clearly the meaning of the term being defined."' For example
"Governance is about how an organisation steers itself and the processes and structures
used to achieve its goals".302 Using the term "steers itselj" is uninformative and the

expression "the processes and structures used to achieve its goals" uses obscure terms which
may be correct but are stated as vague generalities which require further clarification.

Stipulative Definitions
Anyone who introduces a new term, symbol, chemical element, product, etc has
complete freedom to stipulate what meaning is it to be given. Stipulative definitions therefore
specify how a term is to be used. A new meaning for an old word can also be stipulated or a
new word can be invented by using a stipulative definition. Sometimes it is useful to fix a
particular meaning for a word.
m Blake RM, DuCasse CJ, and Madden EH (1960). Theories of Scienrlfic Method: The Renaissance Through rhe N;nt=teenrh
Century. University of Washington Press: Seattlc, WA.
Vives X (2000). Corporate governance: Does it mattcr? In: Vives X (ed) (2000). Corporate governance. Theoretical and
empirical perspecrives. Cambridge University Press: UK: 1-21 at p: 1.

L (1981). The Clock Metaphor and Hypotheses; the Impact of Dcscartes on English Methodological Thought.
1650-1670. In Laudan L (1981). Science and Hypothesis. D. Reidel: Dordrecht, Holland; at p: 27-58.
10' Edwards M (2002). Current governance issues. In: Horrigan B. Edwards M, Nicoll G, and Baxter K (2002). Currenr
Issues in Public Sector Governance. University of Canberra. National lnstitutc for governance: Canberra: 4 1-55 at p: 41.
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"The emotive suggestions of familiar words are often disturbing to one interested only
in their literal or informative meanings. The introduction of new symbols, explicitly
defined to have the same literal meanings as familiar ones, will free the investigator
from the distraction of the latter's emotive association^".^^^
For many specific purposes, such as doing research or working on legislation, it is
helpful to stipulate the precise meaning that is to be attached to key words. This, however,
does not assure that these new words or new uses will become part of the standard usage, so
such words depend for their meaning upon stipulative definitions.
"Sometimes in our use of a term we depart from convention and employ it in a unique
way. There's nothing wrong with such departures, as long as we explain precisely how
we're using the term, that is, indicate the stipulative nature of our definition. A
stipulative definition is one that attaches unique, or at least unconventional, meaning
to a term. [...l As long as it is clear that the meanings are being stipulated and as long
as the stipulative definitions aren't confused with conventional meaning, the stipulative
definition is legitimate and can be valuable".304
A good stipulative definition is one that fixes a precise meaning of a term in a way
that will be useful for some specific purpose. Stipulative definitions used in this sense are
also "precising definitions" which refine the meaning of an established term.'05
"Neither stipulative nor lexical definitions can serve to reduce the vagueness of a term.
A vague term is one for which borderline cases may arise, such that it cannot be
determined whether the term should be applied to them or not. [...l a definition capable
of helping to decide borderline cases must go beyond what is merely lexical. Such a
definition may be called a precising definition".306
Both the drafters of law and judges constantly refine the meaning of the term as new
cases are heard. The courts sometimes reduce the vagueness of the terms and their decisions
may become precedents for future reference.307Consider such terms as "actus reus", "mens
rea", "duty of care", "negligence", "proximity tests", etc.

Sometimes authors stipulate they will use a term in a certain restricted manner, but as
their writings unfold, they revert to common meanings.308 This frequently occurs in
publications treating such concepts as culture, democracy, governance, company, etc. This
situation points to difficulty in 'sticking to' stipulative definition of terms which have wellentrenched usages. However, using stipulative definitions to introduce new terms is usually
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Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 101.
Barry V E and Soccio DJ (1988). Practical Logic. Holt Rinehart and Winston Inc: USA England; at p: 52.
Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 104-105.
lbid at p: 104.
Horovitz J (1972). Law and Logic. A Critical Account of Lpgal Argument. Springer-Verlag Wien: New York; at p: 9.
Copi IM (1967). Introduction to Logic. Thc MacMillan Company: New York; at p: 100-102.

considered as unproblematic, because a person introducing a new word or symbol has
complete freedom to stipulate what meaning is to be given to it.jo9 However, this view is
incorrect because of the very real risk of introducing internal inconsistency into our
communication processes via a stipulative definition. For example, introduction of the word
"governance" or its composite "corporate governance into our language has introduced
internal inconsistency into our language or discourse in scholarly debates with practical
implications into the world of business and government because there is no generally agreed
standard definition. Definitions are conventions. "These conventions are neither true nor
false. The conventions do, however, have consequences, and analytic statements3'0 are the
consequences of our

definition^".^'

Essentialist or Theoretical Definitions
"To propose a theoretical definition is tantamount to propose the acceptance of a
theory, and as the name implies, theories are notoriously d e b a t a b ~ e " . ~Some
' ~ words - such as
law, love, religion, justice, truth, health, peace, science and the like cannot be determined
merely by an appeal to standard usage or to an appeal to its usefulness via a stipulative
definition.l13 These words require essentialist definitions that need to be understood as
compressed theories about the nature of what is being defined. 314
A good essentialist definition is one that reflects a true or reasonable theory about the
essential nature of the phenomenon to which the term refers. Our use of essentialist
definitions is presupposed or premised on the well established belief or fable3'' (i.e., theory)
that, for example, a certain set of properties must be present to call a substance, "water".
"Scientific theories represent compartmentalized knowledge. In presenting a scientific
theory, as well as in developing it, there is a common-sense pre-scientific stage. In this
stage, it is decided or just taken for granted what phenomena are to be covered and
what is the relation between certain formal terms of the theory and the common-sense

When a new term is created it is called a "neologism".
Analytic statements are logical statements of truth or logical truths, alternatively, contradictory statements are logical
falsehoods. However, synthetics statements are not logical truths or falsehoods but they are factual smrements.
"l Salmon WC (1963). Logic. Foundations of Philosophy Series. Prentice-Hall, Inc: Englewood Cliffs NJ; at p: 98.
3"Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 105.
3" Blackmore JT (1983). "Should we Abolish the Distinction Between Science and Metaphysics?'Philosophia 12; at p:
393-400. See also: Hull DL (1988). Science as a Process. Chicago of University Press: Chicago.
314 Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 105.
The author uses this emotive word "fable" by reference to "theory" in order to make a clear statement which also evokes
emotions in order to influence a reader's thoughts, or beliefs which treat theory as an objective truth cast in stone.
'I0

'l6

McCarthy J (1988). Artificial Intelligence. Logic and Formalizing Common Sense. In: Thomason R H (ed) (1988). Philosophical Logic

and Anificial Intelligence. Kluwer Academic Publishen: Dordrecht Boston London: p: 16 1 - 190: at p: 162.

Further, by labeling something "water", a theoretical implication follows that the substance
will turn to ice when it freezes. The presence of theoretical definitions in some forms of
discourse is often overlooked when the common-sense level of the term is established.

2.4.7 DEFINITIONS
OF CORPORATE GOVERNANCE
One of the fundamental issues involved in corporate governance research is the
problem of definition in general and definition rules in particular. Many so called definitions
of "corporate governance" or related concepts in the literature of the subject are not
definitions at all, but merely vague or ambiguous3" descriptive statements supposedly
informing what corporate governance "includes", "can do", and the like. It is disappointing
that discourses with such unsatisfactory quasi definitions often appear in authoritative
academic literature.)'* Some of these so-called definitions are pretend definitions; many are
convoluted, or quasi-sophisticated statements of little meaning or value to a discourse on
corporate governance. A sample of such definitions of corporate governance is given in
Table 2.2 below.

Table 2.2

A Sample of Quasi-definitions of Corporate Governance

This paper not only fails to define
corporate governance and other basic
concepts but also has nothing to do with
corporate governance

BR
(2001).
Law,
Cheffins
Economics and the UK's system of
corporate governance: Lessons
from history. Journal of Corporate
Law Studies l(1): 71-89.3'9
"Somewhat more generally we can Vives X (2000). Chapter 1:
define corporate governance as the set of Corporate Governance: Does It
methods to ensure that investors Matter? In: Vives X (ed) (2000).
(suppliers of finance, shareholders, or Corporate Governance. Theoretical
creditors) get a return on their money." and Empirical Perspectives. (p: 121).
(Schleifer and Vishny 1 9 9 7 ) ~ ~ '
Cambridge University Pres: UK
7l'
Vaaueness
can result from lack of s~ecificityor carelessness, however, i t is not a serious problem in communication.
Ambiguity,however, is harmful and a serious obstacle to communication. These concept are explained above in this chapter.
'l8 For example The Journal of Corporate Law Studies: UK: Universi~yof Oxford & University of Cambridge. Table 2.2
rovides examples of the said definitions.
9l' See also: Cheffins BR (2001). Law, Economics and the UK's System of Corporate Governance: Lessons
from History. Journal of Corporate Low3 Studies l(1): 7 1-89.
Shleifer A and Vishny R (1997). A Survey of Corporate Governance. Journal of Finance 52: 737-783; Shleifer A and
Vishny R (1997). Large Shareholders and Corporate Control. Journal of Political Econom))94: 461 -488.

'"

This paper not only
corporate governance
concepts but also has
presumed
"case
participation
in
governancev.32'

fails to define
and other basic
little to do with
of
employee
corporate

It may be inferred from some statements
that "arrangements" are being made for
"corporate governance", namely: "That
is, a deregulated market environment is
likely to generate the most cost effective
corporate governance arrangements". (at
p: 35).

USA Australia; at p 1.
Kershaw D (2002). No end in sight
for the history of corporate law:
The case of employee participation
in corporate governance. MacNeil
(2002).
Adaptation
and
convergence
in
corporate
governance: the case of Chinese
listed companies. Journal of
Corporate Law Studies 2(1): 34-81;
at p: 35. 322

"In this [stakeholder] model corporate
governance is characterized largely as a
set of solutions to the principal
(shareho1der)lagent (manager) problem
which arises from the separation of
ownership and control in the modem
company".

MacNeil (2002). Adaptation and
convergence
in
corporate
governance: the case of Chinese
listed companies. Journal of
Corporate Law Studies 2(2): 289344; at p: 291

"In a wider sense, corporate governance
includes 'the entire framework of formal
and informal relations involving the
corporate sector and their consequences
for society in
It is a "hasty generalization" but not a
definition.
"Corporate governance is about the
management of business enterprises
organized in corporate form, and the
mechanisms by which managers are
supervised .324
This statement is not a definition but a
statement from ignorance, resulting in
the fallacy of equivocation. The fact is
that management is distinguished from
governance.

J
(2001).
Corporate
Farrar
governance in Australia and New
Zealand. Oxford University Press:
Melbourne at p: 6.

Ford HAJ, Austin RP and Ramsay
IM (1999). Ford ' S principles of
9th
ed
corporations
law.
Butterworths: Sydney; at p: 167

9,

See, for example: Kershaw D (2002).No end in sight for the History of Corporate Law: The Case of Employee
Participation in Corporate Governance. Journal of Corporare Law Studies 2(l): 34-81, Michie J and Oughton C (2002)
~ m ~ l o ) eparticipation
e
and Ownership Rights. Journal of Corporate Law Srudies 2( 1 ): 139 154.
322 See also: Michie J and Oughton C (2002).Employee Participation and Ownership Rights. Journal of Corporare Law
Studies 2( 1 ): 139154.
Bebchuk LA and Roe MJ (1999).A theory of path dependence in corporate ownership and governance. Stanford L
Review 52: 127;at p: 127.
324
Ford HAJ. Austin RP, and Ramsay 1M (1999).Ford's Principles of Corporarions Law. 9th edition Butterworths: Sydney;
at p: 167.
3'5 lbid at p: 167.
32'

"Corporate governance is a very broad
topic, extending to all aspects of the
relationships to one another of the
stakeholders, managers and auditors of a
companyw.325
No definition of "corporate governance"
is given in a book with 260 pages on
"corporate governance".

Colley JL Jr, Doyle JL, Logan GW,
& Stettinius W (2003). Corporate
Governance. The McGraw-Hill
Executive MBA Series. McGrawHill: New York London Sydney

Ramsay I, Stapledon GP, & Fong K
(2000). Corporate Governance: The
Perspective
of
Australian
Institutional
Shareholders.
Company & Securities Law
Journal. 1 8(2): 110-142
"Corporate governance deals with the Shleifer A and Vishny RW (1997).
ways in which suppliers of finance to A survey of corporate governance.
corporations assure themselves of getting Journal of Finance 52: 737-83; at
737-8
a return on their investment".326

No
definition
of
"corporate
governance" is given in an academic
paper of 32 pages on "corporate
governance".

"This article draws comparisons with the
Business Judgment Doctrine, the
Business Judgment Rule and other
standards of corporate governance to
better understand the nature of an
uncommercial transaction through a
comparative analysis".327

Broderick M and Lenicka M
(2004). Uncommercial transactions
corporate
governance
for
Company
and
insolvent companies.
Securities Law Journal 22(1): 7-22;
at p: 7.

This paper not only fails to define
corporate governance and other basic
concepts but also has nothing to do with
presumed "comparative analysis".
"This paper focuses on the interrelationship
between
corporate
governance, financing of corporate
growth and stock market development in
emerging countries".328

Ajit Singh (2003). Corporate
governance, corporate finance and
stock
markets
in
emerging
countries. Journal of Corporate
Law Studies 3(1): 41 -72; at p: 41.

This paper not only fails to define
corporate governance and other basic
Shleifer A and Vishny RW (1997). A survey of corporate governance. Journal of Finance 52: 737-83 a[ 737-8.
Broderick M and Lenicka M (2004). Uncommercial transactions - corporate governance for insolvent companies.
Company and Securities Law Journal 22(1): 7-22.
3z3 Ajit Singh (2003). Corporate governance, corporate finance and stock markets in emerging countries. Journal of
Corporate Law Studies 3(1): 41-72; at p: 41.
326
327

concepts but also has nothing to do with
presumed "comparative analysis".
Also, in conclusion, it refers to corporate
governance as an "independent variable
that influences financial patterns which
is the dependent variable". (at p: 7 1).
"The phrase "corporate governance" in
the public sector is sometimes used in
the way it once was in the private sector:
to describe the relationship between the
Chief Executive, his or her executive
team and through to its other officers".329
This is a bad form of argument which is
begging the question and appeal to the
private sector analogy is irrelevant.
A helpful description of corporate
is prdvided below. - I t is
helpful because it can generate corporate
governance variables. However, it is not
a definition, although the writer refers to
it as "a definition of corporate and
organisational governance". (at p: 9).

Edwards M (2002). Current
Governance Issues. In: Horrigan B,
Edwards M, Nicoll G , and
~ Baxter
~ ~
K (2002). Current Issues in Public
Sector
Governance.
National
Institute for Governance: University
of Canberra: Canberra: 41-55 at p:
43.
Horrigan B (2001). Horrigan B
(2002). Key legal and governance
issues for companies and boards
across the public and private
sectors. In: Horrigan B, Edwards M,
Nicoll G, and Baxter K (2002).
Current Issues in Public Sector
Governance.
University
of
Canberra. National Institute for
Governance: Canberra: 3-39 at p: 910.

3" 9 w a r d s M (2002). Current Governance Issues. In: Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current
Issues in Public Sector Governance. National Institute for Governance: University of Canberra: Canberra: 41-55 at p: 43.
See also: Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public
Adminisrrarion 61(2): 5 1-61.
'30 Apart from confusion of management with governance and a complete wanting of knowledge in the methodological
terms, Nicoll G fails to differentiate between the concepts of efficiency and accountability in the public and private sector.
Accountability in private sector is mainly to shareholders/owners of the firm and at most creditors (in debt-based countries).
In the case of public sector, accountability is mainly due to the government and taxpayers and other stakeholders depending
on how powerful the various groups are, e.g., in Germany, active Green activists and employee union. Similarly,
measurement of efficiency of management practice is different: in private sector, it is the bottom line, i.e.. profit figures,
dividend payments and share value while in public sector, the usual form of efficiency management is VFM (value for
money). It has to do with philosophy - wealth maximisation in the former is bounded economic rationality in the latter. I
terms of efficiency in capital management, it depends on where the capital comes from? In case of public sector, the main
contributor is the government via taxpayers' money and efficiency will be whether management has made proper use of the
funds as budgeted but in private sector, assessment of efficiency of capital management is via specific financial ratios:
liquidity, profitability, efficiency of using resources, debt management/ gearing and investment ratios and achieving the
goals set. Nicoll also misinterprets the idea of institutional ownership in private sector. From governance perspective.
institutional investors are seen as an internal control mechanism capable of aligning interest of managers and shareholders to
enhance accountability and performance but empirical studies are not consislent across countries.

"[ ...l the following formulation of a definition of corporate and

organisational governance which emphasises the linkages between its
various component: Through ongoing shared understanding and
awareness-raising, organisations achieve good corporate governance
by aligning, synchronising, and integrating the various structures,
systems, processes, practices, and plans by which the organisation is
directed, controlled, and managed (i.e., governed), involving the
collective and individual roles and responsibilities of: the Board;
individual directors; senior executive managers; and staff and their
cultural interface and relationships with: one another; management
generally; shareholders; 'inner circle' stakeholders (i.e., employees,
customers, creditors, financiers); and 'outer circle' stakeholders (i.e.,
regulators, industry peers, governments, and the community); to
deliver: transparent, measurable, and accountable corporate
performance; and sustainable value-capital enhancement; for the
organisation's shareholders and stakeholders by meeting challenges,
exploiting opportunities, and managing risks derived from: politicoregulatory factors; financial factors; socioeconomic factors; and
environmental factors; in accordance with the corporation's goals,
objectives, and strategies in customised ways which translate to all
organisational levels and which are effectively monitored, evaluated,
and reported".331

The above sample of examples indicates that most of the researchers are using the
term "corporate governance" without any serious attempt to define it.

It is also

acknowledged that the corporate governance term has no standard agreed definition. Until
the term of "corporate governance" is clearly defined, it does not make sense to ask specific
questions or search for answers which depend upon the definition of "corporate
governance",332 such as "good corporate governance" and many others. for example.
The above examples therefore point to the need for the corporate governance
scholarly community to form a research language or to speak the same language to
understand each other. Such language must be characterized by (1) the set of its expressions,
and (2) by definite meanings assigned to those expressions, but not always on the one-to-one
principle. Hence, in order to speak the same language, a scholar must not only know how to
use its expressions, but also understand each expression on one of those meanings which are

"' Horrigan B (2002). Key legal and governance issues for companies and boards across the public and private sectors. In:
Horrigan B, Edwards M, Nicoll G, and Baxter K (2002). Current Issues in Public Sector Governance. University of
Canberra. National Institute for Governance: Canberra: 3-39 at p: 9-10.
33' Salmon WC (1963). Logic. Foundation of Philosophy Series. Prentice-Hall, Inc: Englcwood Cliffs. NJ; at p: 95.

assigned to it in that language. This concept of language can be called the logical concept of
language.333
The above examples of expressions about corporate governance show that if a
research language admits different meanings for one and the same expression "corporate
governance", then that difference in meanings may pertain to various things and leads to

vagueness334or worse, to ambiguiry, the reach source for fallacious arguments.335If, when
using such expression, we may understand it in different ways as to its object, without
infringing the rules of the language in question, then that expression "corporate governance"
is termed ambiguous as to extension. 336 If, without infringing the rules of the language, we
may use different criteria in applying an expression to

then that expression is

termed ambiguous as to intention.338Further, if, without infringing the rules of the language,
we may use the same expression to utter thoughts in which we adopt different attitudes (e.g.,
that of statement, of question, of order) toward one and the same state of things, then that
expression is termed ambiguous as to attitude. Finally, if, without infringing the rules of the
language, we may use one and the same expression to utter thoughts, which differ in
emotional flavor, then that expression is termed ambiguous as to emotionalflavor.

339

These various kinds of ambiguity occur in various combinations in corporate
governance discourse. The ambiguity of expressions about corporate governance is
detrimental in all those, but only those, cases in which it involves the risk of a
misunderstanding between two persons who use the same utterance, namely where one
person understands that utterance in a meaning different from that in which the other one
does.340
In the history of human thought, "many debatable problems of science were solved
through a more precise formulation of existing definitions, through demonstrating the
equivocation of the definition under analysis".341 Let us now consider the fundamental
methodological concepts used in the discourse on "corporate governance". During the

"'In other words, to understand an expression E in its meaning M is the same as to understand it by means of a thought
which, has certain properties, in respects that are essential to meaning. It will be said about those properties that they are
expressed by the expression E in it meaning M .
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 9.
Copi IM (1967). Introduction to Logic. The MacMillan Company: New York: at p: 90.
Ibid.
'"Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
'''Copi IM (1967). Introduction to Logic. The MacMillan Company: New York.
339 Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New York
Copi 1M (1967). Introduction to Logic. The MacMillan Company: New York; at p: 90-92.
"l Gorsky DP (1974). Definition. Logico-Methodological problems. Progress Publishers: Moscow at p: 8. See: Tweney RD.
Doherty ME and Mynatt CR (eds) (1981). O n Scientific Thinking. Columbia University Press: New York. See also: Hull DL
(1988). Science as a Process. Chicago of University Press: Chicago.

'"

research process I have found that legal writers are the worst "abusers", figuratively
speaking, in their use of methodological terms. For example, to many of them concepts like
model, theory, paradigm seems to mean the same thing, or nearly the same thing and so are
used by them as synonyms. This conceptual confusion, often discounted as semantic^",^^'
requires clarification for a disciplined academic approach in scholarly arguments.

2.4.8 THEORETICAL
AND OPERATIONAL DEFINITIONS
Most definitions are abstract rather than operational. In an abstract definition a
concept is defined in terms of other concepts, which supposedly are already known and
understood.
"An operational definition of a term states that the term is applied to a given case if
and only if the performance of specified operations in that case yields a specified
result. For example, the different numerical values of such a quantity as length are
operationally defined by reference to the results of specified measuring operation".343
In a completely deductive system, certain concepts are taken as undefined (axiom or
primitive), and all the other concepts are defined in terms of these axioms.3M "The axioms
are not proved, because they need no proof. Their truth is self-evident. Everybody can
recognize that the proposition like the whole is greater than any one of its parts or through
two points only one straight line may be drawn are obviously true .345 It is stating the
9,

obvious, so to speak. For example, concepts of point and line in Euclidean geometry are
taken as undefined. Subsequently, notions of angle, triangle, rectangle, etc. are defined in
terms of these axioms.346However, this approach is not appropriate in corporate governance
research. An inductive approach is more appropriate where operational definitions should be
spelled out as clearly as possible.347 One could argue, however, that theoretical definitions of
corporate governance in terms of concepts by postulation (rather than axioms), if adopted,
should be linked to operational concepts, stated as variables.348

342

Fallacious arguments arise from the unwitting use of ambiguous terms, which is harmful to the scholarly discourse. See,
for example: Hiz H (1994). Semantic Niches or Logic for Historians. In: Wolenski J (ed). Philosophical Logic in Poland.
Kluwer Academic Publishers: Dordrecht Boston London; at: 33-59.
343 Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 118.
LeBIanc H and Wisdom WA (1976). Deductive Logic. Allyn and Bacon: Boston. MA.
345 Cohen MR and Nagel E (1966). An Introduction to Logic and Scienrfic Method. Routledge & Kegan Paul Ltd: London;
at p: 130.
There must always be some undefined concepts as the necessary requirement of defining theoretical concepts in terms of
each other. The choice of axioms is to a certain extent arbitrary.
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argumen~.Springer-Verlag Wien: New York; at p: 10-12.
Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 118; Gott R and Duggan S (2003).
under&nding and Using Scientific Evidence. How to critically evaluate data. Sage Publications: London Thousand Oaks
New Delhi; at p: 30-46.

Alternatively, operationally defined concepts by intuition are used that actually spell out the
procedures used in measurement. Such definition should be sufficiently precise that all
persons using the procedure will achieve the same results. The abstract definitions of
corporate governance and corporate financial success referred to earlier would not directly
permit this to be done.
It is, therefore, of importance to recognize that the moment we begin considering a
research project, the fundamental terms should be clearly defined. Let us take the proposition
"the better the corporate governance, the higher a corporate performance".349 It is of
significance to clearly define "corporate governance" in terms of criteria, say "very b a d ,
"bad", "average", "good", and very good", for example. It is also of significance to clearly
define "corporate performance" not only in terms similar to the scale used for corporate
governance (e.g., "very low", "low", "average", "high", and "very high", for example) but
also in terms of what is taken as performance criterion. Is financial performance "measured"
or is it social responsibility performance "measured?350 If, say, financial performance is
which is measured, is it measured by reference to shareholders, or by reference to corporate
network (e.g., keiretsu) or some other criterion of corporate performance?
It is necessary to understand the importance of linkage between two languages
expressed in terms of abstract and operational concepts.35' It is also of importance to
recognize that there is no logical method of associating the two kinds of concepts or their
definitions except by convention or common agreement."* Hence, it is of significance that a
scholar or researcher clearly spells out conventions adopted or developed in his or her work.
Other scholars or practitioners may then simply agree or dispute that a given operational
definition should be used as a measure of a certain concept (say corporate governance or
corporate performance) if the operations seem reasonable or unreasonable on the basis of an
abstract definition.353Usually, several operational definitions are possible, as indicated above
with the concept of corporate performance, for example. Presumably, those operations will
be selected which seem most appropriate (or valid) and most accurate (or reliable).

Goergen M, McCahery and Renneboog L (2003). Journal of Corporare Law Studies 3(2): 379-399.
Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Coporale Law Studies 3(l): 3-39; at p: 24-27. See also: Bloor D (1976). Knowledge
and Social Imagery. Routledge and Kegan Paul: London; Goergen M. ~McCaheryand Renneboog L (2003). Journal of
Corporate Law Studies 3(2): 379-399.
351 Ziembinski Z (1990). Logika Praktycma. Panstwowe Wydawnictwo Naukowe: Warszawa.
35qbid.
Ibid.
349

350

One procedure for measuring "good corporate governance" for example may lead to results,
which indicate that, our hypothesis about the relationship between corporate governance and
corporate financial performance has been confirmed. In another case a different procedure
may lead to the opposite conclusion.3s4If concepts and their definitions are not specified or
agreed to, as is the case with most corporate governance research, then there is no
meaningful way to establish whether corporate governance matters or whether there is a
positive relationship between good corporate governance and a firm's

financial

performance.35s This argument can be extended even further, namely that if there are several
distinct operational definitions of corporate governance (or corporate performance for that
matter), there will be several distinct hypotheses that require to be tested.356
It is also noted that it is desirable to have more than one operational definition and
operation associated with any given theoretical concept, say "corporate governance". This
operational difference may lead to different results or even to the opposite conclusion.
However, in a sense this is the way progress is may, provided it does not lead to bickering
over superiority of each procedure. The disagreements and differences may lead, however, to
a more finely tuned research by developing other procedures, which are more valid and
reliable.357
Let us envisage that we have a concept of corporate governance defined theoretically
as "wealth creating and distributing system of power".358 Let us also envisage that we have
several operational definitions of variables such as "wealth",

"wealth

creation",

"distribution", "wealth distribution", "power", "system" and "system of power". On the basis
of the operational definitions, most scholars in the corporate governance field will probably
reach a consensus that certain of the operations would be eliminated as not tapping what is
implied in the theoretical definition. For example, they may agree that items referring to
"ignoring rumors" should not be used to measure "corporate governance" But there may be
several operations, which have more or less equal status in the opinion of corporate
governance scholars or practitioners. Thus, on basis of the theoretical definition of Corporate
governance" it may not be possible to reach a consensus that one operational procedure

'"Klayman J and Ha Y-W (1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological
Review. 94: 2 1 1-228.

A lack of meaningful definitions of fundamental concepts may only lead to endless bickering in the Tower of Academic
Babel. So, it is of importance to realize that the corporate governance research concepts should be operationally defined
because propositions involving concepts defined theoretically only are not directly comparable or testable. See. for example:
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
Chamberlin TC (1965). 'The Method of Multiple Working Hypotheses". Science. 148: at p: 754-759.
Gott R and Duggan S (2003). Understanding and Using Scientific Evidence. How fo critically evaluate data. Sage
Publications: London Thousand Oaks New Delhi.
This definition of corporate governance has been proposcd by the author of this thesis.
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should be selected in preference to the others. This would indicate that under similar
circumstances these several procedures give different results. hence, this may indicate that
the theoretical definition is unsatisfactory in the sense that it may require clarification or
revision. For example, the concept of "wealth" may have been defined in such a manner that
it is too vague. Perhaps it is necessary to distinguish between several kinds or dimensions of
wealth (e.g., financial wealth, material wealth, wealth of human resources, social wealth, etc)
and then to associate different and unique operations with each of these dimensions of
wealth. In a manner like this - whether it is explicitly spelled out or not - the corporate
governance research process can be of help to clarify theoretical concepts used or studied.
There are two distinct languages which scholars use in their research. They think in
the theoretical language, however they test reality with their operational language.359These
two distinct languages are translate-able to each other through a kind of dictionary arrived at
by consensus enabling to associate concepts from these two languages. It is therefore of
fundamental importance to used operationally defined concepts in statements purporting to
be testable hypotheses.360 If, however, concepts. which have not been operationally defined,
are permitted to appear in hypotheses then it is submitted that the questions raised by these
hypotheses will usually be operationally meaningless and may lead to endless and sterile
debate.361This is actually the current state of corporate governance debate in the academic
and pragmatic literature on this subject.

2.4.9 DEFINITION OF KEY TERMS
Definitions are the most important component of any intellectual endeavor, whether a
scientific theory or practical, problem solving or decision making situation. "Once
developed, a scientific theory remains imbedded in common sense. To apply the theory to a
specific problem, common-sense descriptions must be matched to the terms of the theory".362
Definitions are also important means of introducing new terms into a knowledge domain.363
That means that a term must denote or "point the finger" at one single object. Connotation,
however, seeks the universal, generic sense of the word and "points the finger" at the
359 "The

concept of reality". In: Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England
USA. See Chapter 6 Appearance and Reality p: 152- 198; at p: 186-190.
3 m C ~ pIM
i (1967). Introduction to Logic. The MacMillan Company: New York; at p: 73; Cohen MR and Nagel E (1966).
An Introduction to Logic and Scientific Method. Routledge & Kegan Paul Ltd: London; at p: 392-394.
Chamberlin TC (1965). 'The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.
McCarthy J (1988). Artificial Intelligence, Logic and Formalizing Common Sense. In: Thomason RH (ed) (1988).
Philosophical Logic andArtiJicia1 Intelligence. Kluwer Academic Publishers: Dordrechl Boston London; p: 161- 190; a[ p:
162.
3" Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison, WI.
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meaning of a term, rather than the object per se.364These two terms are a reflection of the
binary values to be found in the potential significance of terms defined.365
The meaning of the term is established by definition. The meaning of the term
"corporate governance" is ambiguous in the literature on the subject. So, it is necessary to
consider the various approaches to defining the term. However, before this can take place, let
us consider both the logical procedure and the result of this procedure when defining
something. This is a very important consideration because it can assist in identifying a
correctly constructed definition of any concept and that of "corporate governance" as well.
Many debatable problems of science or legal disputes were solved through a more precise
formulation of existing definitions, through demonstrating the equivalence of the definitions
under analysis.366A concept of definition cannot be specific or precise or substantiated in a
proper way unless definition rules are also considered.367
Thus, however reasoned, a definition is an invocation of a series of rules of inclusion
and exclusion.368 The sense in which a certain phenomena are categorically different from
the phenomenon in question, and thus are not objects of inquiry, is indicated by a
definition.369 At the same time, the central defining characteristic or characteristics are also
stated as equivalent with respect to one another. Despite their differences, concepts and
models of corporate governance have a number of fundamental representations or
conceptions that justify placing them in the same category.370By placing them in a single
class, we can compare one to each other. To establish a class of phenomena that are identical
with resvect to the defining characteristic or characteristics is the first reauisite for
com~arative

This fundamental and profound requirement at the basis of

comparative scholarship, however, seems completely misunderstood by many scholars who
write about "comparative corporate governance" and "comparative

A circular and

misleading statements are offered about "comparative corporate governance" demonstrating

Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 108-1 12.

'"Ibid.

366 Copi IM (1967). Introduction to Logic. The MacMillan Company: New York. See: Hull DL (1988). Science as a Process.
Chicago of University Press: Chicago.
367 Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 122-127.
lbid at p: 122-127.
369 Jadacki JJ (1994). Objects and Properties. In: Wolenski J (ed). Philosophical Logic in Poland. Kluwer Academic
Publishers: Dordrecht Boston London; at: 61-74.
370 Representation and Reality have been of interest to psychologists since Koffka asked: "Why does a tree look like a tree?"
who provided the Gestalt theory of isomorphism. See: Koffka K (1935). Principles of Gestalt Psyhologp. Harcourt Brace
and World: New York.
'l Smelser NJ (1976). Comparative Methods in the Social Sciences. Prentice-Hall, Inc: Englewood Cliffs, NJ; at 196-198.
37'See, for example: Farrar JH (2001). In Pursuit of an Appropriate Theoretical Perspective and Methodology for
Comparative Corporate Governance. Australian Journal of Corporate Law 13( 1 ): I - 18.

lack of knowledge and understanding what comparative study involves.373Note, for example:
Comparative corporate governance involves comparing different national systems of
corporate governance".
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Moreover, there is a clear misunderstanding of what "research

methods" are and classifying "the social science research methods" into "epistemology,
theoretical perspective, methodology and methods"375 is to express ignorance about logic of
classification compounded by fallacies of ambiguity. Farrar refers to numerous scholars who
apparently "did comparative law research". However, a closer examination of these
scholars376 work reveals no more than claiming pretensions of being a comparative
researchers. And even more amusing is the statement that "[. . .] legal research arguably
purports to operate with an objectivist epistemology and positive theoretical perspective at
both the factual and the normative levels. It makes little use of social science methodology or
methods"

377

However, does legal research make any use of alternative methodology or

methods to the ones offered by social science? And if so, which ones? The author of this
thesis is well familiar with methodologies of social and natural sciences and as a legal
scholar himself, he is well aware that this thing called "legal research" is at best social
~ ~ u lstatements,
l
devoid of
science research and at its worst, elegant s ~ ~ h i s t r ~ ,of~ empty
substance and often marked by poor thinking but presented in glorified aura of law or in
judicial pronouncements.
Now, coming back to the previous argument about the first requisite for comparative
study, which requires the need to establish a class of phenomena that are identical with
respect to the defining characteristic or chwracteristics

379

It is appropriate, then, to consider

definition of corporate governance not so much as an inductive discovery380of that which is
" e ~ s e n t i a l " ~ in
~ ' corporate governance but rather to view it as a classification - and a
rendering comparable - of corporate governance phenomena on a new basis. Certain
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See, for example: Ribstein LE (2003). International Implications of Sarbanes-Oxley: Raising the Rent on US Law.

Journal of Corporate Law Studies 3(2): 299-327; at p: 301 -305; at p: 3 1 1-3 14.

Farrar JH (2001). In Pursuit of an Appropriate Theoretical Perspective and Methodology for Comparative Corporate
Governance. Australian Journal of Corporate Law 13(1): 1-18; at p: 2.
375 Farrar JH (2001). In Pursuit of an Appropriate Theoretical Perspective and Methodology for Comparative Corporate
Governance. Australian Journal of Corporate Law 13(1): 1-18; footnote 24: M Crotty, The Foundations of Social Research:
Meaning and Perspective in the Research Process, Allen and Unwin, St Leonards. 1998, p. 4. See also R Tomasic, "Using
Social Science Research Methods in the Study of Corporate Law" (1966) 3 Canberra Law Review 24 and S Bottomley,
"Corporate Law Research and the Social Sciences: A Note of Encouragement", ibid. 33".
376 See Farrar JH (2001). In Pursuit of an Appropriate Theoretical Perspective and Methodology for Comparative Corporate
Governance. Australian Journal of Corporate Law 13(1 ): 1- 18.
377 Farrar JH (2001). In Pursuit of an Appropriate Theoretical Perspective and Methodology for Comparative Corporate
Governance. Australian Journal of Corporate Law 1 3( 1 ): 1 - 1 8; at p: 5.
378 Deceptive subtle reasoning or argumentation.
379 Smelser NJ (1 976). Comparative Methods in the Social Sciences. Prentice-Hall, Inc: Englewood Cliffs, NJ; at 196-198.
Barber B (1952). "Resistance by Scientists to Scientific Discovery" Science 134; p: 596-602.
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 10-12.
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phenomena characterizing corporate governance under other definitions are excluded, and
some other ones are not considered as characterizing corporate governance under other
definitions are included. The power of such a contribution should not be recognized
accordingly and valued. Instances of a new category of corporate governance while identical
from the standpoint of the defining characteristic, resemble and differ from one another with
respect to their other characteristics, for example, whether employees have their say in the
decisions made by the corporate directors.
Furthermore, the patterns of associations among these other characteristics differ
according to the criterion by which the phenomenon of corporate governance is originally
defined. The pattern and strength of possible subsequent relationship or correlations, then, is
also in part a function of the original definition of the class of corporate governance
phenomena compared.382
Apart from a formal definition of a phenomenon like corporate governance, an
operational definition of it should also be considered; hence an invocation of rules for
inclusion and exclusion applies to both categories of definition. This distinction between
formal and operational definitions is recognized due to the difference between theoretical
language and observational language. Observational language allows to operationalise
observations and connect theory with reality.
"Common-sense reasoning is required for solving problems in the common-sense
world. From the problem solving or goal-achieving point of view, the common-sense
world is characterized by a different informatic situation than that within any formal
scientific theory. In the typical common-sense informatic situation, the reasoner
doesn't know what facts are relevant to solving his problem. Unanticipated obstacles
may arise that involve using parts of his knowledge thought to be relevant".383

2.5

INDUCTIVE AND DEDUCTIVE APPROACHES
Various types of inference384 can be classified into two groups: deductive and

inductive.385 Deductive inferences386 can be conclusive and subjectively certain, but
inductive ones cannot be conclusive as subjectively certain, but can be conclusive as

"*

Copi IM (1967). Introduction to Logic. The MacMillan Company: New York; at p: 205-210.
McCarthy J (1988). Artificial Intelligence, Logic and Formalizing Common Sense. In: Thomason RH (ed) (1988).
Philosophical Logic and Artificial Intelligence. Kluwer Academic Publishers: Dordrecht Boston London; p: 161- 190; at p:
163.
Greenland S (1990). Randomization. Statistics and Causal Inference. Epidemiology. l: 421-429. See also: Platt JR (1964).
Strong Inference. Science. 146: 347-353.
Churchman CW (1948). Theory of Experimental Inference. Macmillan: New York.
T h e essence of deduction is not the derivation of conclusions from universal propositions, but the derivation of
conclusions which are necessarily involved in the premises". See: Cohen MR and Nagel E (1966). An Introduction to Logic
and Scientific Method. Routledge & Kegan Paul Ltd: London; at p: 273. See: Hafner EM and Presswood S (1965). Strong
Inference and Weak Interactions. Science. 149: 503-510. See also: LeBlanc H and Wisdom WA (1976). Oeducrive Logic.
Allyn and Bacon: Boston, MA.

subjectively uncertain.387 All mathematical disciplines and formal logic are deductive in
nature. All other sciences, both natural and social. are inductive.388It is important to note that
a conclusion arrived at by induction,389 is treated as a guess, however rational, because
induction always is an unreliable type of inference, i.e., a false conclusion may be derived
from true premises.390
All sciences accept certain statements as theorems.39' Theorems are of two kinds:
primitive or derived. Primitive theorems are accepted without proof, as axioms. Derived
theorems can be derived deductively or inductively. Deductive type sciences accept only
theorems, which are inferred from axioms, or theorems, however, an inductive inference392
may suggest an idea of a mathematical theorem.393Hence, theorems in inductive sciences are
not guaranteed as to their truth.394

may find sufficient reason for changing their

previous opinions and reject statements previously accepted as theorems. It is otherwise in
deductive sciences where theorems are accepted irrevocably.396
Deductive and inductive sciences will not be considered here because in depth
analysis is available from textbooks on respective methodologies.397 However, what is of
more relevance to corporate governance research is consideration of deductive and inductive
reasoning.398
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and Nagel E (1966). An Introduction to Logic and Scientific Method. Routledge & Kegan Paul Ltd: London;

at p: 273-288.
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 10- 12.
Laudan L (1981). Hume and Hacking) on Induction. In Laudan L (1981). Science and Hypothesis. D. Reidel: Dordrecht;
at p: 72-85.
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Wisdom WA (1976). Deductive Logic. Allyn and Bacon: Boston, MA. See also: Platt JR (1964). Strong Inference. Science.
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It applies to both inductive and deductive approaches.
'"Theorems derived by deduction from primitive terms, are guaranteed as to their truth as far as the primitive theorems are!
See: LeBlanc H and Wisdom WA (1976). Deductive Logic. Allyn and Bacon: Boston, MA.
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See: LeBlanc H and Wisdom WA (1976). Deductive Logic. Allyn and Bacon: Boston. MA.
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2.6

METHODOLOGICAL CONCEPTS
General methodology works out general methodological concepts, i.e., concepts of

those cognitive operations which occur in all disciplines, even though they may play
different roles in different sciences.399

In formulating methodological concepts in the most diverse types of reasoning, the questions
may arise whether the concepts are correct, or why some concepts should be accepted over
another, or why a given concept requires generalization.400There is also a need to consider
grounds on which certain concepts should be regarded as more effective than another correct
concept. Also, why different concepts are judged by different criteria of rigorousness.

Curiosity
The beginning of a disciplined inquiry are curiosity and wonder.40'

British

psychologist ~ e r l ~ sought
n e ~ to
~ ~interpret cognitive activity of every type within the
framework of American psychologist Hull's theory of learning403 based on entirely on
behaviouristic principles, including aesthetic judgment, concept formation, and language.
Berlyne postulated a number of nonbiological drives, where the drive for knowledge was
termed by him as the epistemic drive or curiosity.404
"Episteme thus refers to the "bubble" within which people happen to live, the way
people construe their reality, their basic understanding of the causes of things, their
normative beliefs, and their identity, the understanding of self in terms of others.
Epistemes do not create uniformity of a group or community, but organize their
differences around pervasive understanding of reality. Because people live in plurality
of bubbles, each of which is not sealed tight, epistemes may be construed as open
fields, which are marked by a plurality of tendencies

Ziembinski Z (1990). Logika Prakryczna. Panstwowe Wydawnictwo Naukowe: Warszawa; at p: 130-190.
Ibid.
Aristotle in his Book I of The Metaphysics acknowledged that "All men naturally desire knowledge" and "It is through
wonder that men now begin and originally began to philosophize; wondering in the first place at obvious perplexities, and
See: Coold GP (ed) (1989). Aristotle
then by gradual progression raising questions about the greater matters too, [...lw.
Volume XVll The Metaphysics Book I . The Loeb Classical Library. Harvard University Press: Cambridge. Mass London,
England at p: 3 and at p: 13 respectively.
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Something about the world of corporate governance commands our attention, and we
begin to ask questions. Sometimes our attentions are captured by pure wonder or by an
arresting intellectual idea. In other cases, we are stimulated by a practical need, perhaps to
modify a legal rule, which has been taken advantage of

-

due to a so-called "loop-hole;" or

perhaps to increase the efficiency and effectiveness of the firm by having "business
management rule" in place without unnecessary limiting requirements.
Natural or learned curiosity such as this is the beginning of inquiry but it must be
controlled and channeled in order to lead to manageable solutions. An approach developed
and tested for its success by systematic scholarly methods should be adopted by those
inquiring into corporate governance,406as follows: Concepts, Variables, Model, Hypotheses,

heo or^.^^' By way of background, a brief exposition of these terms is provided below.

and

An idea o f paradigm is considered first because it is of fundamental importance to
methodological, legal, economic and other concepts of concern in this thesis.408

2.6.1 CONCEPTUAL
ANALYSIS
Every research project begins with a mixture of known and unknown things and
partly defined ones. Consequently, there are three phases in conceptual and propositional
analysis:409 identifying the principal issues, classifying concepts according to their states in
the progress of research and examining the complete research procedure.
The three phases are described sequentially but the order may depend on the nature of
the problem encountered. The conceptual and propositional analysis as a critical process
demanding creativity and imagination to resolve the difficulties involved is presented below.

Identifying the principal issues
In attempting to make a specific inquiry about a general question, an object of inquiry
must be chosen, for example a board of directors or a supervisory board, which leads to
further

To keep the complete planning process moving in a directed way, a

researcher must establish an initial set of axioms and possibly laws if possible, postulates and

Blake RM, DuCasse CJ, and Madden EH (1960). Theories of Scientific Melhod: The Renaissance Through the Nineteenth
Century. University of Washington Press: Seattle, WA.
'07 Chamberlin TC (1965). T h e Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.
Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
'
0
9 A proposition asserts a relationship between a set of concepts.
4'0 Saenger I(2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the Demand for their
Independence. 7he Corporate Governance Law Review (Deakin University) 1 ( 1 ): 147- 189.
-
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preliminary data statements, and then target the successive questions that arise during the
five planning processes,4" as follows:
1.
2.
3.
4.

5.

Define the research question
Apply creativity to develop new research ideas
Ensure the proposed research has relevance to prior scientific knowledge4"
Ensure the proposed research is technically feasible and can be completed
with available resources
Determine how conclusions can be drawn.

A researcher must, of course, be prepared to modify or perhaps even discard initial
ideas as he or she proceeds with the five planning processes.

Propositions: axioms. postulates and laws
For the sake of completeness, it is important to recognize that a proposition asserts a
relationship between a set of concepts. Moreover, a proposition can be classified using either
deductive logic413or inductive logic. In a deductive logic a proposition can be classified as
true or false. In an inductive logic a proposition can be classified as probably true or probably
false using statistical

It could be also stated that one type of proposition is

considered sufficiently true to use as the basis of future research (axioms), and the other type
of proposition, which is denoted as conjectures (postulates), which a researcher

Axiom

An axiom is a proposition assumed to be true on the basis of previous research,
observations, or information. Most research is based upon a series of logically connected
axioms. The axioms of a model or a theory should be stated explicitly to exactly state what
the required assumptions of the research are and what must be postulated to represent a
model or test the theory or simply to answer a question.

Bazerman C (1988). Shaping Wrilten Knowledge. University of Wisconsin Press: Madison, WI.
Mach E (1976). Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht,
Holland.
413LeBlanc H and Wisdom WA (1976). Deductive Logic. Allyn and Bacon: Boston, MA.
414
Platt JR (1964). Strong Inference. Science. 146: 347-353. Scc also: Greenland S (1990). Randomization, Statistics and
Causal Inference. Epidemiology. l: 421-429. See also: Churchman CW (1948). Theory of Experimenral Inference. Macmillan: New
"l
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York. Hafner EM and Presswood S (1965). Strong Lnference and Weak Interactions. Science. 149: 503-5 10.
J (1972). Law a n d h g i c . A Critical Account of Legal Argument. Springer-Verlag Wien: New York; at p: 10-12.

415 Horovitz

One of the difficulties about research is knowing or realizing where to start making
detailed definitions. The problem is that most researchers are trained to obey the authority of
prestige rather than authority of reason.416

Postulate
A postulate is a conjecture written in the form of a proposition. It is untested, or
considered sufficiently uncertain to be the subject of further direct investigation. When there
is some inconsistency in the literature about a model or a theory, this can be clearly identified
and a postulate may then be constructed to investigate it.417 For example, a postulate can be
expressed as: The capital market and not corporate governance provides the primary control
of corporate financial success in the global environment. This over-arching postulate can be
studied in many different contexts. However, one of the most important tasks for a researcher
is to translate an over-arching postulate into specific postulates for the particular contexts
they intend to investigate.

Scientific Law
A scientific law is based on an empirical relationship between two or more concepts,

established by measurement, and asserted to be universally true. A law can then be used as a rule of
A researcher may be interested in the possibility that laws of corporate governance exist.

Laws must be general in order to explain what would happen if... then ... 419

Examining the complete research procedure
Upon completing research it is important to overview and re-examine the process and
the set of axioms, postulates and data statements involved.

SO,however inane an axiom it is likely to be admitted into a model or theory if it originates from a refereed journal. an
academic textbook or some other publication or statement emanating from a glorified person with professorial distinctions;
and even better, from a glorified institution, say University of Harvard or University of Cambridge. Clear evidence in
support is provided by the corporate governance literature represented by Who Is Who in professorial and academic glory.
The charismatic hallo effect should be watched for by every researcher who risks being mesmerized by artificial appearances
of socio-academic prestige rather than sobered by the power of pure reason.
4'7 Previous postulate can be promoted to a status of an axiom, if the necessary conditions are satisfied.
418 Churchman CW (1948). Theory of Experimental Inference. Macmillan: New York. Hafner EM and Presswood S (1965).
Strong Inference and Weak Interactions. Science. 149: 503-510. See also: Platt JR (1964). Strong Inference. Science. 146:
347-353.
419 A law needs no additional confirmation and applies "everywhere", whereas an axiom is assumed to be true for the
particular research being conducted
4'6

A variable is a symbolic device essential in a scholarly worldview, which is said to

represent a measure necessary for describing a real world phenomenon. For example, a
gender is a variable with two values: Male or Female. Corporate Board may be conceived as
a global variable with two values: One-tier board or Two-tier board; and so on.

A distinction between categories of variables is made, such as independent variables,
dependant variables (e.g., data), intervening variables, and other. This central concept is at
the basis of model building, hypothesis formulation and testing procedures and data
analysis.420
Here it is also important to note the distinction between description and
explanation.42' It is possible to describe something (e.g., an event, a phenomena or
relationship) without having to explain it.422But it is not possible to explain something
without first being able to describe it. So, explanation is at the heart of cause and effect
relationships. So, in all forms of research, description plays the central role, prior to
explanation based around revealing the cause and effect relationship between variables.
Causation is a highly complex concept.423
What precisely does it mean, and how do we know when we have evidence for it? For
those who are committed to the idea of causes and effects, there are a number of technical
criteria that define a cause and effect relationship. There may be grounds for assuming a
cause effect relationship between a cause X (i.e., a Dependent Variable) and effect Y (an
Independent Variable) if, and only if:
A relationship or association between X and Y can be established.

X consistently explains Y, such that whenever X occurs, Y follows.
X, the cause, always precedes Y, the effect, in time sequence
X and Y are contiguous (i.e., very near or touching), close together in time and space.

The relationship between X and Y is genuine, not spurious.
There must be a theoretical rationale that can explain the relationship between X and Y.

420 coPi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 401-407. See also: Klayman
J and Ha Y-W(1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Ps)chological Review. 94:
21 1-228.
4" Lipton P (1991). Inference to the Best Explanation. Routledge: London.
422 Kantorovich A (1988). Philosophy of Science: From Justification to Explanation. British Journal for rhe Philosophy of
Science. 39: 469-494.
4" Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175.

Another fundamental issue regarding variables is the researcher's competence in
identifying what is said to be a variable's level of measurement. Briefly stated424,it refers to
measurement scales in terms of nominal, ordinal, interval and ratio.425

The term "paradigm" has received wide recognition through Thomas Kuhn

426

who

drew attention to the profound role of paradigm in the history of progress in natural
sciences.427This term could be said to connote a scientific, legal or otherwise tradition within
a dominant community. This tradition (e.g., common law or civil

is transmitted

through socially approved methods from generation to generation.429 As such, it has
implications for epistemology430or the structure and character of knowledge.43'
"The project of formalizing common-sense knowledge and reasoning raises many new
considerations in epistemology and also in extending
A paradigm, such as common law or civil law respectively, implicitly defines for a
given legal community the types of question that may legitimately be asked, the types of
explanation that are to be sought, and the types of solution that are acceptable.433It moulds
the lawyer's assumptions as to what kind of "legal facts" exist in the world and the methods
of enquiry appropriate for studying and resolving them.434

4xFor

a comprehensive treatment please see: Blalock HM (1982). Conceptualization and measurement in the social

sciences. Sage Publications: Beverly Hills London New Delhi.

There is a lot of literature on the subject of measurement and the level of measurement; hence this issue is not considered
here in any detail. See, for example: Blalock HM (1968). Methodology in Social Research. MC-Graw-Hill: New York;
Blalock HM (1979). Measurement and Conceptualization Problems: The major obstacle to integrating theory and research.
American Sociological Review 44: 88 1-894.
426
Kuhn T (1970). The Strucrure of Scientific Revolution. Chicago: Univcrsity of Chicago Prcss.
427 Blackmore JT (1983). "Should we Abolish the Distinction Between Science and Metaphysics??hilosophia
12; at p: 393-400.
4Ur There are, of course numerous other traditions, such as Islamic, Hindu, Jewish, etc. but not considered here. To do justice
to these traditions, a separate study should be undertaken.
429
A legal community, for example, is dominated by a cluster of very broad conceptual and methodological assumptions and
values embodied in the "standard examples" and "proven cases" through which students learn the prevailing belief systems,
models and theories of the legal field within their ethnocentric positions. Such examples also serve as norms of what
constitutes good law; they transmit methodological and metaphysical presuppositions along with key concepts.
430 Dancy J and Sosa E (1992). A Companion to Episremology. Blackwell: Oxford.
43' Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison. WI. Mach E (1976).
Knowledge and Error. Translation by McCorrnick TJ and Foulkes P (1976). D. Reidel: Dordrecht, Holland. .
432 McCarthy J (1988). Artificial Intelligence, Logic and Formalizing Common Sense. In: Thomason RH (ed) (1988).
Philosophical Logic and Artificial Intelligence. Kluwer Academic Publishen: Dordrecht Boston London: p: 161-190: at p: 184.
433 Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175. See also:
Kantorovich A (1988). Philosophy of Science: From Justification to Explanation. Brilish Journal for the Philosophy of
Science. 39: 469-494.
434 Blake RM, DuCasse CJ, and Madden EH (1960). Theories of Scientific Method: The Renaissance Through the Nineteenth
Century. University of Washington Press: Seattle, WA.
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Rival paradigms solve different types of problems or similar type problems,
differently.435 Whether common or civil law, each consists of work within the framework of
a paradigm, which imposes a coherent legal tradition. legal education is an induction into the
habits of "thought" or "thoughtlessness"436 and activity presented by textbooks, professors
and mass media, and creating a powerful initiation mould into the practice of established
lawyers. It leads to acquisition of a firm network of commitments of conceptual, instrumental
and methodological kind. Observations and thought patterns become paradigm-dependent.4'7
Hence, there is no neutral observation language or objective statement or value-free
judgment.438 Paradigm determines the way a lawyer sees the world.
Paradigms impose ways of approaching a problem and thus guide the direction of
normal legally valid method. The rules of the game, like in chess, are already established by
a paradigm, and common law, for example, seeks solutions within an accepted assumptions,
interests, academic journals, legal cases, channels of communication and so on.
Kuhn maintained that the thought and activity of a particular scientific community are
controlled by its paradigms, which are "standard examples of scientific work that embody a
set of conceptual, methodological and metaphysical assumptions".439 He emphasized two
important concepts in group functioning: paradigm and revolution. He also brought to the
forefront of the Western civilization the concept of paradigm shift.440
'Paradigms', Kuhn wrote, are "universally recognised scientific achievements that for a
time provide model problems and solutions to a community of practitioners".44'

"

Kuhn's theory of scientific progress in terms of paradigm and revolution suggests that
discrepancies in (scientific) insights are initially not resolved by the existing paradigm (e.g.,
the Ptolemy's model of our planetary system) until the development of a new paradigm (e.g.,
the Copernican one).442 Consequently, a new period of science develops within the new
Margolis H (1993). P a r a d i g m and Barriers. Chicago University Press: Chicago.
Many concepts that form a part of brainwashing are illogical or even stupid but are imposed on a novitiate into the field
of law as "honourable" and "wise" concepts that serve the rule of law and society. For example. a doctrine of terra nullius
and similar fiction of "connection with the l a n d and many others. See. for example: Tweney RD. Doherty ME and Mynatt
CR (eds) (1981). On Scientific Thinking. Columbia University Press: New York
437 Tweney RD, Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New York.
See also: Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
438 Popper KR (1972). Objective Knowledge. An Evolutionary Approach. Oxford University Press: Oxford.
439 Isaac Newton's studies in mechanics, for example, formed the central paradigm of the community of physicists for over
two centuries, prior to developments in quantum mechanics. See, for example: Tweney RD. Doheny ME and Mynatt CR
(eds) (198 1). On Scientific Thinking. Columbia University Press: New York
440 Kuhn, Thomas (1970) The Strucrure of Scientific Revolution. University of Chicago Press: Chicago.
'4 Ibid.
442
Kuhn's theory of scientific progress was not accepted completely by philosophers of science. It intensified, however,
debate about the particular logic of any research investigation. For those interested in this debate. see. for example: Lakatos I
(1970). Falsification and the methodology of scientific research programs. In: Worral J and Currie G ( 1970). The
Methodology of Scientific Research Programs: at p: 8-101. Popper KR (1968). 2nd cd 7he Logic of Scientific Discovery.
Harper and Row: New York.
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paradigm."3 Continued work on problems of the old paradigm are much reduced or nonexistent. In social sciences, however, situation is different which may allow for CO-existence
of different paradigms within well protected boundaries, such as state borders that hold
jurisdiction or power over what is right and what is wrong,

This state of affair also

illustrates how a research strategy can determine progress and why there are cultural, as well
logical and other, problems in making scientific explanations of legal matters - particularly
about integrative concepts, such as justice, duty of care and many others.445
However, Kuhn's conceptualization of "paradigm" is indirectly transferable into
domain of non-exact sciences such as legal, organizational, business and other ones.446So
conceived paradigm allows for a clear distinction between the Common Law as a paradigm
distinct from the Civil Law paradigm, the Islamic Law paradigm, the Jewish Law paradigm
and so on. Each paradigm is also an integrative set of concepts, which may be construed in
terms of legal systems and subsystems within each paradigm, maintaining and promoting
their discrete and unique legal worldviews."'

Within each paradigm, not only discrete legal

systems are developed but also distinct models and theories. Paradigms are, therefore, not
objective facts of nature but unique views that may seem "normal" within one paradigm but
"bizarre" to an observer from another paradigm, even though the data or facts are the
same.448
A paradigm is a fundamental frame of reference or worldview we use to organize our
observations and reasoning. A paradigm is like "the way things are" for us.
"The concepts of paradigm and paradigm shift spring from Thomas Kuhn's 1962
essay, The Structure of Scienti3c Revolutions. Kuhn sought to explain how the start of
scientific knowledge advances, and by what mechanisms scientists, as human beings,
were attracted away from competing modes of scientific activity to new problems and

achievement^.".^^^

443 Hull DL (1988). Science as a Process. Chicago of University Press: Chicago. See also: Margolis H (1993). Paradigms
and Barriers. Chicago University Press: Chicago.
Bloor D (1976). Knowledge and Social Imagery. Routledge and Kegan Paul: London.
Hempel CC and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175. See also:
Blackmore JT (1983). "Should we Abolish the Distinction Between Science and Metaphysics?" Philosophia 12; at p: 393-
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446 Hull DL (1988). Science as a Process. Chicago of University Press: Chicago.
Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
Phenomenology is a philosophical doctrine proposed by Edmund Husserl who appropriated from Franz Brentano the
distinction between proper and improper presenting. Husserl used Brentano's theory of judgment and also his example to
explain this distinction as follows: if you are standing in front of a house, you have a proper, direct presentation of it,
however, if you are elsewhere and ask for directions to find it, then these directions (e.g. the house on the corner of this and
that street) are an indirect, improper presentation. Thus, one can have a proper presentation of an object if it is actually
present, and an improper (or symbolic as he also calls it) if one only can indicate that object through signs. symbols, etc. See
also: Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
449
Grewlich KW (1999). Governance in 'Cyberspace'. Access and Public Interest in Global Communication. Kluwer Law
International: The Hague London Boston at p: 29.

To many lawyers, both practitioners and academics, a paradigm450 seems to be the
opportunity to create a new paradigm these days4". There are many ways to make sense of
reality. Various explanations or theories may be offered.452 But underlying these different
explanations or theories are paradigms.453These could be said to be the fundamental frames
of reference we use to organize our observations and reasoning. In many cases paradigms are
not easy to recognize because they are often assumed, taken for granted or so implicit that
they are not questioned. For example a person trained in the Common Law paradigm is
enslaved in the kind of reasoning about law or legal issues.454The same applies to the Civil
Law and its lawyers. Hence, paradigms are more like "the way things are" than one possible
view of reality among many.455 However, it is critical to recognize that our views and
convictions about legal matters are the result of the paradigm we may have been socialized
into through educational and employment processes. Thus, paradigms are not objective facts
of nature. For example, the well-ingrained view within the Western culture is the actual
world is an objective and really distinct one from our individual experiences.456
It is important for an educated mind to recognize that he or she operates within a
paradigm. Such recognition brings benefits. Firstly, one is enabled to understand the
seemingly bizarre views and actions of those who operate from different paradigms when the
facts or data are the same. Second, paradigm self-awareness may be profitable in a sense that
one can "step outside' of one's paradigm to critically examine one's standing within it.457
One may be able to recognize new ways of understanding and explaining 'things.'
The current commercial and business forces of globalization enhanced by borderless
cyberspace and ITC bring a variety of previously incompatible paradigms into direct
interaction.458 This new state of affairs requires practical, problem solving solutions that
could not have been addressed by the previously existing international laws, strongly
entrenched within old jurisdictional concepts anchored within state borders. The corporate

450 See Thomas Kuhn (1962). The Structure of Scienfific Revolution. Kuhn argues that science proceeds not wholly in a slow,
evolutionary manner, but according to recognising paradigms, which he termed as "the paradigm shift". See also: Margolis
H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
45 1
See Thomas Kuhn (1962). The Structure of Scientific revolution. Kuhn argues that science proceeds not wholly in a slow,
evolutionary manner, but according to reorganising of paradigms, which he termed 'the paradigm shift.'
452 Lipton P (199 1). Inference to the Best Explanation. Routledge: London.
453 Hempel CG and Oppenheim P (1948). Studies in the Logic of Explanation. Philosophy of Science. 15: 135-175.
454 Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
455 "The concept of reality". In: Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England
USA. See Chapter 6 Appearance and Reality p: 152- 198; at p: 186-190.
456 Popper KR (1972). Objective Knowledge. An Evolutionaq~
Approach. Oxford University Press: Oxford.
457 Margolis H (1993). Paradigms and Barriers. Chicago University Press: Chicago.
458 Boros E (2003). Corporate Governance in Cyberspace: Who Stands to Gain What from the Virtual Meeting? Journal of
Corporate Law Studies 3(1): 149-179. See also: Margolis H (1993). Paradigms and Barriers. Chicago University Press:
Chicago.

governance concept has also become an integrative concept caught up in the globalization
pathways. Awareness of anomalies within and between paradigms is emerging.459 Gradual,
and simultaneous, recognition of observational and conceptual problems is considered in the
corporate governance literature. However, development of a new paradigm, often with
resistance from lawyers and States separated by borders themselves, may require the
development of new concepts of what is a State or jurisdiction or international law. Such
sudden novelty to be dealt with by the States and legal professions can only emerge with
difficulty even if conceptual issues are resolved and Tower of Academic Babe1 brought to
intellectually rigorous order. Such order, however, is fundamental in order to establish a clear
path for the progress of corporate governance research.
Communication between paradigm communities (i.e., common law, civil law, Sharia
law, etc) is impossible unless they partially share a common language. If there is no core of
shared concepts and no experiences in common to legal, academic and other communities in
those paradigms, their assertions are incommensurable and no genuine discourse can occur.
A question of global convergence of corporate governance models and theories is seriously
hindered by lack of mutually acceptable interpretive frameworks within and between
paradigms.

There is a widespread conceptual problem with the word "system' in legal
scholarship.460 The systems concept was introduced from engineering as a technique for
synthesis with the hope that model-based explanation could be extended to more complex
~ i t u a t i o n s . ~The
~ ' nature of systems is studied by cybernetics and general systems theory
(GST).
What is a system? In the simplest of terms, a system is a set of independent but
interrelated elements comprising a unified whole that function together to accomplish a
purpose.462 It is important to realize that there is no one best way to organize a system. A
system may be closed or open, however, a system's organisation displays degrees of internal

Margolis H (1993). Paradigm and Barriers. Chicago University Press: Chicago.
lnhaber H and Alvo M (1978). World Science as an Input Output System. Sociomerrics. l : 43-64.
46' Galilei G (1962). Dialogue Concerning the Two Chief World Systems. Translated by Drake S (1962). University of
California Press: Berkley. See also: Kantorovich A (1988). Philosophy of Science: From Justification to Explanation. British
Journal for the Philosophy of Science. 39: 469-494.
462
"Systems that play a role in our everyday lives include our bodies' circulatory and digestive systems as well as society's
transportation and communications systems". Alter S (2002). information Systems. The Foundation of E-Business.
International Edition; 4th edition. Prentice Hall. Pearson Education International at p: 8.
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interdependence. Changes in one component or sub-part of an organisation frequently has
repercussions for other parts where the pieces are interconnected.
In a closed system a1 the components that influence the system's function can be
defined. For example, a clock or a car with a full tank of fuel can each be considered as a
closed system.463
In an open system there is an exchange of matter andor energy across the system's
boundaries andor a system is influenced by external stimuli. The components of an open
system, a n d o r their functioning, may change in response to external event or stimulus. So,
an open system interacts with its environment. It is more than just a set of interrelated
elements.
Component parts of a system interact to maintain or achieve a particular property in
a variable environment. Sometimes this property is called dynamic, which focuses on the
change within the systems. For example, the way a person's or group's behaviour may
change in different environments and maintain important life functions. Sometimes this
property is called homeostasis, which maintains the constancy or directed purpose of a status,
function, or process when there is an external disturbance.
Corporate governance defined as a system will connote and denote a different "thing"
from one defined as a model or a theory. However, a model of a system can be used to
represent the system. Also, a theory of a system can be developed from a system's model. It
is important to recognized that in a system elements have to be defined and then the
relationships between these elements must integrate them into one unified whole in order to
make it distinct from another "system" or "whole". Even if the same elements are used, but
interrelated into different wholes, different systems are set in place. 464
Thus it is necessary to identify a system's purpose and its boundaries. It is also of
significant importance to consider arrangements of interacting components. This in turn calls
for structure in terms of hierarchies. In legal or management contexts, the systems approach
concerns itself with growth and stability of an organization or corporate governance.
Corporate governance and corporation have the capacity for feedback. See the Figure below:

463 Under some circumstances, a car can also be considered an open system in the sense that road conditions, wind speed
andlor weather conditions may affect fuel consumption.
464 Galilei G (1962). Dialogue Concerning rhe Two Chief World Sysrems. Translated by Drake S (1962). University of
California Press: Berkley.

Figure 2.1

A Diagram of the Basic System Model
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System is designed to evince "goal-directed" behaviour and it works on the principle
of "error feedback". The "error", plus or minus, is the difference between the actual and the
desired state of the system. Many refinements are possible. Feedback can be considered in
terms of information about the output of a system that can be used to control the system.465
This feedback allows a system (e.g., a corporation) to correct errors and make changes or
improvements. However, feedback information does not always lead to correction. Corporate
governance or corporations have the potential to use feedback and be self-correcting systems
but they do not always realize this potential.

In addition to internal interdependence of system parts and feedback potential,
organisations develop energy to maintain the system in equilibrium. This requires integration
and coordination of systems parts and feedback mechanisms to move the system towards the
states of balance when, for whatever reasons an event occurs that puts system out of balance.
Corporate governance could be making increasing demands on others to supply it with
information or other resources to give it what needs to restore equilibrium.
Systems analysis or approach is a conceptual method that enables complex and
dynamic situations to be explored and understood in broad or strategic approaches.46"n this

Inhaber H and Alvo M (1978). World Science as an Input Output System. Sociomerrics. l : 43-64.
Blake RM, DuCasse CJ, and Madden EH (1960). Theories of Scientific Method: The Renaissance Through the Nineteenth
Century. University of Washington Press: Seattle, WA.

465

thesis a concern is with corporate governance systems performing their role in business and
government organizations. A tool for studying these matters is a systems model. Hence, a
model of each system can provide a representation of a system, however, a model is not a
system and it is important not to confuse the two concepts if a clear and meaningful
discourse is to be maintained.
Systems can be considered as an integration of other systems, also called subsystems
which are components of a larger system that perform different part of the work. There are a
number of standard concepts frequently used when considering a system, namely: a system's
purpose, boundary, environment, inputs and outputs. Corporate governance can be
considered as a system in charge of or interacting with another system or systems. Each
system can be expressed or represented as a model.

It is of importance to note that the term "model", "theory", and "paradigm" share a

melancholy lack of definitional uniformity amongst lawyers and corporate governance
academics. Sometimes the three terms are employed simply as synonym; sometimes "model"
is used to refer to any theoretical formulation other than a theory.

"[...l, there is a fundamental difference between a model and a theory, something that
will bear further discussion. A model is an abstract representation of an event, object,
or a set of facts. It does no more that formalize the facts and their relations in
accordance with some (generally noncontroversial) schema, [...l. This can be achieved
at different levels of abstraction. [...l Whereas a model can appeal to a theoretical
perspective or position for justification, this is not possible for a theory".467
Models are analogies representing important features of a system.468 A model
describes important features in a simplified representation of a system and can illustrate how
interactions between elements or part of a system may take place to produce particular
outcomes. By constructing a model, researchers construct a "configuration" or Gestalt in an
attempt to represent a reality which is of interest to them. This is undertaken in order to assist
in study how actual systems behave under different conditions. The models so postulated
become more plausible when providing a source for hypotheses and theory development.469
Why should a corporate governance scholar ever be concerned with a model? Before
addressing this question, a concept of a "model" is addressed below in some detail. At this stage,
Dowell P (2000). Brave New Mind. A thoughtful inquiry into the nature and meaning of menral life. Oxford Universi~y
Press: New York Oxford; at p: 157.
Inhaber H and Alvo M (1978). World Science as an Input Output System. Sociomerrics. l : 43-64.
469 Chamberlin TC (1965). 'The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.

however, it may be of help to point to one such model from the law of contract, known as "agency
relationship" adopted and adapted from the Roman Law of

andat ate".^"

"An agency is said to exist

where one person, the agent, is considered in law to represent another, the principal, in such a way as
to bind the principal. An agent can create legal relations between a principal and a third party".47'
Another definition is: "Agency is the relationship existing between two parties whereby one (the
agent) is authorized by the other (the principal) to do, on her or his behalf, certain acts which affect
the principal's rights and duties in relation to third parties".472
PRINCIPAL is a person who empowers another to act as that person's representative for the
purpose of creating or affecting legal rights and duties between the person and third
Principal is a variable given it can have various values attributed to it in terms of Principal per se, Coprincipal, Undisclosed principal. Also, the matter becomes more involved when certain legal persons
can only be Principals, such as a corporation, for example, in certain relationships with the founder of
a corporation or its

Figure 2.2

A Diagram of an Agency Relationship Model.
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T h e promisor's acts could not, prima facie, created contractual relations between the mandator and a thirdparry. But
since the promisor had to transfer to the mandator any rights and obligations resulting from the performance of the promise.
the promisor was acting in effect as an agent". Borkowski A (1997). Textbook on Roman Law. 2nd ed Blackstone Press
Limited: London at p: 290.
471 O'Connell A (2004). Agency. The Laws ofAustralia. How to use Guide. The Law Book Company Limited: Australia.
Section 8.1 Agency at p: 7.
472 Turner C (2003). Ausrralian Commercial Law. 24th ed Lawbook CO:Sydney at p: 2 16.
473 Peterxen v Moloney (1951) 84 CLR 9 1.
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Guston DH (1996). Principal- Agent Theory and the Structure of Science Policy. Science and Public Policy. 23:229-240.
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AGENT is a person with an authority or capacity to create or affect legal relations
between a principal and third parties475as indicated by the large arrow. The Agent is not a
party to a contract between the Principal and the Third Party. Although an agent acts as a
conduit for the said contract, the Agent is also in two relationship arrangements; one between
himself or herself and the Principal and the other between himself or herself and the Third
party, as illustrated by the small line arrows.476An Agent is a variable given it can have
various values attributed to it in terms of Agent per se, General agent, Special Agent,
Forwarding agent, Mercantile agent, Del credere agent, Factor, and many others.477
THIRD PARTY (in agency

is a person who is neither a principal nor an agent

but the person brought into a legal relationship with the principal by the agent.479Third party
is also a variable as it also has many values, given numerous categories of third parties.
Numerous hypotheses can be derived from this model of agency about relationships
between variables with some d i r e ~ t i o n a l i t ~ These
. ~ ~ ' hypotheses provide subsequently the
opportunity for theorizing and development of theories. These models and theories induced
from them are continually tested in courts, involving real-life cases.
The real world of business, law, economics and related activities, is complex and
dynamic. Due to this fact, we use models instead of real systems to represent important
features,48' as demonstrated above with a model of agency relationship. Such representation
is an approximation or abstraction of reality designed for a special purpose to facilitate recall
(e.g., a photograph or a TV weather map),482 discovery (e.g., a model spacecraft) of
description (e.g., a model of an Anglo-Saxon corporate

By constructing and

then studying a model we hope to represent or clarify how the system functions.
When looking at the world around us, we all impose some kind of order on what we
perceive. This order enables us to organize our individual experiences into meaningful

International Harvester COofAustralia Pry Lrd v Carrigan's Hazeldene Pasroral CO (1958) 100 CLR 644. See also:
Guston DH (1996). Principal- Agent Theory and the Structure of Science Policy. Science and Public Policy. 23:229-240.
476 Perersen v Moloney (195 1) 84 CLR 9 1.
477 Fisher S (2000). Agency Law. Butterwonhs: Chatswood, NSW Australia
478 A concept of "third party" in contract law has a different meaning to that in agency law. In relation to contract in the
contract law, a third party is a person who is not a party to that contract. A doctrine of privity of contract applies, where only
the parties to a contract are bound by and entitled to enforce its promises: Trident General Insurance CO Lrd v McNiece Bros
Pry Lrd (1988) 165 CLR 107.
479 Hely-Hutchinson v Brayhead Ltd [l9681 1 QB 549.
480
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48' For further explanation of "model" see: Braithwaite (1953). Scienrific Explanorion. Cambridge University Press:
Cambridge. For an equally lucid account of this and other uses of the term "model" see: Broderick M (1959). Models,
Meaning and Theories. In: Gross L (ed) (1959). Symposium on Sociological Theo?. Row, Peterson and CO:Evanston. See
also: Inhaber H and Alvo M (1978). World Science as an Input Output System. Sociomerrics. l: 43-64.
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A TV weather map is a model with isobars that assists in predicting wind speed and direction. barometric pressure,
temperature, etc.
483 Barber B (1952). "Resistance by Scientists to Scientific Discovery" Science 134; p: 596-602.
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patterns. Lawyers, for example, search for order in the patterns they observe in the
relationship between the parties to a dispute. One useful way of establishing order is to select
legal structures which appear to function in a meaningful manner and to have a stable form.

In composition, these structures may be seen as a set of inter-related components. Thus, as a
first step of developing a model, there is a need for observation of a piece of reality of
concern. For example, a lawyer or an economist may keep track of structures and processes
involved in running a corporation. Model building is the next step followed by a third one of
model testing.
Briefly, a model is a description of some aspect of the world that includes only those
features of reality that are needed for the purpose at hand.484 A judgment and abstract
thinking are required for model building because what a model includes and what it does not
include results from a set of assumptions about what are essential elements or features of the
model and what details are redundant. A corporate governance model is similar, for example,
to a weather map. It represents how a number of various variables are determined by a
number of other variables. Predictions with the use of a model may correspond to or be in
conflict with the facts. By comparing the facts with the model's predictions, we can test a
model and develop hypotheses, which can then provide a basis for the development of a
theory.485An adequately formed model has the mapping of elements in the system modeled
onto it.486
"Since the beginning of recorded history, people have used models. A written
description of a battle, a physical mock-up of an ancient building, and the use to
symbols to represent money, numbers, and mathematical relationships are all examples
of models. Today, managers and decision makers use models to help them understand
what is happening and to make better de~isions".~~'
The four most common models are ( l ) Narrative Models, (2) Physical Models, (3) Schematic
Models and (4) Mathematical Models.
A narrative model is a verbal or written description of reality concerning a system.

T h e concept of reality". In: Emmet ER (1968). Learning to Philosophize. A Pelican Book. Penguin Books: England
USA. See Chapter 6 Appearance and Realiry p: 152- 198; at p: 186- 190.
485 Chamberlin TC (1965). "The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.
486 When every relevant element is mapped then an absolute replica of a "real thing" is obtained. This is said to be an
I S O M O R P H I C mapping. Here, only the expert is able to distinguish the fake from the real thing. say natural and synthetic
diamonds. When complexity in the modelling process is conveniently compromised, then the mapping is called
H O M O M O R P H I C . However, the modelling follows definite rules to govern the necessary transformation. See: lnhaber H
and Alvo M (1978). World Science as an Input Output System. Sociometrics. l: 43-64. See also: Laski HJ (193 1). The
limitation of the Expert. Fabian Tracts. 235: 1-14.
487 Stair RM (1992). Principles of information Systems. A Managerial Approach. Boyd and Fraser Publishing Company:
Boston. MA; at p: 12.
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A physical model is a tangible representation of reality. The simplest level of
abstraction takes place when we transform reality only in terms of scale. The scale

model differs from the real object only in size. Thus, scale models are miniature
copies of reality which enable the essential characteristics of an object to be seen and
studied. Such miniature copies of reality are also termed iconic models.
A schematic model is a graphic representation of reality using pictures, graphs,
charts (e.g., flowcharts), diagrams, figures maps and illustrations.
A mathematical model is an arithmetic representation of reality, usually in the form
of an equation. Thus, mathematical models are made using particular rules and
procedures of construction.
It is important to make a model as accurate as possible. It is necessary to be aware of
assumptions under which the model was developed, so the representation is as realistic as
possible and the potential users of such model need to be aware of the said assumptions.
Now, coming back to the former question "Why should a lawyer ever concern himself or
herself with a model, say that of corporate governance?" A model is useful for two reasons.
Firstly, it allows for representation of corporate governance and secondly, it also allows for
experimentation, whether "empirical" or "thought" to seek out predictions.488 Correct
predictions enhance some confidence in an increased understanding of the mapped or
modeled structures or processes under enquiry. Incorrect predictions prompt modification or
rejection of our model.
The first goal of an inquiring mind is to observe, as carefully as possible, the structures
involved in a process and how they change or adapt. Recognizing similarities with more
familiar structures or processes leads to some understanding of how a process works or how
a structure is assembled. On the basis of such observations and understandings, we try to
picture how changes in structures can bring about a particular process. Such picture is called
a model. A model is therefore a representation of something else, designed for a special
purpose. A model simplifies and offers new insights. It must also be consistent with other
knowledge available and ways of thinking. A familiar purpose is to remind ourselves of
something we already know. Thus, a photograph recalls to our mind what the original looks
like. However, discovery may be the purpose of a model's construction489. All models have

Fisher RA (1966). The Design of Experiments. 8Ihed. Oliver and Boyd: Edinburgh.
For example, when a model spacecraft is placed in a controlled environment to experimenr with impact on ir of gravity.
temperature, pressure, radiation, etc.

488

489

the mapping of elements in the system modeled onto the

as one characteristic in

common, whatever their purpose491.
One of the biggest joys in pursuing a disciplined inquiry comes when we can explain a
complex and confusing phenomenon with a simple model. We must also be aware that a
model can never be as complete as the real world; in particular, because knowledge is always
incomplete.492 For example, a good model of atomic theory had to await the discovery of
particles and various principles with the onset of quantum theory and experimental
sophistication with introduction of new technology.493Another example is Simmel's model
of money 494 which had to await the invention of electronic banking, "plastic money."
Models contribute to the objectivity of a theory when model assessment against data
provides a test of a model's e f f e c t i ~ e n e s s Three
. ~ ~ ~ levels of assessment can be made for
complete models: fitting, predicting and revealing different results. Fitting is a weak
assessment criterion, however, it is still not easy to achieve and when it is achieved there has
to be a clear understanding of how it was done. Parameter values may be sought ensuring
model representation is close to observed reality. Prediction is often considered as more
valuable than fitting. However, when a model fails to fit reality or new data, it usually does
not predict. However, even an inadequate model may have predictive power.496Revealing
results of a different kind is the strongest assessment. Hence, when the model predicts
something not expected but when sought through more research, is found to occur. Hence,
this criterion is assessing models is usually sought after. Model assessment, like assessment
of postulates, is a progressive procedure and requires a comprehensive approach of going
into details of its coherence. Variables in the model are selected and related to form
hypotheses in search of the model's explanatory ~oherence.~"

When every relevant element is mapped an absolute replica is obtained. This is said to be an I S O M O R P H I C mapping.
where only the expert can distinguish the fake from the real thing (e.g., the "difference" between natural and synthetic
diamonds). When complexity in the modelling process is deliberately compromised, but in accordance to definite rules set
up to govern the transformation, the mapping is called H O M O M O R P H I C . See: lnhaber H and Alvo M (1978). World
Science as an Input Output System. Sociometrics. l: 43-64.
49' The steps in building a theoretical model are outlined in thc chapter on models of corporate governance.
492 Bazerman C (1988). Shaping Written Knowledge. University of Wisconsin Press: Madison. WI. See also: Mach E (1976).
Knowledge and Error. Translation by McCormick TJ and Foulkes P (1976). D. Reidel: Dordrecht, Holland. See also:
Polanyi M (1958). Personal Knowledge: Towards a Post-Critical Philosophy. Harper and Row: New York. .
493 Barber B (1952). "Resistance by Scientists to Scientific Discovery" Science 134; p: 596-602.
4" Georg Simmel attempted a rehabilitation of the Jewish stereotype as a moneylender. He intended to overturn the
Aristotelian and Marxist assessment of money and those who deal with it. Simmel C (1907). The Philosophy of Money.
Routledge & Kegan Paul: Boston, MA.
495 Gauch HG Jr. (2003). Scientific Method in Practice. Cambridge University Press: Cambridge UK, New York USA; at p:
34-38.
4%Forexample, the Ptolemy's model of the planetary system was useful in making some correct predictions. Hence, out of
falsehood, some truths may emerge, just as well.
497 Chamberlin TC (1965). "The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759. See: Kitcher P
(1988). Explanatory Unification. In: Pitt J (1988). Theories of Explanation. Oxford University Press: Oxford; at p: 167-187.
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However, it can never be stated that a model has been validated in the sense of it being a
true representation of reality although this can be claimed for theories. Therefore, it must be
also recognized that the construction of a model is not equivalent to the construction of a
theory. Model construction follows particular rules and procedures of the modeling type
involved. These rules and procedures translate reality into a model. Apart form reality per se,
a theory can also be subject to representation by a model. Hence, the rules and procedures are
also employed to translate theory into a model. Every translation process, whether from
reality or a theory into a model, involves a simplification, both in the relationship between
components of the system and in the fact that the model may represent only part of reality or
part of the theory network.498The translation process may also involve complication when
the modeling type requires particular types of mathematical equation.
It must be stressed here that there is a relationship between a "model" and a "reality"
where a model functions as a heuristic device in law or science.499Models, however, are not
equivalent to theories. In fact, theories are derived from models. It is unfortunate that
corporate governance literature confuses corporate governance models with theories. When
using models to construct or represent a piece of reality, a researcher should take into
account how the model was constructed and assessed. This is particularly important in
developing representations using integrative concepts. Due to rules and procedures of the
modeling type, models may contain axioms additional to, andor changed from, the theory on
which they are based. This consideration leads to the topic of hypothesis.500

A model, even if inadequate, allows the formulation of hypothesis.50' Model variable
can be related to search for testable prediction to obtain answers to questions under inquiry.
One definition of a hypothesis is that it is a relationship between variables with some
directionality. As such, it is an informed guess about the way a process works or a structure
is organized.

Inhaber H and Alvo M (1978). World Science as an Input Output System. Sociornetn'cs. l : 43-64.
Blackmore IT (1983). Should we Abolish the Distinction Between Science and Metaphysics? Philosophia 12: a1 p: 393-400.
'0° Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 401-407. Scc also: Klayman
J and Ha Y-W (1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological Review. 94:
498
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Klayman J and Ha Y-W (1987). Confirmation. Disconfirmation and Information in Hypothesis Testing. Psychological
Review. 94: 2 11-228.

The value of models in generating hypothesis is unquestioned.502A researcher could
obtain a predicted result even if the model is incorrect. Many pre-Copernican predictions
about planets were correct using a wrong model, Ptolemy's model. However, without
availability of any model, such predictions would not be possible in the first place. By
analogy, there is a need for model developments in corporate governance and the modeling
research to advance our corporate governance scholarship.503
An hypothesis not only takes into account what is already known but also leads to
specific predictions about what will happen in a new, experimental or life induced
situati~nA
. ~ ~hypothesis in turn leads to a concrete and testable prediction. When an
experiment or real life situation turns out as predicted, inquiring minds become confident
about the hypothesis and the underlying model. If an experiment or real life events turn out
differently, however, the hypothesis is likely to be wrong.505

A provisional model, even if inadequate, allows an inquiring mind to formulate a

hypothesis.
It must be noted that experiments can never really prove hypotheses.506 The
researcher could obtain the predicted result even if the model were incorrect.
An experiment can disprove a hypothesis if the predicted results are not obtained, a
researcher may still hold on to a hypothesis and an underlying model, as the experiment may
not give the predicted result for reasons that have nothing to do with the hypothesis being
tested.'07

Where Do Hypotheses Come From?
If we describe hypothesis testing as the craft of scholarship, the art of it is hypothesis
creation. One could then consider scholarship as a set of formal procedures for gaining

Klayman J and Ha Y-W (1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological
Review. 94: 2 1 1-228.

Holyoak KJ and Thagard P (1995). Mental Leaps: Analogy in Creative Thoughl. Cambridge, MA. MIT Press.
Copi IM (1961). introduction ro Logic (2nd ed). The MacMillan Company: New York; at p: 401 -407. See also: Klayman J and Ha Y-W
(1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological Review. 94: 2 1 1-228.
505 Ibid.
Klayman J and Ha Y-W (1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological
Review. 94: 21 1-228.
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knowledge by testing hypotheses.508 Then the source of hypothesis would be of no
significance: scholarly understanding in this view would depend only on how well the
hypotheses are tested, not on where they originate.'09 A moment's reflection, however,
reveals that such a view is gullible. Tests in question require time, talent, and even luck.
Most of the time it is impossible to test all the hypotheses, and testing takes place when the
creator of a hypotheses can do a critical experiment to test the hypotheses or is able to
convince another person to do so.510

In many cases a hypotheses follows from other tested hypotheses or from the
" introduces a process
application of a successful model or theory to a novel s i t u a t i ~ n . ~This
of refinement and expansion of accepted theory or rejection of it, thereby promoting
scientific progress. Isaac Newton acknowledged this by stating: "If I have seen farther than

others it is because I have stood on the shoulders of giants."

Inspiration may also be

involved in creating hypotheses. The essential determinant of inspiration is the bringing
together of realms of thought whose relationship is not obvious. Such syntheses occurs in a
moment of relaxation, distraction, or even sleep5I2 For example Archimedes, relaxing in a
bath experienced such a moment of inspiration and hypothesized the relationship between
density and buoyancy of matter5I3.

Hypotheses Lead to Predictions About Observed Results
A hypothesis goes beyond taking into account what is already known.514It also leads
to a concrete testable prediction about what will happen in a new situation. For example,
when an experiment turns out as predicted, a scholar may become more confident about the
hypotheses and the underlying model.515 If an outcome of an experiment turns out
differently, however, the hypotheses are likely to be incorrect or wrong. It must be stressed,

Copi IM (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 401-407. See also: Klayman
J and Ha Y-W (1987). Confirmation, Disconfirmation and Information in Hypothesis Testing. Psychological Review. 94:
2 1 1-228.
'09 Chamberlin TC (1965). '"The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.
'l0 Ibid.
'l1 Ibid.
'l2 Some historians of science argue that that the important leaps of scientific understanding have resulted from borrowing
ideas, methods, and images from other fields of endeavour. both scientific and non-scientific. See, for example: Tweney RD.
Doherty ME and Mynatt CR (eds) (1981). On Scientific Thinking. Columbia University Press: New York.
'l3 The most arresting image of an inspiration moment is of Archimedes running naked through the streets of Syracuse in
Sicily (in the 3* century BC) shouting, "Eureka! Eureka!" ("1 have found it!")
4l' Copi IM (1961). Introduction to Logic (2nd cd). The MacMillan Company: New York; at p: 401 -407.
5l'
Chamberlin TC (1965). '"The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.
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however, that one could obtain the predicted result even if the model were i n ~ o r r e c t ' ~An
~.
experiment or observation can disprove a hypothesis if the predicted results are not
obtained.'17 Even when a prediction is not correct, however, a researcher may still hold on to
a hypothesis and an underlying model, because an experiment may not give the predicted
result for reasons that have nothing to do with the hypothesis being tested.'18 For example,
the prediction might be wrong because the simplified model neglected something significant
or because of faulty logic or something else, not considered or taken into account.

When is a Hypothesis Valuable?
It is important to consider ways of deciding which hypotheses to ponder out of a set of
generated

hypo these^'^^.

A hypothesis is valuable only when someone can devise an

experiment that could disprove it if it were incorrect. If there is no conceivable way of
disproving hypotheses, then it there is no opportunity to know whether the underlying model
is correct.520
When hypotheses make correct predictions about experimental results, scholars gain
confidence both in the hypothesis and in the model that suggested it. The more a model can
explain, the more important it becomes to other scientists. Such a model allows
understanding of many other related phenomena and may also suggest many related
hypotheses.s21
When a number of such tests give consistent results, however, scholars are often
ready to accept a generalized hypothesis and a model. Establishing such generalizations from
a pattern of specific examples is called inductive reasoning522.

2.6.7 THEORIES
As discussed earlier, there is a fundamental difference between a model and a theory.
A model is a mere representation of some aspect of reality.

For example, a Greek philosopher Ptolemy in the 2& century AD had devised an elaborate geocentric model of heavens
which has proven successful in making calculations and predictions about the movement of planets; although thc model was
later found to be incorrect, and replaced by Mikolaj Kopemik, known also from Latinicised version of his name as Nicolaus
Copernicus
Copi 1M (1961). Introduction to Logic (2nd ed). The MacMillan Company: New York; at p: 401-407.
Klayman J and Ha Y-W (1987). Confirmation. Disconfirmation and Information in Hypothesis Testing. Psychological
Review. 94: 21 1-228.
It is possible to generate many hypotheses to explain any observations.
Chamberlin TC (1965). "The Method of Multiple Working Hypotheses". Science. 148; at p: 754-759.
Klayman J and Ha Y-W (1987). Confirmation, Disconfirnlation and lnformation in Hypothesis Testing. Psychological
Review. 94: 2 1 1-228.
522
Inductive reasoning

"A theory, in sharp contrast, is much more ambitious. It lays out the groundwork for

what there is in a particular domain (its ontogeny) and how it is to be studied and
explained (its science - indeed its epistemology). Whereas a model can appeal to a
theoretical perspective or position for justification, this is not possible for a theory,
which is itself the very core of the relevant perspective and position".s23

A theory is a fable incorporating so called "facts" and "guesses" which together are
constructed as a system of statements and ideas for the purpose of explaining a phenomenon
or a group of related

AS such, a theory is a set of interconnected and sometimes

rigorously tested hypotheses derived from variables in a model. An "atomic theory" is a good
example as it can be clearly distinguished from a "model of an atom" with "elements" or
"variables" which make up a theoretical, abstract construct, which we have learned to call an
"atom".
Theory may also be defined as:
"a set of systematically interrelated concepts, definitions, and propositions that
are advanced to explain and predict phenomena (facts)".525
Without a theory it is hardly possible to provide a systematic and comprehensive
approach to classification of the studied phenomena. For example, in the absence of a theory,
bankruptcy and insolvency studies have focused on haphazard predictions.526However, to
offer a reliable "early warning" of failure or collapse, a model followed by theoretical
framework must be developed to explain the dependant variable (i.e. failure or collapse) in
terms of factual or assumed underlying causes.
A theory of corporate governance is a generalization that summarizes what we

understand about the structures and process as involved in running a corporation; it is also
about choices that people (usually directors or corporate officers) make and the corporate and
governance performance as the outcome of those choices.527A theory can therefore be also
considered as a bridge between a model and the real world. It may also be added that a theory
is created by a process of building and testing models.
"For example, meteorologists have a theory if the isobars form a particular pattern at a
particular time of the year (a model), then it will rain (reality). They have developed

Dowell P (2000). Brave New Mind. A thoughrful inquiry into he nature and meaning of mental life. Oxford University
Press: New York Oxford; at p: 157.
Inhaber H and Alvo M (1978). World Science as an Input Output System. Sociometrics. l : 43-64.
Emory CW (1980). Business Research Methods. Homewood, Illinois: lrwin at p: 35.
Fukao M (1995). Financial Integration, Corporate Governance, and the Performance of Multinational Companies. The
Brookings Institution: Washington; Gales LM and Kesner IF (1994). An analysis of board of directors size and composition
in bankrupt organizations. Journal of Business Research. 30: 27 1-282
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Srudies 3(2): 379-399.
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this theory by repeated observation and by carefully recording the weather that follows
specific pressure patterns".528
To many lawyers, both practitioners and academics, a theory is an untested idea or
speculation. This conceptualization is confusing and as such provides a rich source for
fallacious reasoning and sterile discussions in the literature. Other obstacles and pitfalls that
lawyer studying corporate governance face include (i) unscrambling cause and effect (e.g.,
employing the logical tool of ceteris paribus529),(ii) fallacy of composition530,and (iii) post
hoc fallacy or more precisely,531Post hoc ergo propter hoc which translates from Latin into
'after this, therefore because of this'.532
To many lawyers, both practitioners and academics, a theory is an untested idea or
speculation. This non-scientist's use of the word "theory" confuses them; they are left
thinking that rigorous scholarly theories are much more tenuous than they actually are.
However, this confusion, marked by vagueness533and ambiguity is an endemic source of
fallacious reasoning and sterile discussions among majority of legal scholars. Hence the need
to develop awareness and habits of rigorous, disciplined reasoning among lawyers, and those
engaged in legal scholarship.
Once researchers have sufficiently tested general models for a group of related
structures or processes, they may decide that they can accept as valid a fairly broad set of
hypotheses. They may relate to this set of related hypotheses as a theory. A theory is
therefore a fable construed as a system of statements and ideas that explains a group of facts
or phenomena, such as "atomic theory," "evolutionary theory," and many other theories. It is
important to recognize that a theory is a set of interconnected, rigorously tested hypotheses.

"* McTaggart D, Findlay C and Parkin M (2003). Macroeconomics 4th edn. Addison Wesley: Pearson Education Australia;
at p: 11-12.
529
Ceteris paribus originates from Latin that means "other things being equal" or "if all other relevant things remain the
same". Ensuring that other things remain equal is crucial in many activities, including scientific or legal. By changing one
variable at a time and keeping the other relevant ones as constant, a variable of interest can be isolated and we can
investigate its effects in the clearest possible way.
5m'%ink of the true statement, 'Speed kills', and its implication: driving more slowly saves lives. If an entire freeway
moves at a lower speed, everyone on the highway has a safer ride. But suppose that only one driver slows down and all the
other drivers try to maintain their original speed. In this situation, there will probably be more accidents, because more cars
will change lanes to overtake the slower vehicle. So, in this example, what is true for the whole isn't true for a part".
McTaggart D, Findlay C and Parkin M (2003). Macroeconomics 4th edn. Addison Wesley: Pearson Education Australia; at
13.
Copi IM (1961). lntroduction to Logic (2nd ed). The MacMillan Company: New York; at p: 52-88.
531
The post hoc fallacy is the error of reasoning from timing to cause and effect. "Suppose you are a visitor from a far-off
world. You observe many people shopping in early December, and thcn you sec them opening gifts and partying on
Christmas Day. Does the shopping cause Christmas, you wonder. After a deeper study, you discover that Christmas causes
shopping. A later event causes an earlier event. [...l For example, the stock market booms, and some months later the
economy expands - j o b s and income grows. Did the stock market boom cause the economy to expand?'. McTaggart D,
Findlay C and Parkin M (2003). Macroeconomics 4th edn. Addison Wesley: Pearson Education Australia at p: 13- 14.
Horovitz J (1972). Law and Logic. A Critical Account of Legal Argurnenr. Springer-Verlag Wien: New York; at p: 9.

2.7

CONCLUDING REMARKS
In this chapter a fundamental examination of the methodology of corporate

governance research has been undertaken. The current prevailing perspectives on corporate
governance and its very poor methodological treatment have been considered. The strengths
and weaknesses of various approaches have been identified. Major analyses in the literature
have been recognized as relying on traditional ontology of "being" and epistemology of
"representation" for concept building and model or theory development.534Attention to the
underlying philosophical issues involved has been addressed.535It has also been recognized
that research and current debate on corporate governance have been enriched by
globalization, Information Technology and the War on Terror developments.

As such, this concept (i.e., corporate governance) raises complex legal, economic, ethical,
social, and political issues prompting research and practical problem solving considerations,
including calls clear definitions.536In this chapter I have developed the methodological frame
of reference for this thesis.537The fundamental issues involving definitions of concepts were
stated, the purpose of disciplined enquiry and the methodological issues were stated, justified
with raising awareness of inherent limitations involved in methodological and related
concepts. So called "definitions" that are sometimes offered by corporate governance
scholars are often blurred and inconsistent in the context of their discussions. The
fruitlessness of their toil indicates how much more fruitful it would be to work over the same
ground with a rigorous set of concepts.
The significance interdisciplinarity was considered which raises a question about the
relationship of methods and methodologies of corporate governance research to general
models and methodologies of research.538This chapter has explored this theme to consider
particular methodological approaches within corporate governance research that could
confirm, question, reject or advance existing corporate governance concepts, models and
theories.

Dancy J and Sosa E (1992). A Companion to Epistemology. Blackwell: Oxford.
The static approach is used by majority of researchers justifying the validity of dichotomised or dualistic approach in the
ontological sense to shareholder v stakeholder models. A processual approach is required to go beyond "either-or" way of
thinking. This novel approach regards corporate governance as an emergent pattern of dynamic processes rather than
outcome states.
536 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
Bloor D (1976). Knowledge and Social Imagery. Routledge and Kegan Paul: London.
Blake RM, DuCasse CJ, and Madden EH (1960). 7keories of Scientific Method: The Renaissance Through the Nineteenth
Century. University of Washington Press: Scattlc, WA.

In the next chapters, the concepts, models and theories of corporate governance and
their relative significance are considered. This discussion forms the basis for a reexamination of models, theories, applications and implications for future research and
applications of corporate governance.

CHAPTER 3
CONCEPTS OF CORPORATE GOVERNANCE

3.1

MOTIVATION
In the previous chapters, epistemological and methodological issues at the basis of

corporate governance scholarship were considered. It was also documented that claims are
made there is no definition of corporate governance and also that it is not possible to define it
clearly. This chapter examines what corporate governance denotes and how it matters for
corporate governance research. "Governance is one of those words that is currently in fashion
and hence its meaning is in danger of not being well understood unless further defined".' The
concept of corporate governance encompasses "denotational properties" thus allowing for its
broad application.
The scholarly raison d'gtre of this chapter is therefore twofold. The first is to contribute
to the debate and academic research of value on corporate governance. Corporate governance
is an essentially contested concept. There is no single clear or comprehensive definition of it
but only internal complexity and ambiguity. Therefore, it could be argued that it is pointless to
use it as an organizing concept. Contrary to this argument, it can also be claimed that the
argument of essential contestedness gives grounds for constructing a definition, which applies
to corporate governance. In fact, the author of this thesis proposed a comprehensive and clear
definition of corporate governance later on in this thesis. Secondly, this chapter aims to show
how clearer thinking on 'concepts' of corporate governance may eventually lead to a more
fruitful research in this important area. Without defining corporate governance and then
deriving from this definition a number of distinct, measurable dimensions, research may not be

'

Edwards M (2002). Public Sector Governance - Future Issues for Australia. Ausrralian Journal of Public Adminisrrarion
61(2): 51-61; at p: 51.

able to provide detailed and in-depth understanding of the corporate governance itself and then
the relationship between corporate governance and other issues, such as the links between
corporate governance and productivity.
Theoretical and empirical analyses are essential because we do not know enough about
the concept of corporate governance and its effects upon the corporation. To this end I will
review the literature on corporate governance and personal, culture-related characteristics,
which also form part of the focus of this study. The discussion begins by introducing the
concept of governance and then goes on address the role of directors in the process, the rising
concern about corporate governance, ways of strengthening it, and the different and emerging
perspectives on corporate governance.2

3.2

GENESIS & ESSENCE OF CORPORATE GOVERNANCE
The origins of a "corporate governance" concept can be traced back to antiquity where

the issues of separation of ownership from the management of what was owned were
experienced and reported.) What is corporate governance? How is it different from other
concepts such "organizational governance," "public governance ,4 management", "corporate
7,

' 6

management," and many other related terms? Despite the centrality of the concept in the
research literature on organizations, collective action, business, military action and culture,
surprisingly little attention has been paid to clarifying these questions. Although ambiguity
about the meaning of such a key concept (i.e., "corporate governance") may have been useful
and even beneficial at the early, exploratory paths of inquiry, it is now a hindrance which
hampers attempts to sharpen theoretically focused research and empirically driven programs.
The attempts of comparative studies are also thwarted at theoretical unification across disparate
areas of the discipline throughout jurisdictions in the transborder contexts.' This dissertation
addresses this deficiency and develops the foundation for a methodologically sound research
approach to corporate governance.
The term "corporate governance" is value based; it depends on historical context,
institutional and organizational structures involved, socioeconomic and political factors which

'Rarnsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10- 142. See also: McConvill J (2005). Removal of Directors of
Public Companies Takes Centre Stage in Australia. An Exploration of the Corporate Law and Governance Issues. The
Corporate Governance Law Review (Deakin University) 1 ( 1 ): 19 1-244.
3 See, for example Homer's Odyssey where the author brilliantly characterises the consequences of such separation. Homer (8
century BC). The Odyssey. Translated from ancient Greek by Robert Fagles. Penguin Books: USA England Australia.
Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public Administration
61(2): 51-61.
Ribstein LE (2003). International Implications of Sarbanes-Oxley: Raising the Rent on US Law. Journal of Corporate Law
Studies 3(2): 299-327; at p: 301-305; at p: 3 1 1-314.

determine the frame of reference shaping what corporate governance is or what it ought to
be".6
The question of corporate governance, however, is not new although it has only been
recently restored back to the collective consciousness of modem business, accounting and legal
culture. The most prominent are managers who are involved in the management of

investment^.^ It could be said that they not only induced but also "forced"

the development of

strong interest and commitment to corporate governance. The dominant motive of their
forceful activity has been determined to produce maximum benefit of income at the minimum
risk of loss for their

investor^.^

To control the management of funds in the volatile global

market, the investment managers have been concerned with the issues of corporate governance
where determinants of eflciency, effectiveness and opportunity costs can be taken into account.
However, it is also necessary to explore the historical determinants of corporate governance, to
benefit from the insights offered by the history of this concept.

3.2.1.1 ODYSSEY
BY

HOMER^ (PRIOR T O THE gTH CENTURY BC)

The first piece of recorded literature, which explores the separation of ownership from
management, is the ancient Greek epic written by Homer,

'O.

Entitled The Odyssey. Although

the focus of this epic is not primarily concerned with legal, economic, and organizational
determinants of corporate governance, it nevertheless provides fascinating and outstanding
insight into, among others, pre-commitment strategy to solve the problem known as "time
inconsistent discount rates and multiple selves".
""In the Odyssey, for example, Homer tells a classic story of using a pre-commitment
strategy to achieve a desired goal. Circe warned Odysseus that his course would lead him
past the Sirens, whose song famously enchanted all who passed near them. Once trapped,
the passer-by would be warbled to death by the sweetness of their song. Following Crice's
advice. Odysseus adopted a plan by which he would be able to hear the Sirens' song but
still escape their trap. Odysseus charged his men to leash him to the mast of their boats and
not to release him until they were far beyond the Sirens. Odysseus then stopped up his
sailors' ears with bee wax, so they could hear nothing. As his ship passed the Sirens, their
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Benkler Y
(2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6): 1245-1276. See
also: Law L (1996). Company Directors: A Duty to Take Risks? Current Commercial Law 4(3): 89-98.
Nicoll G (1998). Notes and Comments. Funds Management and Corporate Governance Following the Managed Investments
Bill 1997. Ausrralian Journal of Corporate Law 8(3): 332-342.
L? Nolan RC (2003). Indirect Investors: A Greater Say in the Company? Journal of Corporate Law Studies 3(1): 73-12 l.
9 Implicit references to Homer and quotations from his poems date to the middle of the 7th century BC by Archilochus.
Alcman. Tyrtaeus and Callinus
10 An epic poet called Homer wrote two great epic poems of ancient Greece, the Iliad (more than 16.000 verses) and the
Odyssey. He is also one of the most influential authors, for his two epics provided the basis of humane education and culture
down to the current time, perennially affecting Western standards and ideas
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song overwhelmed Odysseus' will power and he tried desperately to get his men to
approach the Sirens. Unable to hear the song, and thus being free of its enchantment,
however, his men merely tied him even more tightly to the mast and sailed on. Only ones
they were safely past the Sirens did they release Odysseus"."

1 1 (B.~ 630 -D. 562 BC)
3.2.1.2 BABYLONMNKINGNABUCHODONOSOR
The methodology and techniques for efficient and effective governance was highly
advanced during the reign of the King ~ a b u c h o d o n o s o r ' ~ .
3.2.1.3 THECHINESE
GENERAL SUN-zu (EARLY 41HCENTURY BC)
The tactics and strategy of war in terms of corporate governance is documented in the
great classic treatise Ping-fa - "The Art of War"

-

written by Sun tzu, a Chinese general.

Amongst the various principles, he laid down 13 axioms of guerrilla tactics, advocating
deception14 and surprise,'s often practiced in marketing and sale of new products by modern
corporations Sun tzu insisted on taking political considerations into account when waging
war.16 These tactics are employed by modem corporations. The Chinese general wrote in his
book:
All warfare [...l is based on deception. Hence, when able to attack, we must seem
unable; when using our forces, we must seem inactive; when we are near, we must
make the enemy believe that we are far away; when far away, we must make him
believe we are near. Hold out baits to entice the enemy. Feign disorder, and crush him.
AND OTHER ANCIENT NATIONS
3.2.1.4 HEBREWS

There is a rich history of ancient people demonstrating a management approach to
organized, collective activities on great scale. Ancient Greeks, Hebrews and Romans clearly

'

http://www.professorbainbridge.co12003/1O/delaware~corpor~1
.html
12 Nabuchodonosor is also known as Nebuchadnezzar account of whom is given in Book of Judith. In addition to being a
brilliant tactician and strategist, Nebuchadnezzar was also prominent in international diplomacy. His main activity, other than
as military commander, was the rebuilding of Babylon. Nebuchadnezzar is seen in Jewish literature in a predominantly
favourable light. It was claimed that he gave orders for the protection of Jeremiah. The prophet Ezekiel expressed a similar
view at the attack on Tyre.
13 Morin P, L'art du manager: De Babylone B I'lntemet, pditions d'organization 1997.
14 Sun-tzu refers in his book to five kinds of secret agents, corresponding to modem concepts of agents in place, double
agents, deception agents, expendable agents, and penetration agents. He also wrote on counterintelligence and psychological
warfare.
15 Napoleon set a list of 1 15 maxims. Various writers and military men set their own lists. Though there is no complete
agreement on the number of principles, most lists include the following objective. the defence, cooperation (unity of
command), mass (concentration), economy of force, manoeuvre, surprise, security and simplicity. The British have added one
called "administration;" the Soviets "annihilation."
l6 Roe MJ (2003). Political Dererminanrs of Corporare Governance. Oxford University Press: Oxford.

recognized the value of corporate governance in its central role for military chiefs, processes of
production or building of cities."

3.2.1.5 THEREPUBLIC
OF PLATO

~ l a t o ' * ,for example, in The ~ e ~ u b l i cinsists
' ~ , that for the necessary imperious
domination there must be specialization designed to enhance the rendering of any productive
activities. The Republic is based upon a metaphysical act of faith. It could be argued that the
law of director's duties could be explored in terms of a test of faith. In today's corporation we
refer to duty of honesty, transparency and duty of d i s c l o ~ u r eThe
. ~ ~ value of this metaphysical
act of faith and the breach of this value by corporations has a long history. Plato believed that a
world of Ideal Permanent Forms exists beyond the limitations of human experience and that
morality and the good life, which the State should promote, are reflections of these Ideal
Permanent Forms. By analogy, a corporation as a separate legal person,2' which exists beyond
the limitation of human experience, could be construed as Platonian (Ideal Permanent Form)
archetype.22 Recently, however, following corporate collapses on grand scale, such as HIH
~ n s u r a n c e ,~~n~r o n ?and
~ many other corporations, it has become "clear" that no amount of

17 Parrat F (1999). Le Gouvernement D'Entreprise. Maxima: Paris; at p: 17
18 Plato was born of a distinguished Athenian family. He had political ambitions until he became convinced that there was no
honourable place for men of conscience in active politics.
19 The Republic is a criticism of current Hellenic politics - often an indictment.
R w h c J (2005) Ccwpc~ruwC;vwntilr~ein .-\.tir,. Hou~lcdgcl';i>lor R f '?;lnclsC;roup I.ontlon ;ind \c\\ 'r'ork. C:hnlm*r 6 :
C'orpolxtc ' I - s : I ~ s ~ ~ I ~atL .p:I ~105L ~ >190:
; Ribstein LE (2003). International Implications of Sarbanes-Oxley: Raising the Rent on
US Law. Journal of Corporate Law Studies 3(2): 299-327; at p: 301-305. See also: Blanchard J (1996). Honesty in
Corporations. Company and Securities Law Journal 14(1): 4-15; Parkinson J (2003). Disclosure and Corporate Social and
Environmental Performance: Competitiveness and Entrerprise in a Broader Social Frame. Journal of Corporate Law Studies
3(1): 3-39..
Soderquist LD (2000). Theory of the Firm: What a Corporation Is. The Journal of Corporation Law (The University of Iowa
College of Law) 25(2): 375-381.
22 Ideal Permanent Form of corporate governance could be described as Platonian Utopia. This could then be used as a
reference point to analyse the existing types of corporate governance in the real world.
HIH Insurance Group was Australia's largest insurer, which collapse in March 2001, posting losses of $5.3 billion. See:
Australia (2002). Commonwealth Submission to the H I H Royal Commission. Commonwealth of Australia: Canberra; also
available at:http://www.treasury.gov.au/contentitem.asp?
See also: Owen NJ (2003). The Failure of H l H Insurance. (3
volumes) HIH Royal Commission. Commonwealth of Australia: Canberra. Contents: v.1 A corporate collapse and its lessons,
v.2 & v.3 Reasons, Circumstances and Responsibilities. This publication is also available in an electronic version via the
lnternet at the publisher's home page: htt~:Nwww.hihro~alcom.~ov.ad
- Westfiel M (2003). H I H : the Inside Stoty of the
Australia's Biggest Corporate Collapse. John Wiley & Sons Australia: Milton, Qld. - Long T, Boyd BT. and Farquhar M
(2004). H I H C l a i m Support S c h e m - Governance Arrangements: Department of the Treasury and the Auditor-General.
Australian National Audit Office: Canberra. - Potts G (2004). Key Findings of the Review of Discretionary Mutual Funds and
Direct Offshore Foreign Insurers. Australia Treasury: Canberra. - Adams JD (2001 ). Collapse Incorporated: Tales.
Safeguards & Responsibilities of Corporate Australia. CCH Australia: North Ryde, NSW.
In 1985 the merger of Houston Natural Gas and InterNorth created Enron, a new Texas energy company. In 1989 Enron
began trading in commodities, buying and selling wholesale contracts in energy. The rapid growth rate indicated a dynamic
company. growing from $40 billion in 1999 to $101 billion in 2000. It was ranked seventh in Fortune's list of largest American
companies. Joseph Skilling, Enron's CEO resigned "for personal reasons" in August 2001. A week later. Chung Wu, a broker
with UBS Paine Weber (a subsidiary of UBS, a Swiss Bank) emailed his clients advising them to sell Enron. He was sacked
and escorted out of his office. Enron filed for Chapter 1 1 bankruptcy in December 2001. See also: Hopt KJ (2003). Modem
Company and Capital Market Problems: Improving European Corporate Governance After Enron. Journal of Corporare Law
3(2): 22 1-268.
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legal regulation, accounting standards or other legal and regulatory

mechanism^^^ can become

a panacea against human corruption.26Escape from "Plato's Cave" has become impossible.*'

3.2.1.6 ADAMSMITH
A concept of corporate governance was introduced into the literature of economics28by
Adam ~ m i t h who
, ~ analyzed the apparent consequences resulting from the separation of
ownership and control in the corporations of his day.)' However, the significance of the issues
involved was acknowledged much later with the development and progress of capitalism,
development of legal norms contributing to regulation of business activities in general and
those of corporations, in particular.31 Adam Smith recognized that managers may have
incentives to deviate from acting in the interests of capital providers:
"Being managers of other people's money than their own, it cannot well be expected
that they should watch over it with the same anxious vigilance with which the partners
in a private CO-partneryfrequently watch over their own [. . .] Negligence and profusion,
therefore, must always prevail more or less in the management of the affairs of [a joint
stock] company".

'*

Therefore, rules and procedures to protect capital providers are necessary3). It is the
board of directors34 which is charged with monitoring the professional managers to whom the
Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): l(1): 1 15-146. See
also: Kochc J (2(#)5). (:orpon~rc(;orcn~trnccin ,liitr. I h t t l ~ i ! g c'l i~!!or & I;r'm.is C;!OIIII.
I.(~IIJO
m(!
I I S c \ v \'ask. ( ' I I J I ) I C ~ 4:
account in^ Stiuldarch ;ind l'roccdu~cs: 1). 106- I40
26
Hi~hS (2005). Corruptiou and Govenla~lr~c
ill Japi~rl.(Ihaptrr 0 (;I( p: 173- 19 1). In: I look (;l) (cd) ( 2 0 0 5 ~C. ~ I I I ~ . F I ( , ~
Gowmance in Jupun. Sires und I.ssucs. Shcfficld Cclitrc for Japuncsc Studics - RoutlcdgcCurmn Szrics: New York X\' CiSA.
See also: Tomasic R (2002). Current Developments and Notes: Corporate Collapse, Crime and Governance - Enron, Andersen
and Beyond. Australian Journal of Corporate Law 14(2): 183-20 1.
See: The Allegory of the Cave; at: http:Nfaculty.washington.edu/smcohen~320/cave.htm
28 Adam Smith introduced many fundamental concepts and principles of classical economics. He strongly opposed the
mercantilist theory and policy and argued for free competition and free trade, neither hampered nor coddled by government in
order to promote the economic growth of a nation. According to him, the entire community benefits most when each of its
members follows his own self-interest.
29 Adam Smith is a Scottish social philosopher and political economist. His work contained, among other things. famous
exposition of the invisible hand of competition as guiding an economic system based on individual self-interest. He is the
author of Lectures on Jurisprudence (1762-64). The Wealth of Nations (1776) and other works. His ideas provide the
foundations for certain schools of economic rationalism. See also: Wymeersch E (2003). Company Law in Turmoil and the
Way to "Global Company Practice". Journal of Corporate Law Studies 3(2): 283-298; at p: 284-292.
30 For consideration of the impact of ownership and control on internal governance see: Zhong M and Lin C (2004). The
Ownership Structure and Internal Capital Market in Chinese Business Group Affiliations of Listed Corporations. Australian
Journal of Corporate Law 17(1): 33-47; at p: 40-42.
31 Concept of "corporate social responsibility" embraces these terms and issues, where the law consists of three elements:
reality (facts), values, and norms. Reality is of fundamental importance because, without it, our perceptions and analyses are
redundant or useless. Subsequently, in order of significance, values must be taken into account because values provide basis for
norms. Norms, as rules and regulations, cannot contradict values, which must be transcendent in legal concepts, including
judicial principles.
32 Adam Smith, An Inquiry Into The Nature and Causes of The Wealth of Nations 264-65 (Edwin Cannan, Ed., University of
Chicago Press 1976)(1776).
33 Economic theory proposes that profits and value will tend to maximise when a sole proprietor manages a firm because he is
directly linked to the value of the owner-manager's investments and income. When firm ownership is separated from control,
the manager's self interest is likely to lead to the misuse of corporate assets through pursuit of personal gain or imprudent and
too risky projects. See: Jensen M and Meckling W (1976). Theory of the Firm: Managerial Behaviour, Agency Costs and
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discretionary operational role is delegated and holding them accountable in the use of firm
assets. In this respect, the board provides a mechanism for reducing the agency problem'5
described by Adam Smith - that is inherent in the separation of ownership and control.

3h

The

issue of rules and practices is considered by some writers as the essence of corporate
governance.
"Corporate governance is the term used to describe the rules and practices put in place
within a company to manage information and economic incentive problems inherent in
the separation of ownership and control in large enterprises".37
It is important to note that the above statement is not a definition of "corporate
governance" but simply a reference to one of the ways pointing to what the term is "used to
describe". A recent and similar pseudo-definition of corporate governance is states that
"Corporate governance is largely about the decision-making process in a complex
organization"38 or "Corporate governance refers to the method by which an organization is
governed, administered, directed or controlled, and the goals for which it is governed". Not
only this attempt at definition of corporate governance is inadequate but also logically wanting
with a mark of circularity, namely that "butter butters" or "governance governs".

3.2.1.7 BERLEAND MEANS
Adolph Berle and Gardiner ~ e a n s introduced
)~
the corporate governance concept into
the modem theory of economics. Their influential work has become highly controversial by
suggesting that the modem corporation was run by professional managers who were
unaccountable to dispersed shareholders. This thesis set the terms of the debate on corporate
Ownership Structure. Journal of Financial Economics; 3: 305-60; Jensen M and Meckling W (1986). Agency Costs of Free
Cash Flow, Corporate Finance and Takeovers. American Economic Review 76:323-29; Jensen M and Ruback R (1983). The
Market for Corporate Control: The Scientific Evidence. Journal of Financial Economics 1 1: 5-50; See also: Baysinger BD,
Kosnik RD and Turk TA (1991). Effects of board and ownership structure on corporate R&D strategy. Academy of
Management Journal 34:205-214.
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36 Smith A (1776-1976). An Inquiry Into The Nature and Causes of The Wealth of Nations; at p: 264-65 (Edwin Cannan, Ed.
University of Chicago Press: Chicago; Berle A & Means G (1932). The Modern Corporarion & Private Property; at p: 123;
Jensen MC& Meckling WH (1976). Theory of The Firm: Managerial Behaviour, Agency Costs and Ownership Structure.
Journal of Financial Economics 305,309; Fama EF and Jensen MC (1983). Separation of ownership and control. Journal of
Law and Economics. 26: 301-325; Felton RF. Hudnut A and Witt V (1995). Building a stronger board. The McKinsey
Quarterly 2: 162-175.
37 CLERP (1 997). Directors' Duties and Corporate Governance. Facilitating Innovation and Protecting Investors. Corporate
Law Economic Reform Program. Proposals for Reform: Paper No. 3. Commonwealth of Australia: Canberra; at p: 60.
38 Hu~cl~insim
M
I. Cwporw C ~ V L ~ I I M C11:jptcr
I I ~ L ~ 5 ('11 p. l 17- l.\(9 j 111:l . k l l ; ~ p ~S.
v ~GiI,st!n
~s
K. t \ l c i ; i ; ~ t ~ l<.
tlutchir~wr~
M. I-wry P m d \';m flolr~rigt~
l> (2Of)i).Eihi~i.( ~ ( ; ~ b ~ c r . ~ ;<Co r,:\i
! :'-.co ~ ~ n r , ~ t ? i:\I i //'ro/i~.~\;o~!~~/
~
f1cr\pvcr~t~t~.
\\'ilc)
~
1.d: hlilw Qltl : at p: I I R.
John Wilcy R S O IAuh~irlia
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governance. Identifying basic conception of the corporation was subject to debate between
Berle and Dodds in the USA. They set out a discrete dichotomy between the shareholderfocused and stakeholder (with broader conception of corporation) - focused corporate mission.
"[ ...l the dichotomy that has been allowed to develop in the cases and commentary
between the interests of stakeholders and the best interests of the company, leading to
the most recent call for law reform to broaden the duties of directors, can be closed for
good if we open our minds and appreciate what a 'stakeholder' truly means. A rather
narrow, one-sided view has shaped the general understanding of what is a
'stakeholder' .*&

And further:
"The stakeholders in a corporation are the
e individuals and constituencies that
contribute, either voluntarily or involuntarily, to its wealth-creating capacity and
activities, and that are therefore its potential beneficiaries andlor risk bearer^".^'
Thus, appreciating "the two-dimensional character of 'stakeholder' as a concept,
provides for a fresh perspective regarding the issue of broadening the duties of directors. I...]
adopting a stakeholder-oriented approach is a necessary step in serving the company and
fulfilling their overriding duty of acting in the best interests of the company".42
The "shareholder" issue in context of "directors overriding duty" is resolved differently
within the dominant paradigm governing moral, ethical and legal institutions. This profound
question is considered is considered in "Chapter 4: Paradigms of Corporate Governance".
At this stage or our discourse, it is of importance to note the following:
"Critically, their [Berle and Dodd] debate allows us to calibrate the various national
systems as operating between two models. Professor Berle's article was first in time.
His thesis was that 'all powers granted to a corporation or the management of a
corporation ... are necessarily and at all times exercisable only for the ratable benefit of
all the shareholders as their interests appear'.43The problem for Berle was that the use
of this power is subject to the vagaries of equitable limitation. This tension between the
competing notions of power on the one hand, and its proper exercise on the other,
meant that the issue had great practical importance. He noted that the question is not
merely academic because it could "give greater flexibility to corporate management in
certain respects".44 Berle's solution to the manager's dilemma was to suggest "that
managerial powers are held in trust for stockholders as sole beneficiaries of the
corporate enterpri~e".~'Professor Berle "adopted a classic shareholder-centred model
of fiduciary duties, in which profit maximization for shareholders was to be the guiding

McConvill J (2005).Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88-102; at p:98.
41 Kennedy A (2000). The End of Shareholder Value. Perseus Book Group: Boston; quoted after McConvill J (2005). Notes
and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on Three False Assumptions.
Australian Journal of Corporate Law 18(1): 88-102; at p: 98.
4' McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88-102; at p: 98-99.
43 Berle A (1931). Corporate Powers as Powers in Trust. Harvard Low Review 44: 1049.
Ibid.
4' Dodd E (1932). For Whom Are Corporate Managers Trustees? Harvard Luw Heview 45: 1 145.

principle for director^".^ Under this model of the corporation, employees had little or
no formal role in corporate governance frarne~ork".~'
At the time of the said Berle

-

Dodd debate, General Motors was the archetypical

public firm with power derived from ownership and control of a large amount of highly
specialized fixtures and chattels such as plant and machinery.48 It also controlled world-famous
brand-names. The human capital of this enterprise was "shackled" to these "inanimate" assets
and therefore immobile. Hence, from hindsight it is of no surprise that the corporate
governance debate developed as it did, focusing on a stable and well-defined firm, with its
boundaries represented by the ownership of unique immobile assets.49 The fundamental issue
of corporate governance was concerned with the manner in which the accumulated surplus
could be "taken away" from the top of the organizational pyramid and transferred to the
dispersed shareholders, the presumed, "constructive" or rightful owners. Hence, shareholder
wealth maximisation has developed as the dominant ideology and practice of corporate
function.50More recently, shareholder primacy is reconsidered. On some views, a distinction is
made between shareholder wealth maximization and shareholder primacy.51
"One underlying imperative exists and that is the acceptance that the
corporation is indeed a public actor in relation to employee welfare issues. As
such the corporation is subject to government regulation in pursuit of goals
which may have little immediate effect on generating wealth for shareholders,
but much to do with the striking a desirable balance between this goal and
the broader concerns of government and society".52

At that time it has been proposed that in presenting "the role of conscience-carrier of
twentieth century American society', Adolf A Berle Jr was amongst the many promoters of the
corporate redemption theology".53 Adolf Berle argued against the critics of the corporate
America as a godless Babylon by drawing inspiration for St Augustine's concept of "City of
God" as a metaphor for the American corporate system where the true justice could be realized
46 Hill

J (2002). Corporate Governance and the Role of the Employee. In: Gollan P and Patmore G (eds) (2002). Partnership at
Work: 7'he Challenge of Employee Democracy. Pluto Press: Sydney; at p: 114.
47 Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An International Comparison.
Australian Business Law Review 32(2): 1 11- 131 ; at p: 1 12.
48 Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformtion, 1880s-1990s. State
University of New York: Albany NY.
49 Rajan RG and Zingales L (2000). The Governance of the New Enterprise. In: Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: U K USA Australia Spain. 201-232.
'O Lynch-Fannon I (2004). Employees as Corporate Stakeholders: Theory and Reality in a Transatlanctic Context. Journal of
Corporate Law Studies 4(1): 155-186;at p: 182-185. See also: Glasbeek H (2002). Wealth by Stealth: Corporate Crime.
Corporate Law3 and the Perversion of Democracy. Between the Lines: Toronto Canada.
" Milton D (2002). Why is Corporate management Obsessed with Quarterly Earnings and What Should be Done about It:
George Washington Law Review 70: 890.
" Lynch-Fannon 1 (2003). Working Within Two Kinds of Capitalism: Corporate Governance and Employee Stakeholding: US
and EC Perspectives. Hart Publishing: Oxford; at p: 133- 134.
53 Berle AA, Jr (1954). The 20th Century Capitalist Revolution. Harcoun, Brace & CO:New York; at p: 182.

in a corporate Zion. For St Augustine, the kingdoms that keep us captive in Babylon are simply
"great robberie~".'~In this reference Berle has denied that the corporate kingdom is soulless or
maintained by a gang of robber barons. He held that there are justifiable reasons 'to anticipate
that moral and intellectual controls will be in place to balance our Frankenstein creations'.
Berle's vision was therefore for corporatist divine economy, for good or ill, progressing
'toward a greater rather than a lesserSSacceptance of the responsibility that goes with power'.56
It is worth noting the contribution of Berle and ~ e a n s ~to' governance debate who
warned of the concentration of economic power58 brought on by the rise of the large
corporations. They were concerned especially about corporations because of their power and
their impact (on individuals, society and environment).
"Berle and Means thus wrote of a small group, sitting at the head of enormous
organizations, with power to build, and destroy, communities, to generate great
productivity and wealth, but also to control the distribution of that wealth, without regard
for those who elected them (the stockholders) or those who depend on them (the larger
Note, that most governance researchers have largely ignored by subsequent interpreters
who simply failed to take on board the question of 'power to generate and distribute wealth' in
context of governance.60
The confusion between concepts of "management" and "governance" is endemic in
research literature and so widespread that once accepted as an axiom or postulate, it seriously
hampers clear thinking of those involved in research and practice of governance in general and
that of environmental corporate governance in particular. A rich example of such "hampered
clear thinking" is also exemplified by "debates about public governance" where statements of
the following kind are proposed:
"The emerging model of public governance combined strong management for the core
with market principles driving much management and delivery, plus growing reliance
on non-governmental organizations (NGOs) and the private ~ector".~'
54 Paolucci Henry (ed.) (1962). The Political Writings of St. Augustine. Gateway: Chicago; at p: 28-29.
55 Berle AA, Jr (1954). The 20th Century Capitalist Revolution. Harcourt, Brace & CO:New York; at p: 173-183. Cf Bowman
SR (1996). The Modem Corporation and American Political Thought: Law, Power and Ideology. State University Press:
University Park - Pennsylvania; at p: 203-215.
Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformation, 1880s-1990s. State
University of New York: Albany NY.
Berle Adolf A and Means Gardiner C (1932). The Modern Corporation and Privare Property. New York: Harcourt &
World. The concern about the cause of "all ills", attributed to separation of ownership from control in the Anglo-Saxon
literature, is a form of cognitive delusion. In corporations where there is little if any of such separation (e.g., where family
owns and controls their corporation), similar "ills" thrive at their best.
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Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
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It is proposed that the source of this conceptual confusion is uncritical acceptance of the
seminal work by Berle and Means who did not distinguish between the hoard of directors and
management. For Berle and Means, "managers consist of a board of directors and the senior

officers of the c ~ r p o r a t i o n " . Mizruchi
~~
makes an incisive observation in this respect, as
follows:
"As Berle and Means put it, 'Since direction of the activities of the corporation is
exercised through the board of directors, we may say for practical purposes that control
lies in the hands of the individual or group who have the actual power to select the
board ( I ) is a component of what they call management and (2) directs the activities of
the corporation. Because their key point about the separation of ownership from control
is that managers become a self-perpetuating oligarchy, this means that it is the board,
and not simply the officers, whom Berle and Means view as in control of the firm.
Simply because Berle and Means held this view does not mean that it is correct, of
coursew.63
The study of corporate governance today has to liberate itself from the Berle and Means
thesis of simply determining relationship between ownership and shareholders. The nature of
the corporation may not have changed, however, the means of production have and specialized
human capital has become mobile, often on the global scale. Such capital is also inalienable,
and power over it cannot be obtained through ownership mechanisms developed by law in the
19th century.64 Hence, the corporate governance investigations must shift from alienable to
inalienable capital, in order to be relevant. This Berle-inspired approach "equates sound
corporate governance with robust shareholder valuation. It assumes that if this central mission
of solid share price and content stockholders is achieved,
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then the interests of other

stakeholders will be accounted for".66

Halligan J (2002). Public Sector Reform in Australia. Chapter 3 (at p: 40-60). In: Ahn M-M, Halligan J and Wiks S (eds)
(2002). Reforming Public and Corporate Governance. Management and the Market in Australia, Britain and Korea. Edward
Elgar: Cheltenham UK, Northampton, MA USA; at p: 54. See also: Skeel DA, Jr (2002). Virtual Privatization: Governance
Reforms for Government-Wned Firms. Journal of Corporate Law Studies 2(l): 82- 108.
Berle Adolf A and Means Gardiner C ([l9321 1968). The Modern Corporation and Private Property. New York: Harcourt &
World, at p: 196.
63 Mizruchi Mark S (2004). "Berle and Means Revisited: The Governance and Power of Large U.S. Corporations". Theory and
Society 33: 579-617, at p: 591.
Rajan RG and Zingales L (2000). The Governance of the New Enterprise. In: Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Australia Spain. 201-232; at p: 202.
65 Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An International Comparison.
Australian Business Law Review 32(2): 11 1 - 13 1; at p: 1 18.
McConvill J (2005).Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88- 102.
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3.2.2 CONCEPTUAL ANALYSIS & PHILOSOPHICAL INSIGHTS
Theorizing is taken up with the clarification of concepts.67 Thus, it may be necessary to
begin with a conceptual analysis, which is fundamental to any, disciplined scholarly
inquiry.68
"If development of concepts is not to be described merely as the replacement of one
concept by another, must we accept the strange idea that the same concept can have
different extensions? Prima facie, in the intensionalist approach to concepts, what
distinguishes between a concept and its extension, there seems to be no problem with
such an idea: in other possible worlds the set of tigers can be different from the one in
our own world. But this does not help us understand the development of a concept in
such a way that the concept remains same despite the change in extension, because
such a development does not take us from one possible world to another; rather, we
remain in the same world. This gives rise to the dilemma that, on the one hand, the
change in extension leads us to determine that the concept after the extension differs
from what it was before, yet, we cannot accept that the difference is the same as that
between two unrelated concepts. To claim that there are two different concepts is to say
too little, whereas to claim that the concepts are the same is to say too much. This
dilemma can be resolved by the following proposal: a concept includes all the stages of
its development. It is important to distinguish between the concept and its stages".69
By analogy, this applies to concepts of corporation, governance, corporate governance,
public governance,70 environmental governance ITC governance and so on. The issue, here, is
one of d e f i n i t i ~ n . ~What
'
does corporate governance mean? We have stage one between one
expansion and the next of governance and then stage two after further expansion of the same
concept into, let's say: corporate governance, public governance, and so on.72 If we assure the
possibility of concept expansion in two varied but non-arbitrary way, the stages of concept
expansion can be represented in a form of a tree like structure.73 Thus, several expansions of
the same concept of governance into several branches, may form a complex tree structure.
There is also a possibility of having a stage one and stage two on the same branch, expanding
the concept at the same stage. Against this background, "the development of a concept is thus
not an aggregate of different concepts and their extensions but a chain of links that are
intimately connected to one another".74

67 Merton RK (1958). Social Theory and Social Structure. Free Press: New York.
Buzaglo M (2002). 77ze Logic of Concept Expansion. Cambridge University Press: Cambridge UK, New York USA; at p:
72-96.
69 Buzaglo M (2002). The Logic of Concept Expansion. Cambridge University Press: Cambridge UK, New York USA; at p: 72.
70

Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public Adminisrration 61(2): 5 1-61 .
See section 29 (Avoiding Ambiguity; Definitions), Chapter 6: Fallacies. In: Barker SF (2003). The Elements of logic. 6Ihed

McGraw-Hill: New York NY at p: 172- 177.
72

Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public Administration 6 l(2): 5 1-61.

Things or events hardly ever occur in isolation and usually are related in one way or another. Related concepts can be
represented by a concept map. "Concept maps can also be helpful research tools, sometimes prompting recognition of new
relationships or identification of knowledge gaps." Gauch HG, Jr. Scienrific Method in Practice. Cambridge University Press:
Cambridge UK, New York USA; at p: 390.
74
Buzaglo M (2002). The Logic of Concept Expansion. Cambridge University Press: Cambridge UK, New York USA; at p: 73.
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"The distinction between concepts and their stages helps us to avoid the dilemma of
whether a concept is the same or different after an expansion, but it also requires us to
distinguish between concepts and sets. Concepts, unlike sets, may undergo changes,
and it seems that this is an important characteristic of concepts, not a marginal feature
we should ignore. It may be possible to create "concepts" that will never undergo any
changes by calling the members of a random set a "concept" - by seeking a set
containing a pen, a tiger, and a chocolate bar as the extension of some "P( )." This
"concept" will never change its extension or undergo any development. But after the
analysis suggested here, it may serve as an argument that this "concept" is not a true
concept*'.'lS

In applying this analysis to corporate governance, it is of primary importance to
consider carefully that a concept of "governance" and that of "corporate governance" we well
thought out rather than hastily formed quasi definitions, attributing to the concept of
Governance by listing some characteristics as the extension of this concept, say "G
(management, shareholders, directors, etc) resulting in a rather unsound statement. It is
important to realize that the extension of a concept is more than a set of some elements. The
concept of Governance, to be a valid and reliable one, must demonstrate a meaningful
relationship of elements within the boundaries of a set and with objects or phenomena outside
such boundaries. Because a definition is "an aid to clear thinking and, therefore, to the
communication of thought"76 and, therefore the author will employ insights of analytic
philosophy to address the issue of the definiendum.

Universal conceptual determinacy presumes that there is a Platonic essence of the
concept. Some philosophical theories have questioned the assumptions of universal conceptual
determinacy presuming that there is such essence of the concept and that the proposed
definitions describe it correctly. For example, the Wittgensteinian family resemblance theory77
and the Gallie essential contestability theory78 have seriously challenged the assumptions of
universal conceptual determinacy.

3.2.2.2

THECONCEPT OF ACCOUNTABILITY

The literature of psychology has made contribution to issues of accountability.

Buzaglo M (2002). The Logic of Concept Expansion. Cambridge University Press: Cambridge UK. New York USA; at p: 73-74

'' Stebbing LS (1961). A modern inrroducrion to logic. Methuen & CO:Ltd: London

77 Wittgenstein L (1953). Philosophical Invesrigarions. Basil Blackwell: Oxford.
78 Gallie WB (1964). Philosophy and the Hisrorical Understanding. Schocken Books: New York.

"Psychologists have recognized that individuals do not make decisions by choosing the
optimal outcome from available alternatives. Instead, decisionmakers conserve
cognitive resources by using decisionmaking shortcuts. Without such shortcuts, the
burden of collecting and analyzing information would be so great that individuals
might be unable to make any complex decisions at al. Individuals thus learn to use
decionmaking devices that usually lead to acceptable results without demanding that
the person collect an undue amount of information or engage in paralyzing analysis of
every possible alternative in light of the available inf~rmation".'~
With contemporary corporate governance taking into account a "delicate balance
. ~ ~one view, corporate
between the needs of encouraging endeavour and a c c o ~ n t a b i l i t ~ "On
governance is simply a substitute for the old terms of "accountability" and "c~mmunication".~'
On another view, corporate governance is defined as "the relationship among various
participants in determining the direction and performance of corporations"82 or as "an umbrella
term that includes specific issues arising from interactions among senior management,
shareholders, boards o f directors, and other corporate stake holder^".^^
The directors of a corporation are accountable to their shareholders. Such
accountability is said to be achieved through the regular Directors' Report and Accounts and
the Annual General Meeting of the shareholder members of the company.

Thus,

"accountability" has referred to reporting of relevant issues to shareholders or other
stakeholders and in this context "communication" is concerned in the way in which the firm
informs the environment about its bu~iness.'~
There have been demands for wider and more
meaningful accountability from Boards demanding wider disclosure of financial and related
inf~rmation.~'However, lack of information is one of practical barriers of importance in
accountability issues.
79 Seidenfeld M
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Dean J (2004). Trust and Corporate Communications. Journal of Corporare Law Studies 4(2): 465-483.
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"Where an institution intervenes at an investee company, the senior management and
board of the company will have access to more material information than the
institution. [...l. Generally the institutions said they would not even be aware of
whether the board was withholding information from them or not: 'Half the time we
don't know. We can only decide on what information we have, and if that decision is
not perfect because the information is not, that's [the company] management's fault
and they deserve to be treated harshly".86
Note that in the above statement "board" and "management" are confused with each
other. The unreflective commentator offers that "that's management's fault and they deserve to
be treated harshly" rather than to note that 'that's board's fault'. The said statement is also
semantically ill-formed without stating by whom "they deserve to be treated harshly".
This is more so, in the context of international economic activity where the
corporations act and search for capital on capital global

market^.^'

For this reason, the process

of communication and information disclosure has increased in importance.88Disclosure could
be construed as the company's communication process with its external and internal
e n ~ i r o n m e n t .International
~~
investors have also increased their demands in terms of the
reliability and validity of information required for their decision making;90 this has led to
demands for the increased standard of corporate governance that must be adopted and applied
by the firms.9' A proper understanding of this concept requires analysis in terms of its structure
and function, where concepts of governance and corporations must be considered.

3.2.2.3 GLOBALCONTEXT
The issue of corporate governance has become particularly significant in the context of
g10balization92 and what is said to be "the war on terror9'" at the beginning of the 21" century.
The stakes are extremely precarious shaping transition of corporate governance from values in

86 Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142 at p: 133- 134.
87 Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK
USA Australia Spain.
" Dean J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483: Parkinson J (2003).
Disclosure and Corporate Social and Environmental Performance: Competitiveness and Entrerprise in a Broader Social Frame.
Journal of Corporate Law Studies 3(1): 3-39.
89 Directors have a fiduciary duty not to make secret profit out of their position as a director. See: Dean J (2004). Trust and
Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483.
Nolan RC (2003). Indirect Investors: A Greater Say in the Company? Journal of Corporate Low Studies 3(1): 73- 12 l.
91 Benchmarks of corporate governance and the development of standards in underway in Australia.
92 The term 'globalisation' is much-used but ill-defined term. Does globalisation really mean one world economy? Are nations
really developing into one world economy? Some critics of globalisation as an economic concept reject it. For example, the
World Bank rejected the notion of globalisation and suggested replacement of it by 'Triadisation.' This concept is based on
data demonstrating that internationalisation of trade and investments is largely limited to the triad of USA, the European
Economy Community and Japan (including South-East Asia), accounting for only 15% of world's population. World Bank
(1990) World Development Report. New York: Oxford University Press. See: Leighton M and Castaneda E (2002). Civil
Society Concerns in the Context of Economic Globalization. 731e Transnational Lawyer 15(1): 105-1 16.
93 In the context of globalisation and terrorism the traditional elements of the economy, namely physical capital, the volatile
element of financial capital and the need for the legal regulation of it on the global scale brings questions of corporate
governance into a sharp focus.

terms of their impact upon the economyg4to those in terms of safe human existencegs. Hence,
the corporate governance and the government of a country are equally important in both the
domestic and the global contextg6.In order to deal with the above concepts in a considered
way, it is necessary to explore the fundamental conceptual issues at stake.

3.2.2.4CONCEPT
POSSESSION
Philosophers have debated the question of whether we can have concepts without
language, since a "concept" points to, among other things, the meaning of a word, a constituent
of thought, and a way of thinking about an object.97Thus, in the traditional approach, one
would consider a concept of "corporate governance" in terms of a private mental object or a
mental image. More recently, however, this view has been largely replaced by thinking of
"concept possession" in terms of what we can do to it. If so, to what extent can we possess
concepts independently of possessing a language? This central question concerning concepts
seeks answers of profound implications towards defining and understanding corporate
governance.98
If concepts are language dependent then what is this thing called "corporate
governance" (in English), "wladztwo k ~ r ~ o r a c ~ j n(Polish),
e ~ ~ " or "le gouvernment
s'entreprise" (French), for example? There seems no reason in principle why some individuals
should not possess the same concept as the writer and a reader yet lack a public language. On
this view, they may lack knowledge of any words correlated to the relevant inner objects they
possess. Hence, a character in Molikre's play did not know he spoke in prose'00.

Philosophy Muster

I'll explain all these curious facts to you thoroughly.

94 I refer here primarily to shareholder value.
95 Possibility of use of mass destruction weapons by terrorists requires the modem corporate governance to couple the interests
of shareholders with the interests of the State and other stakeholders in the global context. From this perspective corporate
governance becomes instrumental in the design of institutions, where survival of human life is of the essence with functions
involving managing uncertainty and controlling risk. See also: Bosch H (1995). The Director at Risk: Accountability in the
Boardroom. Pitman Publishing. Melbourne Carver J and Carver MM (1997). Reinventing your Board: A step-by-Step Guide to
implementing Policy Governance. Jossey-Bass: San Francisco.
96 James D. Wolfensohn A Battle for Corporate Honesty The Economist: 'The World in 1999" at 38 Access at <
http:l~d.practicallaw.com~jsplarticle.jsp?item=:2551.
It may also be put forward that the global reach and political power
of corporations now transcend the reach and power of governments. The thesis, which could therefore be proposed here is that
the government, is not the only source of legal and other rules. See also: Skeel DA, Jr (2002). Virtual Privatization:
Governance Reforms for Government-Wned Firms. Journal of Corporate Law Studies 2(1): 82- 108.
97 Buzaglo M (2002). 7he Logic of Concepr Expansion. Cambridge University Press: Cambridge UK, New York USA; at p: 86-87.
98 Berm JA (jose.bermudez@sitir.ac.uk). Circularity, "I" - Thought and the Linguistic Requirement for Concept Possession.
At< http:llpsycprints.ecs.soton.ac.uWperl/local/psyc/m&edoc?id=12 1 &type=html>.
99 Pioch J (2002) Wladztwo korporacyjne - rozwoj, modele i znaczenie. Katedra Ekonomiki i Przedsiebiorstw. Uniwersytet
Gdanski: Gdansk.
100 Moli&re,The Would-Be Gentleman - Scene Four. Translated by Donald M. Frame. The Franklin Library, Franklin Center,
Pennsylvania 1968.

Monsieur Jourdain

Please do. By the way, I must confide in you. I'm in love with a person of high
quality, and I'd like you to help me write her something in a little note I want
to drop at her feet.

Philosophy Master

Very well.

Monsieur Jourdain

It will be gallant, yes?

Philosophy Master

Beyond a doubt. Is it verse that you want to write her?

Monsieur Jourdain

NO, no, no verse

Philosophy Master

You want only prose?

Monsieur Jourdain

No, I don't want either prose or verse.

Philosophy Master

It has to be one or the other.

Monsieur Jourdain

Why?

Philosophy Master

For the reason, sir, that there is nothing to express ourselves in but prose or
verse.

Monsieur Jourdain

There's nothing but prose or verse?

Philosophy Master

That's right, sir: whatever isn't prose is verse, and whatever isn't verse is
prose.

Monsieur Jourdain

And the way we talk, what's that then?

Philosophy Master

Prose.

Monsieur Jourdain

What? When I say: "Nicole, bring me my slippers and give me my nightcap,"
that's prose?

Philosophy Master

Yes, sir.

Monsieur Jourdain

Bless my soul! I've been talking prose for over forty years without knowing it,
and I'm ever so grateful to you for teaching me that. [...l.

However, if we accept that concept possession consists of what we can do to it, it is no
longer clear that concept possession is essentially language-dependent.lO1Possession of many
concepts, especially more sophisticated ones "owned" or "possessed" by specialized areas of
knowledge, involves abilities and skills essentially dependent upon language mastery to a
higher order.'02 On this view, we cannot have the concepts without the language and we cannot
have the concept of "corporate governance" without having the languages of law, economics,
Berm JA (jose.bermudez@sitir.ac.uk). Circularity, "I" - Thought and the Linguistic Requirement for Concept Possession.
At< http://psycprints.ecs.soton.ac.uWperl/locd/psyc/medoc?id=l2I&type=html>.
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At< http://psycprints.ecs.soton.ac.uWperl/locd/psyc/medoc?id=12I&type=html>.

psychology, organizational behaviour, philosophy. and probably many other languages.
However, even having or "possessing" these languages on English vernacular territory does
not remove ambiguous inferences involving concept of "corporate governance," because
language acquisition essentially involves learning to associate each public word with a
corresponding mental item, privately "owned," or "possessed." For this very reason, it is
important to recognize the need for objective terminology to entail objective epistemology103.

3.3

CORPORATE GOVERNANCE "TOWER OF BABEL"

'04

The methodology of scholarly enquiry requires that valid and reliable model building'05
or theoretical formulation introduces unambiguous concepts,lo6 for these concepts are
instrumental in establishing the basic principles of rigorous academic thought.lo7 The fact is
that this requirement is not satisfied in the area of corporate governance, because the
terminology and the concept of corporate governance itself are used in the literature quite
loosely. Who is responsible for that "looseness?" Blame, if any, may be attributed to those who
promote conceptual and terminological confusion in the literature. It is also of serious concern
to note academic writers blatant lack of understanding what methodology really is and
confusing it with methods.
"Finally, international law has a strong substantive or intellectual content. Comparative
law, on the other hand, is almost all methodology, it has little intellectual content. Some
would say, it has none at all. Kahn-Freund has called it 'a variety of methods for
looking at law'.'08 Alan Watson, on the other hand, insists that comparative law must
have an intellectual content if it is to be worthy of academic story."'09
The above views represent a conviction that content in order to be "intellectual" must
be "substantive". It also asserts that the content (of comparative law) has little intellectual
content because it is almost all methodology."0 This representation is a form of
misunderstanding, because "methodology" is said to be "a logic of inquiry". Is "logic of
103 It is assumed that there is only one reality and so there is no ideal world proposed by Plato who required that an objective
epistemology entails idealist ontology. Aristotle and later Wittgenstein "corrected" Plato on this very relevant and fundamental
question.
104 'Tower of Babel." According to the Book of Genesis 11: 1-9 the name "Babel" was derived from Hebrew word balbel,
meaning "confusion."
105 Say, model building of a Tower of Babel.
106 Strictly speaking, there are only two ways in which a concept may be introduced into a model. namely as a primitive (i.e..
an axiom) or by definition.
107 The ambiguities and circular definitions of the corporate governance must be resolved to achieve a more profound
understanding of this and related concepts.
108 Kahn-Freund 0 (1966). Comparative law as an academic subject. Law Quarterly Review 82: 40 at p: 4 1.
109 Corcoran S (1996). Comparative corporate law research methodology. Canberra Law Review 3(1): 54-61; at p: 55
'l0 See, for example: Ribstein LE (2003). International Implications of Sarbanes-Oxley: Raising the Rent on US Law. Journal
of Corporate Law Studies 3(2): 299-327; at p: 301-305; at p: 3 1 1-3 14.

inquiry" devoid by a lack of "intellectual content"? The above quote is an illustration of the
confusion between concepts such as "methodology" and a "method". Because of such
confusion and misunderstanding, a discussion based on incorrect assumptions is fallacious and
sterile but used in many academic circles.
"However, it also means that it [i.e., comparative law] is sometimes looked down upon
in academic circles, as an area of inquiry which is not quite legitimate"."'
One qualification might clarify a "looking down" attitude by sharpening a meaning of
the said academic circles with the expression: legal academic circles ignorant of what
methodology is all about.
As indicated above, terminological confusion in the literature promotes great hindrance
in having "one language" on the corporate governance questions. This state of methodological
and makes it impossible to progress in this area of intellectual and legal discourse. "The
Tower of ~ a b e l ' ' ~metaphor
"
provides some insight here:
Now the whole earth had one language and one speech. [ . . .] And they said, "Come, let
us build ourselves a city, and a tower whose top is in the heavens; [. . .] And the Lord
said, "Indeed the people are one and they all have one language, and this is what they
begin to do; now nothing that they propose to do will be withheld from them." "Come,
let us go down and there confuse their language, that they may not understand one
another's speech."
A striking feature of the legal literature is marked by "confused language" that it is
abundantly punctuated with non-theoretic formulations. They occur under a dizzying variety of
names: "theory," "model," "paradigm," "framework," "system," "typology," "classification,"
and many others. This variety of vocabulary is proliferated in a legal discourse. However, in
the almost total absence of any uniformity of usage, the value of any legal analysis is
questionable. Such analysis, however, is often uncritically accepted by many because of the
aura of power and prestige attributed to such minds. Consequently, the absence of any real
consensus on the definition and scope of the indicated concepts diminishes the validity and
reliability of the ongoing research and related discourse. The obvious sloppiness in related
terminology is the further source of ambiguity and usage of terms such as "control,"
"regulate," "manage," "govern," and many others.
The derivative of such a state of affairs is confusion and the proliferation of literature,
courses, debates and conferences of questionable cognitive value. Intermittently, though, some
authors merely recognize that "[corporategovernance] is a fashionable concept, and like many
l l l Corcoran S (1996). Comparative corporate law research methodology. Canberra Law Review 3(1): 54-61; at p: 55-56.
112 Genesis 11:l-9

fashionable concepts, it is somewhat ambiguous and a bit of a clicht 113. However, at the same
7,

time these authors seem unwilling to take up the challenge to provide a clarification of
corporate governance concept in unambiguous terms. The usual train of thought presented in
the literature is characteristic of the Sophists mind games"4 demonstrated by employment of
numerous meanings of terms in an ambiguous context. Most scholars apply the same technique
in their discourse on corporate governance. They start with the term "corporate governance"
only to introduce an equivalence function to identify corporate governance with corporate law.
An argument is elaborated within a parochial perspective115
"Every country approaches corporate governance from the background of its own
distinctive culture. New Zealand has tended in the past toward a pragmatic adaptation
of the UK model but has recently adopted a more North American approach. In the
case of Australia one sometimes has the impression that this is based on either Ned
ell^"^ or his jailer. We love larrikin but we are inclined to come down heavily on 'tall
poppies and be excessively penal in our approach"."7
For example it is usually argued that "Corporate governance can be viewed as a process
by which directors control and direct the management of a company to achieve the best returns
to its

owner^""^

The next step is to state along the lines that "directors play a key role in

determining an effective and efficient corporate governance. Thus, it is necessary to understand
their duties and functions". From here, they move to a familiar territory of directors' duties and
related issues.'19 This is misleading and indicative of an intellectual failure to focus on what is
termed "corporate governance."
Alternatively, it may be proposed that misleading approach is an intellectual failure due
to ignorance of what methodology is all about and those academic writers do not know "what
to do with the issue of corporate governance,,.120 Consequently, to live up to the task when
addressing this thing called "corporate governance", they do the best with it they can. This

1 13 F a r m JH (2002). Corporate Governance in Australia and New Zealand. Oxford University Press: Melbourne; at 3
114 Sophists took conscious advantage of vagueness and ambiguity in words and expressions to argue their cases. A plausible argument that is
actually fallacious, especially when someone dishonestly presents as if it were legitimate reasoning. is called a "sophism".
115 Although many of these writers freely enter into argument over corporate governance maners from different counuies where the concerns
is not about achieving '?he best returns" to a company's owners. This fundamental ignorance then distorts their argument over corporate
governance because of their myopic vision focusing on "the best returns to a company's owners".
116 Edward "Ned" Kelly (1800-1800) was a bushranger and an outlaw who has become an Australia's greatest folk hero and a
source of inspiration for Australian nationalism.
117 Fanar JH (2002). Corporare Governance in Auswalia and New Zealand. Oxford University Press: Melbourne: at 6
118 Wong DWK and Yeung PSL (2000). Corporate Governance in Hong Kong. In: Lethbridge DG and Ng SH (eds) (2000).
The Business Environment in Hong Kong. 4th edition. Oxford University Press (China) Limited: Hong Kong: 143-153.
119 McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian J o u m l of Corporate Law 18(l): 88- 102. See also: Dunlop IT (1999). Governance and
some related issues: An international perspective. Address by lan T. Dunlop, CEO, AICD, to the IPAA/ANAO/ASCPA
Seminar on Corporate Governance in Canberra. See: http://www.companydirectors.com.au
120 Bottomley S (1996). Corporate law research and the social sciences: A note of encouragement. Canberra Law Review
3(1): 33-39; at p: 36.

state of affairs was recognized in the literature on the subject but not really been addressed by
scholars.
"The current [in the year of 19961 debate on corporate governance provides a good
opportunity. My feeling is that corporate lawyers are still not quite sure what to do
with the issue of corporate governance - is it merely 'directors' duties' under another
name or are there wider issues at stake? By examining the work which social scientists
have done in this area I believe we can provide a more informed and challenging
debate".I2'
The above reported insights and "a note of encouragement" that "we [i.e., lawyers in Australia]
can provide a more informed and challenging debate on corporate governance"

seems to have fallen

of deaf ears. It also has not reached readers, however good their eyesight, because they are wanting in
vision or imagination. So, while the debate on corporate governance remains focused on "directors'
duties",'23 the literature has continued to ignore fundamental social science methodologies that could
provide a genuine insight and a way forward.
For example:
"Corporate governance can be viewed as a process by which directors control and
direct the management of a company to achieve the best returns to its owners".'24
Given this unfortunate state of intellectual debate, the preliminary aim of this discourse
is to develop a clear and consistent construction of this thing we call "corporate governance."
The use of terminology that is precisely defined and acceptable to the community of
practitioners, judges, administrators, academic community, and interested others, is advocated.
Such community, however, is not isolated from historical context of ideas, business, sociopolitical and economic forces, religion, globalization and so on.121 Hence, the said
terminology, in specific ways, abstracts both processes of change and philosophical awareness
at the time.

121 Bottomley S (1996), Corporate law research and the social sciences: A note of cncouragement. Canberra Law Review
3(1): 33-39; at p: 36.
122 One of the reasons for the lack of socio-legal scholarship in Australian literature is that academic legal training at an
undergraduate level has no subjects teaching methodology of social sciences. and logic. Research methodology is often
confused with research methods in some courses, known as "Legal Rcscarch".
McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholdcrs: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law l8(l): 88- 102.
124 Wong DWK and Yeung PSL (2000). Corporate Governance in Hong Kong. In: Lethbridge M; and Ng SH (eds) (2000).
The Business Environment in Hong Kong. 4th edition. Oxford University Press (China) Limited: Hong Kong: 143-153.
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Benkler Y
(2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6): 1245- 1276.
Leighton M and Castaneda E (2002). Civil Society Concerns in the Context of Economic Globalization. The Transnational
Lawyer IS(]): 105-1 16.

3.4

PROPAEDEUTICS TO GOVERNANCE
"Corporate governance" as a term was probably used for the first time by Richard

~ e l l sof' ~Columbia
~
Business School, the USA. Now it is an international 'buzz word' of law,
commerce, economics, management and other practical and academic disciplines. The question
of corporate governance, however, is not new although it has only been recently restored back
to the collective consciousness of modem business and legal culture. The most prominent here
are managers involved in the management of investments and finance. It could be said that
they not only induced but also "forced" the development of strong interest in and commitment
to corporate governance.

The notion of "governance" has been significantly developed in corporate law by
considering issues that encompass the entire functioning and distribution of powers within the
large corporation.12' The term "governance" in its broadest sense is an economic concept; and
as such it is fundamental to corporate governance. Given the novelty of the term, there are
differences of view as to what governance means. Some use governance as a synonym for
"government." This confusion of terms can have unfortunate consequences. Equating
governance with government constrains the way in which problems are conceived and puts
blinders around the range of strategies available to deal with them12'. Confusion over
terminology related to governance can have significant practical and theoretical consequences.
It affects, not only the definition of a problem, but also the analysis about how to resolve it. So,
it needs to be stated that while "government" is now thought of as an institution, "governance"
is seen by most observers as a process. This is perhaps where the fundamental difference
between the two terms may be. Also, certain scholars identify "governance" incorrectly with
"decision making".
"Essentially, governance is decision-making in the exercise of authority and control.
Governance concerns at all levels of authority and decision-making, from monarchs
and parliaments, their administrative and regulatory agencies and courts of law,
through educational, charitable and religious associations, trade associations and labour
unions, and all forms of business associations and agencies, including corporations".'29
126 Richard Eels (1962) The Government of Corporations. The Study of Corporate Governance was subject of Chapter I.
127 See: Rosenau J and Czempiel E - 0 (eds) (1992). Governance without Government. Cambridge; The Commission On
Global Governance (ed) (1995). Our Global Neighbourhood. Oxford London. Sce also: Trudeau B (1 996). Strategic direction,
Company Directors Course: The Practice of Directorship. AICD: Sydney. Sec also: Bamett M and Duvall R (2005). Power in
Global Governance. Chapter I (at p: 1-32). In: Barnett M and Duvall R (eds) (2005). Power in Global Governance. Cambridge
University Press: Cambridge UK; New York USA.
128 In ancient Athens citizens met in Agora (i.e., a market place) to dcal with some issues of public concern. Government in
such a setting was simply a process for dealing with important issues. Today, government is not construed as a process but as a
set of discrete institutions. Governance is about how governments and other societal institutions interact.
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It needs to be noted that the above description is not a definition of this thing called
"governance" but a statement attempting to explain what governance may be concerned with.

An international symposium traced the roots of governance to the seventeenth or
eighteenth century in English, and collected definitions from different sources to illustrate the
progressive widening of its meaning.'30.~ecently,F a r m has noted:
"The etymology of 'governance' comes from the Latin words gubernare and
gubemator, which refer to the steering of a ship and to the steerer or captain of a ship.
This is the origin of the word 'governor'. The word 'governance', which has a rather
archaic ring to it, comes from the old French word 'gouvernance' and means control
and the state of being governed. According to the Oxford Dictionary, it also means
good order. Thus we have from the etymology of the word a useful metaphor - the idea
of steering or captaining a ship. We have references to control and also to good order,
which is more than simply being on course: it is also being shipshape and in good
condition". 13'
Most writers about governance agree it has to do with taking decisions about directions.
Thus, governance is about the way in which power is exercised; who has influence, who
decides, and how decision-makers are held accountable.

"Governance" is a word with a long history but it has progressed from obscurity to
widespread use from about 1990. There are many definitions of governance'32. One brief
definition is, "Governance is the art of steering societies and organizations". Proponents of this
view point to the roots of governance in a Greek word meaning "to steer." However, this
leaves the question of who is doing the steering. Moreover, this definition seems to suggest
that governance is a straightforward process akin to the task of the steersman in a boat.
Governance, however, is neither simple nor neat and may be unpredictable, fluid, messy and
tentative by its nature. It does not involve a single helmsman but multiple actors or rowers.

130 Corkery J (1999). Introductory Report In: Corkery, Joan (ed), Governance: Conceprs and Applicarions llAS Working
Group, International Institute for Administrative Studies: Brussels; at p: 12.
13 1 F a r m JH (2002). Corporare Governance in Australia and New Zealand. Oxford University Press: Melbourne; at p: 3.
132 For a review and analysis of some definitions of governance refer to Demers. Maurice. La gouvernance de la governance:
Faut-il freiner l'engouement?- In: Governance: Concepts and Applications, Corkery. Joan (ed), with llAS Working Group,
International Institute for Administrative Studies (Brussels 1999) at 368-37 l.

An alternative definition, which may avoid the above difficulties, states that
"Governance is the process whereby, within accepted traditions and institutional frameworks,
interests are articulated by different sectors of society, decisions are taken, and decisionmakers are held to account,,.133

3.4.4. WHEREGOVERNANCE OCCURS.
The concept of governance may be applied to any form of collective action. In principle
it is about the strategic aspects of steering.'" As such it is not only the process for determining
where to go, but is also concerned with who should be involved in deciding, and in what
capacity. There are three areas where the concept is of special relevance, as follows:
(a)

Governance in "global space," or global

It primarily deals with

issues outside the direct activity of individual governments.
(ii)

Governance in "national space," or within a country. In this context governance is
usually referred to as the exclusive preserve of government at several levels:
national, state, etc.

(iii) Governance in "corporate space," or corporate governance. This constitutes the
activities of incorporated and non-incorporated organizations that are usually
accountable to a board of

director^,'^^ its relationship to top management (the CEO

or executive director), and accountability to shareholders and other stakeholders.I3'

3.5

CONCEPT OF CORPORATION
Concepts of "company", "corporation", "corporate body" and "corporate sole" are

inter-related but are not discussed here as comprehensive discussions have been reported in
great detail in most textbooks on corporations law.'38However, it is of importance to recognize

133 This formulations is based on a definition proposed by Louise FrCchette, Deputy Secretary General of the United Nations:
"Governance is the process through which ... institutions, businesses and citizens' groups articulate their interests, exercise
their rights and obligations and mediate their differences." Speech to the World Conference on Governance, Manila May 3 1 1999.
134 Trudeau B (1996). Strategic direction, Company Directors Course: The Practice of Directorship. AICD: Sydney.
135
Barnett M and Duvall R (2005). Powrr in Global Governance. Chaplcr 1 (at p: 1-32,. In: B;irnett X4 and Du\:;~llR c&)
( 2 0 0 5 ) , Power irr Globul Go~wr~onc-c.
Camhritlgc lrnivcrsity P I ~ ~('alnhridgc
s:
L'K: Kcw \I'ork USA. Dohwn I I ( 2 0 0 5 ) . (.;loh;~l
Governance, the G718 Sunlrnit in J~par1.Chapter I (at p: 17-35). 111:Hook CiD (ed) (2005).Gmrc.sretl Gol~o7itrnc.eirr Jty~an.
Sites nr~d1ssuc.s. Shcffieltl Centrc for J;ip;ncsc Stldics - KoutlcdgtCurroll Scrics: Ncw York N Y lIS.4.
136 Mueller RK (1992). Board worthiness: From a President's and Director's Perspective. The Presidents Association: New
York; Mueller RK (1993). Building a Power Partnership: CEOs and Their Boards of Directors. The Presidents Association:
New York.
McConviIl J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88-102.
138 See, for example: Ford HAJ, Austin RP, and Ramsay IM (1999). Ford's Principles of Corporations Law. 9th ed
Butterworths: Australia; at [2.030] - [2.100]. The recent, most up-dated editions do not differ in this respect.

that non-legal conceptualisation of corporation must be taken into account in corporate
governance discourse.
"Economists and lawyers conceptualise corporations in different ways. Economists
take various perspectives, the most relevant of which are the transaction cost
economics theory of corporation as hierarchical or institutional governance and the
related neoclassical view that regards corporations as nexus of contracts. Lawyers posit
an ontological concept - the separate legal entity. l...].
The separate legal entity
concept is ontologically vacuous. It also conceals and sometimes distorts important
issues of policy. The nexus of contracts conception is the more useful basis for
understanding corporations because it relies less on problematic ontological concepts
and permits a more informed pragmatic analysis of the relationship between policy
issues and legal rules".139
The specific or precise legal definition of the corporation, however, differs across legal
paradigms. Greeks seeded the idea of "corporation" in their constitutions of the Greek citystates; which were reified as such. Subsequently, the Romans used this idea of "city-states" to
develop a concept of a "corporation" which in Latin is "corporatus" but a "corporate body" is
termed "universitas" in Latin. It has separated a corporate body from each individual member,
as it is illustrated by the following maxim:
"That is, the property and debts of a corporate body are not the property and debts of
each individual member". ("Si quid Universitari debetur, singalis non debetur; nec
quod debet Universitatis singali debet
This concept of corporation as a separate legal entity, developed by Roman jurists, was used by
merchants to overcome the limitations of the feudal system. This concept was further
developed and applied in jurisdictions worldwide. The company law of Australia is similar to
the company law of New Zealand, the United States and other former or current British
colonies because these countries share a common origin from the United Kingdom. It is now a
fundamental assumption of a corporations law in Australia that a company is a separate legal
entity: Cf Gas Lighting Improvement Company Ltd v IRC,I4' which must be treated like any
other person who is "independent" and with "liabilities appropriate to itself': Salomon v
Salomon & Co.142
"A consequence of this is the "proper plaintiff' principle established in Foss v
Harbottle (1843) Hare 461; 67 ER 189: the proper plaintiff in an action in respect of a
wrong done to a corporation itself. It is also a "hallowed rule" that directors owe their

"9 Whincop MJ (1997). Overcoming Corporate Law: Instrumentalism, Pragmatism and the Scparatc Legal Entity Concept
Company and Securities Law Journal 15(7): 41 1-433; at p: 41 l .
140 Ulpian - Third century Roman jurist. See: Borkowski A (1997). Textbook on Roman Law. Blackstone Press Limited:
London; at p: 40,46,49-50, 52, 58, 333.
14' [l9231 AC 723 at 740- 741 (Lord Summer).
'41 [l8971 AC 2 2 at 29 (Lord Halsbury LC) (Salomon).

duties to the company, not the shareholders, and so any loss accruing to the company as
a result of the directors' breach of their duties is recoverable only by the company.14'
The directors in those countries have a legal yoke upon them, expressed as a fiduciary
duty, to act in the interests either of the company as a whole, to both majority and minority
shareholders,

144

should they exist or, in countries like the USA, to act in the interests of

shareholders. It is of importance to note that in the Australian context, following the British
tradition, the fiduciary duty is to the company. At common law, a director owes his or her duty
to the company, not to individual shareholders: Percival v Wright [l9021 2 Ch 421; Peskin v
Anderson (2001) 19 ACLC 3001 ; cf: Brunninghausen v Glavancis (1 999) 17 ACLC 1247.
The classic illustration for the American jurisdiction is provided by the case of Dodge v
Ford Motor Company.

14'

In this case one of the major shareholders sued the Ford Motor

on the grounds that the corporation exists for the benefit of shareholders and Mr.
Ford and the company's management have no right to pursue the interests of workers. Many
'~~
amongst others, the issue in
writers have explored the concept of c ~ r p o r a t i o n considering,
whose interest should the corporation operate. Primarily, a corporation is said to be a legal
entity created by charter, prescription or legislation. The fundamental difference between a
corporation or other business entities is that the law treats a corporation as a separate legal
This case is a classic illustration of a strong legal requirement for the company to act
Mr. Henry Ford
in the interests of shareholders and not employees or other stakeh01ders.l~~
announced that certain funds, being a part of dividends, would be diverted for the benefit of
employees. Mr. Dodge was one of the major shareholders who sued the company on the
grounds that the corporation exists for the benefit of shareholders and the management did not
have the right to pursue the interests of workers. Ford Motor Company lost the case. The US
case law has further recognized the special facts doctrine allowing the shareholder to recover to

'43 Stapledon G and Webster J (2004). Directors' Duties and Corporate Governance. Putting the spoils of litigation into the
shareholders' pockets: when can shareholders bring a persona; action against the directors of their company? Company and
Securities Law Journal 22(8): 535-567.
The theme of directors' duties has been continually ruminated both in judicial dispositions and in the literature on the
subject. For a comprehensive cover of directors' duties in Australia, see: Stapledon G and Webster J (2004). Directors' Duties
and Corporate Governance. Putting the spoils of litigation into the shareholders' pockets: when can shareholders bring a
persona; action against the directors of their company? Company and Securities Law Journal 22(8): 535-567.
145 Dodge v Ford Motor Company 170 N.W. 668 (Mich. 19 19).
At the time General Motors was perceived as the archetypical public firm. Chandler A (1977). The Visible Hand. Belknap
Press: Cambridge Mass; Drucker PF (1946). Concept of the Corporation. John Day Company: New York; Sloan A (1963) My
Years with general Motors. Doubleday: Garden City NZ
147 Peter Drucker (1946) 7he Concept of the Corporation. John Day Company: New York; Alfred Sloan (1963) My Years
withy General Motors. Doubleday Garden City: NY.
'41 Soderquist LD (2000). Theory of the Firm: What a Corporation Is. The Journal of Corporation Law (The University of
Iowa College of Law) 25(2): 375-381.
149 McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakcholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88- 102.

recover the loss of financial benefit where the director owed fiduciary duties because of the
particular circumstances of the case.lS0This authority has also been cited in Australia and New
Zealand in relevant legal proceedings.151
In conjunction with the concept of "governance," the concept of "corporation" is also
fundamental to corporate governance. A corporation is a business structure established to allow
different parties to contribute capital, expertise, labor and other resources to produce goods or
provide services with the view of translating them into profit. The structure is fundamentally
governed by the board of directors overseeing top management, with the concurrence of
stakeholders, where shareholders are usually the most prominent.'s2
"Corporation" is also a legal concept. Consequently, legal constructs of it differ
somewhat across jurisdictions within and between the States. Some scholars and jurists
consider "tension in corporate governance" by reference to "judicial deference to director's
decisions and the scope of judicial review".lS3
"That tension is often defined by the nature of the issue, whether it is an enterprise, ownership,
or oversight issue. There are some common threads and some analytical differences between the
interests of investors in enhancing corporate performance and the focus of courts in liability
adjudication. Yet consistent, good corporate governance practices and the emphasis on the
independence of directors is clearly a common denominator".ls4

3.5.1

INSIGHTS FROM ETYMOLOGY

"Corporate" - 1425, from Latin corporatus, of corporare "form into a body," from corpus "body".
3.5.2

DIFFERENT
CONCEPTSOF THE FIRM

On some views, the development of corporations has been shaped by five basic determinants, 155 as
follows:
Corporation as a separate "legal person."
Fiduciary duty of managers to shareholders
Limited liability of investor^"^
Free or unrestricted movement of capital
Centralised management
- -

~

I 5 O ~ t r o n gv Repide 213 US 419 (1919).
15' Coleman v Myers 1977 2 NZLR 255; Hurley v B G H Nominees Pty Lrd (No 2 ) 1984) 2 ACLC 497; Glandon Pry Lrd v Srrara
Consolidared Pty Ltd (1933) l l ACLC 895; Bmnninghausen v Glavanics (1999) 17 ACLC 1247.
152 Felton RF, Hudnut A and Witt V (1995). Building a stronger board. The McKinsey Quarrerly. 2: 162- 175. See also:

McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on Three
False Assumptions. Australian Journal of Corporate Law 18(1): 88- 102.
15' Veasey EN (Chief Justice of Delaware) (1997). Ausfralian Journal of Corporate Law 7(2): 143-155; at p: 143.
1 5 Ibid
~
at p: 143.
155 Clark RC (1986). Corporate Law. Little, Brown and Company: Boston.
Shailer GEP (2004). An Inrroducrion ro corporate Governance in Australia. Pearson Education Australia: Canberra; at p: I
notes that "lrrespective of individual preferences, the legal and economic mificiality of the limited liability company is often
overlooked in contemporary debates on corporate governance".

Each of these characteristics is discussed briefly below.
The rise of the corporation has transformed the nature of property. Ownership has no
longer signified a form of a natural person's dominion over various things by providing a new
forms of ownership. Consequently, a complex set of relationships between persons, both
natural and artificial, has been established where managerial agents control an impersonal
dominion over both natural and impersonal persons and "things" both within and outside of the
corporation.'57 Corporate property has provided the essential institutional medium for new
forms of individual and business activities.

3.5.3 CORPORATION
AS A SEPARATE "LEGAL PERSON".
The law treats a corporation as a separate legal person'58 from its members and those
who manage its operations. This is known as the doctrine of separate legal personality.'59 A
corporation "lives" for as long as it has equity or capital. In the lgth century in the USA,
however, the business and legal regulators have realized that maintaining a firm's continuity is
assured by the existence of a legal person which is a necessary attribute of a firm while
enhancing its business vitality.I6O The legal personality makes possible to undertake various
forms of enterprise, maintain ownership of property and continuity of conduct in the
perspective beyond individual human life and with a scope far beyond the resources or
capacity of any individual or group of persons.161 An incorporated company or corporation is
regarded as a "person," although there are significant differences between it and "natural"
persons.'62 This characteristic of a company has been a well-established principle in the sea
commerce for at least four thousand years.

Soderquist LD (2000). Theory of the Firm: What a Corporation Is. The Journal of Corporation Law (The University of
Iowa College of Law) 25(2): 375-38 1.
158 Australian common law distinguishes three types of a "person," namely: natural person, the Crown and a corporation.
159 See The caser of Sutron Hospital l0 Coke Rep. 1.32 (1613). Cf. Hohfeld W (1909). The Nature of Stockholders'
Individual Liability for Corporation Debts. Columbia Law Review 9: 285; Freund E (1 897). The Legal Nature of Corporarions.
Burt Franklin: New York; at p: 9. In Australia it is now (i.e., in 2005) possible to have single persons corporations. Please note
that a concept of "corporate personality" is also referred to as "corporate capacity", which is deem to have legal capacity.
including powers of a natural person: Norrhside Developments Ply Ltd v Registrar General (1990) 170 CLR 146: 93 ALR 385;
(Commonwealth of Australia) Corporations Law ss 159(b), 161. See also: Hanrahan P. Ramsay I and Stapledon G (2004).
Commercial applications of company law. CCH Australia Limited: Sydney; at [3-1001 - [3.140].
Soderquist LD (2000). Theory of the Firm: What a Corporation Is. 771e Journal of Corporation Law (The University of
Iowa College of Law) 25(2): 375-38 1.
161 See, for example: Baxt R, Fletcher K. and Fridman S (2003). Chapter 5: The company as a separate legal entity. In:
Corporations and Associations. Cases and Materials. 9th ed LexisNexis Butterworths: Australia; at p: 178-222.
162 This concept of a firm as a person was first developed in the magical thinking characteristic of some Roman Law jurists
and writers. Subsequently, it has spread throughout jurisdictions to become a post-modem fiction of today. This concept has
received a thorough and comprehensive treatment in the literature. Sec a book by Baxt R, Fletcher K, and Fridman S (2003).
Chapter 5: The company as a separate legal entity. In: Corporations and Associations. Cases and Materials. 9th ed LexisNexis
Butterworths: Australia; at p: 178-222.

Once a company is incorporated, the "corporate veil" exists. The "veil" is a legal barrier, which
separates the company itself from the people who formed it, and from those who become its
members. This means that a corporation is a separate entity from its owners and employees.
The company can purchase or sell property; it can lend or borrow money. It can sue or be sued.'63 It
may also be argued that sheltering behind the veil of incorporation, shareholders leave behind (i.e.,

'relinquo') or surrender responsibility for corporate conduct whilst distancing themselves from
financial liability.'64So, the share is primarily valued as a financial or economic asset rather than the
membership it confers on a shareholder in a corporation.
There are, however, circumstances, where judges seem to "ignore" the corporation's
personality in order to do what is just and equitable in each individual case. This practice of ignoring
the company's legal personality is popularly referred to as "piercing the corporate veil" or "lifting the
corporate veil".
"The doctrine of 'piercing the corporate veil' is a prime example of the tension between
form and substance in the corporate-law environment. As a general rule, shareholders
are not liable for corporate obligations, and thus parent-firms are not liable for the
obligations of their subsidiaries. By respecting the corporate form, this rule facilitates
the purpose for which corporate structures are created - limitation of liability. Courts,
however, may look through, or 'pierce', the corporate form in order to assign
subsidiary liability to shareholders and parent-firms in certain circumstance^".'^^
Usually, it is outsiders, who wish to get access to assets, seek judicial disposition to lift or
pierce the corporate veil. The veil may be lifted or pierced by either a specific statutory provision of
applying general law principles. Some examples include insolvent trading, uncommercial transactions,
employee entitlements, company officer charges or financial assistance. Attempts to synthesise the
doctrine of piercing the corporate veil are not conclusive. Hence:
"Although the tests for piercing are hardly precise, their factors coincide more or less
with the acts a parent would have to take to insulate itself from liability generated by a
~ubsidiary".'~~
Veil-piercing jurisprudence is only peripheral to the main issues of concern to this thesis, and it
is better considered as a separate theme concerned with other, fundamental questions in
163 Foss v. Harbottle (1843) 67 ER 189 established two rules, together known as "the rule in Foss v. Harbottle:" (i) the
"internal management rule" which indicates the court's reluctance to interfere with the internal management of the company;
an example of "the majority rules;" and (ii) the "proper plaintiff rule" which states that, where the wrong is done to the
company, the company as a separate legal person has standing and can take action. There are, however. exceptions to this rule.
Also, when the wrong is done to the company, and yet the company does not sue because the wrongdoers are in control, a
derivative action by memberls can be taken on behalf of the company and the company becomes joint as a defendant. See:
Carlopio J, Andrewartha G and Amstrong H (1997). Developing Management Skills. Longman: Melbourne.
164 Fukao M (1995). Financial Integration, Corporate Governance, and /he Pedormance of Mul/ina~ionalCompanies. The
Brookings Institution: Washington.
Schwarcz SL (2004). Collapsing Corporate Structures: Resolving Tension Between Form and Structure. The Business
Lawyer 6O(l): 109-145; at p: 11 1-1 12.
Whit JJ (1998). Corporate Judgment Proofing: A Response to Lynn LoPucki's "The Death of Liability. Yale Law Journal
107(5): 1363, at p: 1401-1402.

corporate law, such as when is a corporate structure legitimate, and when should it be
collapsed.
3 S.4

FIDUCIARY
DUTYOF DIRECTORS
Ownership and control of large public companies are usually separate, where directors

and managers do not usually have significant, if any, ownership of the company. Because they
are managing other peoples affairs, including money, the law places strict duties on directors
and managers to account and to be accountable.16' In this context, directors and managers of
companies in most countries have a fiduciary duty to shareholders. It is therefore an
established legal principle in these countriesI6* that a corporation exists for the benefit of
shareholders. As previously indicated, this doctrine originates from a case of Dodge

l69

involving Ford Motor Company early in its history.

Limited liability is a very important characteristic, which has promoted the rise and
development of large firms. Without this principle, very few people would risk investing in a
corporation with unlimited liability. It should, however, be also noted that:
"Irrespective of individual preferences, the legal and economic artificiality of limited
liability company is often overlooked in contemporary debates on corporate
governance. It is easy to conceive corporate identity and activity in an abstract way, but
to perceive of corporate existence without its defining relationships with human agents
is impossible. Regardless of the origins, purpose and structure of any particular
corporation, it has no physical existence, sentience, thought or will All decisions,
actions and attitudes attributed to corporations are, necessarily, decisions and actions
taken or attitudes expressed by human agents".'70

Although a member of a company has no ownership in the assets of the company, the
shareholders do derive some benefit from their investment: First, the par value of the shares
indicates the member's extent of the liability.'71 Secondly, ownership of a share makes the
holder party to the series of mutual covenants entered into by all the shareholders. In this

167 The basic duty owed by directors to their company - to exercise their powers for proper purposes and not to act
oppressively: Gambotto v WCP Ltd (1995) ALJR 266. This duty derives from statutory and common law rules.
168 "Most countries" refers to jurisdiction which is either of Anglo-American origin and a derivative thereof, eg in Australia.
169 Dodge v Ford Motor Company 170 N.W. 668 (Mich. 19 19).
I7O Shailer GEP (2004). An Introduction to Corporate Governance in Ausrralia. Pearson Education Australia: Canberra; at p: 1.
17' Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company and Securiries Law Journal
18(6): 429-433.

context, however, a company provides an advantage of the veil of

because it

acts as a shield to protect its members from personal liability. For example, in the event of
insolvency of the company, members are exempt from personal liability. At other times a
situation could arise where it would be to the advantage of the corporation's controllers not to
have the veil17'. Usually though, it is outsiders who wish to lift or pierce the corporate veil.

3.5.6 FREEAND UNRESTRICTED MOVEMENT
OF CAPITAL
There is a general principle that a company's capital should be maintained in order to
protect creditors and minority shareh01ders.l~~
The view taken by lawyers is that capital, in
historical costs terms, needs to be maintained unless it is lost during the course of business."j
In general terms, the capital of a company is made up of equity and debt, where the ratio of
debt to equity is called gearing. Equity is the amount available to shareholders after all
liabilities have been paid. In this context, "share capital", means the nominal or authorized
capital of the company. However, "share capital" can also mean the amount of capital issued
and paid-up.176 Thus "share capital" is also referred to as "the money subscribed for the shares
of a company, or what is represented by that money"177.
When considering the issue of maintenance of capital, paid-up capital is the "capital"
which must be maintained, apart from operating losses. Shares may be valued in different
ways, however, it is important to recognize that a share is an item of property separate from the
company's property.178A member of a company has no ownership of the company, however,
members do derive some benefit from their investment.
Shares are nearly as liquid as is cash.179Shareholders must have the opportunity to sell
their shares at every moment, which they consider appropriate for such t r a n s a ~ t i o n . ' ~ ~

172 "Phoenix Companies" highlight how existence of the corporate veil can be abused. See an article "Lavarch to curb shonky
traders" by Fia Cumming, Sunday Herald Sun, October 29, 1995 as per Lorraine Griffiths & Susan Woodward (1996).
Corporations Law Workbook (Third Edition) LBC Information Services; at 19.
173 For example: Macaura v. Northern Assurance Co. Ltd [l9251 AC 619; or Smith. Stone & Knight Lrd v. Birmingham Corp.
[l9391 4 All ER 116; or Renato Evangelisit Nominees Pry Lrd v. EEC (1990) Pty Ltd (in liq) (1995) 13 ACLC 1378.
Keay A (2004). A Theoretical Analysis of the Director's Duty to Consider Creditor Interests: The Progressive School's
Approach. Journal of Corporate Law Studies 4(2): 307-344.
175 Trevor v. Whirworth (1887) 12 App Cas 409
176 Holding shares gives rights to its shareholder not only in the form of voting, participation in dividends but also in the form
of a share of capital in the event of the winding up of the company. See also: Michie J and Oughton C (2002). Employee
Participation and Ownership Rights. Journal of Corporate Law Studies 2(l): 139154.
177 Verner v General and Commercial Investment Trust [l8941 2 Ch 239 at 265. See also: Nygh PE and Butt P (2002).
Butterworths Business and Law Dictionary. LexisNexis Butterwonhs: Australia; at p: 436; Stapledon G and Webster J (2000).
Directors' Duties and Corporate Governance. Company and Securities Law Journal 18(6): 429-433.
Stapledon G and Webster J (2000). Directon' Duties and Corporate Governance. Company and Securiries Law J o u m l 18(6):429-433.

179 Liquidity refers to the availability of cash or credit facilities to meet current financial liabilities.
Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company and Securities Law Journal
18(6): 429-433.

Transaction in securities such as shares, debentures etc is of great importance in the
development of corporate acti~ities.'~'

Because a company is an artificial legal person,'82 it must have people to act for it. The
people authorized to act on its behalf are the organ. The organ will be either the board of
directors or the shareholders in general meeting.'83 However, the members in a general
meeting cannot give directions to the board on how to exercise their powers of management.
Nor can the general meeting overrule any action of the board in relation to management of the
companylg4.
In a corporation, managers establish the aims for their actions and maintain the full
control over the management of the firm. This is an aspect of corporate business, which limits
power of investors or the legal owners of the firm. In order to facilitate efficient and effective
management of the firm, the shareholders must in a way abdicate their right to be involved in
the daily decision making with the exception to attend to the basic or critical problems of the
firm.lg5This principle was introduced by the USA law at the end of the nineteenth century,
allowing firms to organize or undertake activities permitted by law but without the necessity
for seeking approval from the government authorities. This has become known as the business
judgment rule.lg6 Consequently, the government - corporation relation and corporation shareholders relation have grown in significance in the corporate governance.'g7There are,
however, valid critical views of the business judgment rule introduced into the corporations
law.
181 Hertig G and Lee R) 2003). Four Predictions about the Future of EU Securities Regulation. Journal of Corporate Law
Studies 3(2): 359-399. See also: Vives X (ed) (2000). Corporare Governance. Theoretical and Empirical Perspectives.
Cambridge University Press: UK USA Australia Spain.
Is2 We owe the phrase "artificial person" to William Blackstone. This phrase appears in his Commentaries when referring to
corporations. Blackstone W (1765). Commentaries on rhe Laws of England. Clarendon Press: Oxford UK at p: 455.
183 Hill J (2001). Corrs Chambers Westgarrh Guide to Company Meetings. Corrs Chambers Westgarth Lawyers: Sydney;
Hocking D (2000). Hocking's Rules: The Essential Guide to Conducting Meetings. Simon and Schuster: Sydney.
184 Thus, the board of directors should not be seen as subordinate to, or merely an agent of. the general meeting. These two
bodies are separate organs of the company withy their respective powers delineated by the Corporation Law and related
legislation. See also: Baysinger BD and Hoskisson RE (1990). The composition of boards of directors and strategic control.
Academy of Management Review: 15; at p: 72-87; Carver J and Carver MM (1997). Reinventing your Board: A srep-by-Srep
Guide to implementing Policy Governance. Jossey-Bass: San Francisco; Hocking D (2000). Hocking 'S Rules: The Essential
Guide to Conducting Meetings. Simon and Schuster: Sydney.
l'
Nolan RC (2003). Indirect Investors: A Greater Say in the Company? Journal of Corporate Law Studies 3(1): 73- 12 l .
Is6 Clarke A (2000). The Business Judgment Rule - Good Corporate Governance. Australian Journal of Corporate
Governance 12(2): 85-97.
187 Business judgment rule is a rule that the business judgment of the directors of a corporation is not open to review if it can
be proven that such judgment is exercised in good faith and not for improper purposes: Harlowe's Nominees Pry Ltd v
Woodside (Lakes Entrance) Oil CO NL (1968) 1221 CLR 483; Stapledon G and Webster J (2000). Directors' Duties and
Corporate Governance. Company and Securities Law Journal 18(6): 429-433. See also: Skeel DA, Jr (2002). Virtual
Privatization: Governance Reforms for Government-Wned Firms. Journal of Corporate Law Studies 2( 1 ): 82- 108.

"[ ...l the introduction of a statutory business judgment rule into the Australian
Corporations Law pursuant to S 180 of the Corporate Law Economic Reform
Program Act 1999 (Cth) (CLERP Act 1999) so as not represent effective corporate
governance development".'88

3.6

CONCEPT OF CORPORATE GOVERNANCE
From a semiotic perspective, what does this compound term "corporate governance" -

"connote" and "denote"? "Connotation," also known as affective meaning, refers to the
emotive and associational aspects of a term. "Denotation," also known as cognitive meaning,
refers to direct relationship between a term and the object, idea, or action it designates.
Connotation may be personal (stemming from experience, such as connotations of swimming,
which one person may associate with recreation or training for competition,'89 another with
fear of drowning) or common to a group (such as emotions raised by the name of a political
leader).Ig0 Denotation refers to the meaning of a word or expression in relation to everyday life
and to other words and expressions: for example, colors can be described in terms either of
wavelengths of reflected light or of such relationships as, in English, red with blood, white
with snow, green with grass, blue with sea and sky. By virtue of their connotations, the same
colors have further associations: red with anger or irritation, white with purity or innocence,
green with inexperience or envy, blue with sadness and depression.

The line of argument developed here is that the development of the word "governance,"
when used in connection with "corporations" is imbued with considerable ideological ballast.
More specifically, it is powered by a metaphorical imperative that serves to legitimize and
"normalize" corporate activity.
It is important to recognize a family of related compound concepts where
organizational governance holds a prominent place. "Organizational governance is the pattern
of authority, influence and acceptable managerial behaviour established at the top of the
organization." As such, this pattern is also conceived as a system which controls what is
important for the organization,19' how issues will be defined, who should or should not be
IR8

Clarke A (2000). The Business Judgment Rule - Good Corporate Governance. Australian Journal of Corporate

Governance 12(2): 85-97; at p: 85.

l89 Economic Planning Advisory Council Report (1999). Promoting Competition in Australia. AGPS: Canberra; Independent
Committee of Inquiry into Competition in Australia (1993) National Competition Policy. AGPS: Canberra; Organization for
Economic Co-operation and Development (OECD) (1998). Competition Law and Policy Annual Reports: 1997-98: Australia.
See at: http:llwww.orglpdf/MOOO0800008373.PDF
Note a new OECD side at http:llwww.oecd.org/homel
Wymeersch E (2003). Company Law in Turmoil and the Way to "Global Company Practice". Journal of Corporate Law
Studies 3(2): 283-298; at p: 284-292. See also: Roe MJ (2003). Poli~icalDeterminants of Corporate Governance. Oxford
University Press: Oxford.
I9l Bosch H (1993). Corporate Practices and Conduct. 2& ed Business Council of Australia: Melbourne; Carson E (2000). Rhe
Development of Board Sub-Committees. Company and Securities Law Journal 18(6):41 5-428.

involved and what are the boundaries of implementation. The key to understanding of
organizational governance is a "dominant coalition" comprised of powerful organizational
actorsIg2.The dominant coalition may also include outsiders with access to key resources of
importance to the organization. For this reason, analysis of organizational governance builds
on resource dependence

highlighting the efficient and effective control of key

resources by a dominant coalition. Via the governance system the dominant coalition defines
reality of the organizational functions and

operation^.'^^

Corporate governance is distinct from - and should not be confused with the topics of
business management and corporate responsibility, although they are related.
Most often corporate governance is presented as the system by which companies are
' ~ ~some views "Corporate governance is a dynamic system as well
directed and c o n t r ~ l l e d .On
as being a system of rules and principles aiming to control, direct, supervise and coordinate the
corporation.'96 This involves a set of relationships between a company's board of directors,
management, shareholders and other stakeho~ders.'~'
The corporate governance also provides
the structure, whereby, the objectives of the company are set. It also specifies the distribution
of rights and responsibilities among different participants in the c ~ r p o r a t i o n . ' ~ ~
The concept of corporate governance is variously defined in the literature on the
subject. The concept of corporate governance is very popular in the literature and amongst
practitioners in the interdisciplinary framework comprising of microeconomics, management,
organizational behaviour, information theory, accounting, sociology, psychology and law.'99
Scholars and practitioners have been proposing their conceptualization of this compound term
"corporate governance".2w These efforts, however, have so far been unable to produce a
commonly acceptable definition. There seems an agreement as to assessment of efficiency and
effectiveness of various practical solutions. There are important dominant forces which make it
192 James D Thomson, Organizations in Action New York: Corporate governance McGraw-Hill 1967.
193 Hillman AJ, Cannella AA, Jr and Paetzold RL (2000). The resource dependence role of corporate directors: Strategic
adaptation of board composition in response to environmental change. Journal of Management Studies. 37(2): 235-255.
194 Vives X (ed) (2000). Corporare Governance. Theorerical and Empirical Perspectives. Cambridge University Press: U K
USA Australia Spain; Bosch H (1993). Corporate Practices and Conduct. 2"d ed Business Council of Australia: Melbourne;
Carson E (2000). Rhe Development of Board Sub-Committees. Company and Securities Law Journal 18(6): 4 15-428.
'91 Bosch H (1993). Corporate Practices and Conduct. 2"d ed Business Council of Australia: Melbourne; Carson E (2000). Rhe
Development of Board Sub-Committees. Company and Securities Law Journal 18(6): 41 5-428.
l" Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 8.
McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88- 102.
198 Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK
USA Australia Spain.
199 See, for example: Butterfield C (2002). Governance: Concepts, Principles and Applications. National Institute for
Governance. University of Canberra: Australia.
200 See, for example: Butterfield C (2002). Governance: Concepts. Principles and Applications. National Insti~utefor
Governance. University of Canberra: Australia; at p: 1-2.

possible to introduce external and internal controls over the firms. On the one hand, the
external mechanisms of corporate governance are those of capital or financial market, products
market, and employment market.20' On the other hand are the internal mechanisms of
corporate governance which are the methods developed to manage conflicts.202These conflicts
can occur:
Between shareholders and directors
Between groups of shareholders
Involving participants such as the employees
Moreover, the internal mechanisms of corporate governance must address such issues as:
The imposition of certain ethical standards for directors203
Board composition2~
The validity of audit procedures
The role of institutional investors.205
Summing up, this thesis notes that in the literature corporate governance seems to be
conceptualized as an integrated set of controls executing efficient and effective management of
corporate knowledge to achieve the firm's objectives.

3.7

DEFINITION OF CORPORATE GOVERNANCE
The spirit of Alchemists and their dilemma with the Philosopher's Stone are present

here and now, both amongst academics and practitioners in the field of corporate governance.
James McConvill, in "An Introduction to CLERP 9" and in an answer to a question "What is
corporate governance?" - observes:
"One thing that is clear about the concept of corporate governance is that there is no set
definition as to what it means. Commentators often speak of corporate governance as
an indefinable term, something - like love and happiness - which I essentially know
201 Freeman R (1997). Does globalisation threaten low-skilled Western workers? In: Philpott J (ed) (1997). Working for Full
Employment. Routledge: London; Fukao M (1995). Financial lntegrarion. Corporate Governance, and rhe Performance of
Multinational Companies. The Brookings Institution: Washington.
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204 Hermalin BE and Weisbach MS (1988). The determination of board composition. RAND Journal of Economics. 19: 589606; Dalton, DR. Daily CM, Ellstrand AE and Johnson JL (1998). Meta-analytic reviews of board composition, leadership
structure, and financial performance. Srraregic Management Journal. 19: 260-290; Felton RF, Hudnut A and Witt V (1995).
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strategic contingency perspective Journal of Managemenr Studies 29:41 1-438.
'02 'The need for a closer look at the practical causes of institutional passivity": Gray J (2004). Personal Finance and Corporate
Governance: The Missing Link: Product Regulation and Policy Conflicts. Journal of Corporate Law Studies 4(1): 187-220; at
p: 191-198.

what it is, but for which words do not provide an accurate picture. Accordingly, many
attempts are made at laying down a general working definition of corporate
governance, yet one definition varies from another, with the result being more
uncertainty as to what is meant by 'corporate governance', rather than elucidation".206

I would like to challenge both assertions and underlying assumptions involved and made in the
above statement. To begin with, indeed there is no clear definition in the literature as to what
"corporate governance" means. However, most of the so called definitions are not definitions
at all but simple, descriptive statements referred to as definitions. McConvill refers to "a recent
definition that was provided by Justice Owen in the final report of the Royal Commission set
up to investigate the collapse of HIH Insurance Ltd, Australia's largest ever corporate
collapse".207In fact, Justice Owen also fails to provide the said definition. He simply states:
"While numerous renditions of the term can be found in the literature, many of them
useful, corporate governance is not a term of art. At its broadest, the governance of
corporate entities comprehends the framework of rules, relationships, systems and
processes within which and by which authority is exercised and controlled in
corporations. It includes the practices by which that exercise and control of authority is
in fact effected".208
A plethora of examples from the research literature clearly demonstrates that most academics
and practitioners writing on this thing called "corporate governance" do not know anything
about defining concepts.209This issue is taken in this paper in order to provide guidance in the
matters of logic of definitions in order to stop this inane talk about "corporate governance" as
"an indefinable term, something - like love and happiness". It is submitted that, unless one is
able to define clearly what one means by the fundamental terms employed in a discourse, one
"babbles" instead. As a matter of fact, concepts like "love" and "happiness" have been
operationally defined in the literature of psychology and Research Model developed for
Expression of Compassionate Love.*''
The fact is that there is no set definition what the concept of corporate governance
means because those involved in defining this concept live in an Academic Tower of Babble.
They are often confusing "management" with "g~vernance"~"and are ignorant about discipline

McConvill James (2004). An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterworths Australia. at p: I.
m McConvill James (2004). An Introduction to CLERP 9. Chatswood. NSW: LexisNexis Butterwonhs Australia. at p: 2.
HIH Royal Commission 200? Final Report, Canberra: . . . . .. .. .. Publishers, PI 111, Ch 6, para 6.1 McConvill James (2004).
An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterworths Australia, at p: 2.
m For example: 'Thus, a broader view of corporate governance is one that refers to: the whole set of legal, cultural and
institutional arrangements that [...l" by: Tabalujan BS (2001). Corporate Governance of Indonesian Banks: The Legal &
Business Contexts. Australian Journal of Corporate Law 13(1): 67-97; at p: 69.
"'O See: Undenvood LG (2004). Compassionate Love. In: Post SG (ed) (2004). Encyclopedia of Bioethics. 3'* edition.
MacMillan Reference USA: Thomson Gale New York; at p: 483-488.
"l Justice Owen correctly recognises that 'The board is the principal mechanism of governance in listed as well as other
corporations". HIH Royal Commission 200? Final Report, Canberra: .. .. .. .. . . Publishers, PI Ill, Ch 6, para 6.2

of logic, which establishes how to define concepts. Let us consider this matter in some details
by reference to examples from literature. Perhaps, a good point is to start with another
assertion in the literature, as follows:
"For another useful definition of corporate governance, refer to the article by Professor
John Farrar 'Corporate Governance and the Judges' (2003) Bond Law Review 45".212
Presumably the above statement refers to vague statements of Justice Owen as "useful
definition of corporate governance". Moreover, upon careful reading of the said Professor's
I have found not definition of "corporate governance" at all, but more statements
about it which either of general nature or an exercise in vagueness, at best, for example:
" 'Corporate Governance' is a term that has been in circulation for the last twenty years
. .. Now it is a fashionable concept, and like many fashionable concepts, it is somewhat
ambiguous and a bit of a clichC. In its narrower, and more usual, sense it refers to

control of corporations and to systems of accountability by those in c o n t r o ~ " . ~ ' ~
Apart form this inability to define "corporate governance", the learned authors are not
shying from a discourse of "good corporate governance" and pose questions "Is 'good
'~
what one reads is in the best tradition of romance
corporate governance' i r n p ~ r t a n t ? " ~Indeed,
fiction about "good love" and indeed, "Is 'good love' important?" To make things worse, an
issue is raised: "Corporate governance: a theoretical perspective" 'I6revealing a complete
ignorance about what is this thing called a "theory" or "a theoretical perspective". Please note
the following statement:
"The contemporary debate as to whether achieving good governance practices within
companies requires a prescriptive approach of setting down rules which companies
must adhere to, or a more flexible approach where companies are given the freedom to
implement what standard of best practice meets their particular circumstances, raises to
the surface of mainstream discussion connecting theoretical perspectives of the
c~rporation".~"
This lofty statement is of little value.
Indeed, there are not many definitions of corporate governance and there is no single,
accepted definition of corporate governance. There are numerous statements representing that

"'McConvill James (2004). An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterwonhs Australia, at p: 3.
Farm JH (2002). Corporate Governance and the Judges. At p: 49-83.
Ibid at p: 50.
215 McConvilI James (2004). An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterwonhs Australia, at p: 3-4. See
also: Arden (The RT Hon Lady Justice Arden DBE) (2003). The U K Corporate Governance After Enron. Journal of Corporate
Law Studies 3(2): 269-282.
McConvill James (2004). An Introduction to CLERP 9. Chatswood, NSW: LexisNexis Butterworths Australia. at p: 5-7.
Ibid at p: 5. See also: Kim HJ (2002). Toward the "Best Practice" Model in a Globalizing Market: Recent Developments in
Korean Corporate Governance. Journal of Corporate Law Studies 2(2): 345-366.
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they are definitions but these are either negligent or innocent representations based upon faulty
logic andlor methodology. Knowledge representation using definitions is important, and may
be complemented by approaches such as argumentation and cognitive causal mapping. This
stage of enquiry is very important because a principal belief, or a dominant conclusion, may be
based on a misunderstanding, a logical fallacy, if a definition of a concept is fundamentally
flawed. If this is the case, then any reasoning based on this source is also fundamentally
flawed. Corporate governance is the object of cognition and as such it is introduced by means
of definition. This process involves methodological and epistemological complexity which is
characteristic of the mode of analysis or when constructing reality is studied. The introduction
of the definition of corporate governance is first and foremost determined by pragmatic
reasons. Given that the term "corporate governance" is introduced to research and practice in
many fields of inquiry, both semantic and syntactic definitions seem appropriate. Logic of
definitions introduced in the previous chapter has provided the structure of an explicit
definition (nominal or real), as described by an expression Dfd = DfDfn;according to this thesis
author's preference. This or similar other statement reads: "Definiendurn equals Definiens by
definition". However, in semantic meaningful definitions this equality is not immediately
apparent but it is intuitively obvious that the object is never equivalent to the sign expression,
which names it.
* recent book asked a reflective question, "What is
Solomon and ~ o l o m o n ~in~their
corporate governance?" However, in search of the answer they consulted views of others rather
than the faculty of logic. They have accepted most of the statements listed in the Table below
as definitions and make the following observations:
"In general the definitions of corporate governance found in the literature tend to share
certain characteristics, one of which is the notion of accountability. Narrow definition
is oriented around corporate accountability to shareholders. [...l. Broader definitions of
corporate governance stress a broader level of accountability to shareholders and other

stake holder^".^'^

Indeed, their use of distinction between "narrower" and "broader" definitions of
corporate governance, based on a criterion of "accountability" is useless because, according to
them, accountability is characteristic of both approaches. Moreover, the following statement by
the authors, points to a serious error of logic known as "circularity" (i.e., "butter butters"), as
follows:

218 Solomon J and Solomon A (2004). Corporate Govemnce and Accountability. John Wiley & Sons, Ltd: England: at p: 12- 15
219 lbid at p: 14.

Broader definitions of corporate governance stress a broader level of accountability to
shareholders and other stake holder^".^^^
The above statement includes the term of "accountability" being defined and it also
qualifies "a broader level of accountability" as sufficient to justify a "broader definition" of
accountability already provided in its "narrower" use, namely, as previously asserted: "Narrow
definition are oriented around corporate accountability". Accordingly, Solomon and Solomon
contradicted themselves.

A similarly confusing attempt at definition is exemplified by:
"Corporate governance - which can be defined narrowly as the relationship of a
company to its shareholders or, more broadly, as its relationship to society".'21
Hence, the above statement as definition of corporate governance is useless.
The Solomon and Solomon study presents some of its results in the Table below. In their study
they surveyed institutional investors to pass a judgment on so called "definitions" of corporate
governance. They had "pulled out" or referred to "definitions" from the published

Those

researchers demonstrated the well entrenched obedience in the academic community to the tune of
academic or institutional ranking, rather than obedience to logic or rational thinking. They seem to be
the unaware victims of paradigm within which they have been intellectually nourished and brainwashed
by referring so called "scientific objectivity" expressed in terms of consensus of academic community
on matters of concern rather than referring to tools of clear thinking. Solomon and Solomon should
have consulted books on logic and in particular those with discourses which address the logic of
definitions. Hence, it is necessary for researchers to examine conceptual tools they are using. The key
methodological literature includes knowledge representation, category theory, set theory and semantics.
The absurdity of Solomon and Solomon "objective study" is further enhanced by erroneous application
of statistics in support of claims the authors make.

A misunderstanding of what makes a definition of a concept is not only widespread, but also

accepted without a critical mind, in the literature to the extent that some research proposes these quasi
definitions for ranking as "definitions" of corporate governance. See the Table below, reproduced from
the recent book by Solomon and ~ o l o m o n . ~ ~ ~

220 Solomon J and Solomon A (2004). Corporate Governance and Accounrabiliry. John Wiley & Sons, Ltd: England; at p: 14.
22 1 Financial Times (1997) at: chttp://www.encycogov.com>
222 Solomon J and Solomon A (2004). Corporate Governance andAccountabilify. John Wiley & Sons. Ltd: England; at p: 13.
223 Ibid at p: 12.

uerinitlons or Lorporate crovernance:
Institutional Investors'
Rank

Average
response
... the process of supervision and control intended to ensure that the company's Strongly
management acts in accordance with the interests of shareholders (Parkinson, agree
1994).
... the governance role is not concerned with the running of the business of the Agree
company per se, but with giving overall direction to the enterprise, with
overseeing and controlling the executive actions of management and with
satisfying legitimate expectations of accountability and regulation by interests
beyond the corporate boundaries (Tricker, 1984)
... the governance of an enterprise is the sum of those activities that make up the Agree
internal regulation of the business in compliance with the obligations placed on
the firm by- legislation,
ownership and control. It incorporates the trusteeship of
assets, their management and their deployment (cannon, 1994).
... the relationship between shareholders and their companies and the way in Some
which shareholders act to encourage best practice22s(e.g., by voting at AGMs agreement
and by regular meetings with companies' senior management). Increasingly, this
includes shareholder 'activism' which involves a campaign by a shareholder or a
group of shareholders to achieve change in companies (The Corporate
Governance Handbook, 1996).
... the structures, process, cultures and systems that engender the successful Some
operation of the organization (Keasey and Wright, 1993).
agreement
... the system by which companies are directed and control (The Cadbury Report, Slight
1992)
agreement
Corporate governance is

A "slight agreement" by institutional investors is noted to the only correct definition of
corporate governance as "the system by which companies are directed and controlled", taken
form The Cadbury Report, 1 9 9 2 . ~ ~ ~
"The definitions in the Salomon and Salomon Table are ranked according to the
institutional investors' views of their relative importance"227Then in footnote, it is stated:
"Specifically, the ranking was achieved by calculating the mean average response to a
question in the questionnaire asking institutional investors the extent to which they
agreed or disagreed with each definition. Institutional investors were asked to select a
score from 1 (strongly disagree) to 7 (strongly agree).228
The statistical analyses made by Salomon and Salomon is based on the same logic
which might have been used to calculate the mean average of room numbers in the University
at which they made their thinking and study. Perhaps they could compare mean average room

224 Solomon J and Solomon A (2004). Corporate Governance and Accountability. John Wiley & Sons. Ltd: England; at p: 12.
'3

226 OECD (April 1999) is consistent with the one presented by Cadbury; at <http://www.encycogov.com>See also: Bosch H
(1993). Corporate Practices and Conduct. 2"ded Business Council of Australia: Melbourne; Carson E (2000). Rhe
Development of Board Sub-Committees. Company and Securities Low Journal 18(6): 41 5-428.
227 Solomon J and Solomon A (2004). Corporate Governance and Accountabilify. John Wiley & Sons, Ltd: England; at p: 13
228 b i d at p: 13.

numbers between different departments, just as well to enhance their sophistication in
statistical inference.
Solomon and Solomon, however, also state that they "have agreed on their own,
relatively broad definition of corporate governance for the purposes of their book, based on
their research and their views concerning corporate governance issues.229as follows:
"We suggest that corporate governance is the system of checks and balances, both
internal and external to companies, which ensures that companies discharge their
accountability to all their stakeholders and act in a socially responsible way in all
areas of their business activity

This is a bad definition because it is too narrow and because the defining phrase fails to
refer to other things that are included in the term being defined. By focusing of "the system of
checks and balances" the defining phrase excludes other important elements of the corporate
governance system.
These authors also demonstrate their allegiance to the paradigm which may have
shaped them, as follows:
"Throughout this book we attempt to show that theoretical frameworks that suggest
companies should be accountable only to their shareholders are not necessarily
inconsistent with theoretical frameworks that champion stakeholder accountabi~it~".~~'
Numerous other quasi-definitions of corporate governance have been proposed in
corporate governance literature. The writers are usually not providing a definition proper of
this thing called "corporate governance" but instead they are proposing a statement supposedly
serving as the definition. Examples of these pretend definitions are stated below:
"Corporate governance is a field in economics that investigates how to secure/motivate
efficient management of corporations by the use of incentive mechanisms, such as
contracts, organizational designs and legislation".232
This is a bad definition because the defining phrase fails to refer to other than
economics fields and it excludes other fields from corporate governance.
"In essence, corporate governance is the structure that is intended to make sure the
right questions are asked and that checks and balances are in place to make sure that the
answers reflect what is best for the creation of long-term, sustainable value".233

This is a bad definition because the defining phrase excludes processes involved in
corporate governance. Also, this definition is obscure through the use of a vague language,
229 Solomon J and Solomon A (2004). Corporate Governance and Accoun~ability.John Wiley & Sons. Ltd: England; at p: 14.
230 lbid at p: 14.
231 Ibid at p: 14.
232 Mathiesen (2002) at <http://www.encycogov.com>
233 Monks RAG and Minow N (2004). Corporate Governance. 3rd ed Blackwell Publishing UK Australia; at p: 2.

namely "that it is intended to make sure the right questions are asked ..." in order to express the
meaning of the term being defined.
"corporate governance is the manner in which companies are controlled and in
which those responsible for the direction of companies are accountable to the
stakeholders of these companies."234
Corporate governance is more than "the manner" and so the definition fails, through the
use of vague, obscure language.
"corporate governance is the process and structure used to direct and manage the
business and affairs of the corporation with the objective of enhancing long-term value
for shareholders and financial viability of the business."235
This statement confuses corporate governance with management concept. It is also too
narrow by failing to refer to other objectives than "enhancing long term value for
shareholders".
"Governance can be defined in terms of structures and processes, of direction and
control, and of managing the multiple internal and external relationships, or in term of
substantive elements such as performance, compliance, and accountability".236
This is not a definition at all but an expression indicating possible approaches to how
"governance" can (probably) be defined. If, however, one would admit this statement as a
definition, it is too narrow because it limits the defining phrase to "substantive elements such as
performance, compliance, and accountability".
"corporate governance is taken to mean 'the way in which socio-economic
power is exercised in managing affairs within a community'." 237
'If we admit this statement to a definition status, we must note that this statement
excludes exercise of other than socio-economic powers in managing affairs within a
community. It also excludes other corporate governance dimensions. Hence it fails as a
definition by being too broad. Corporate governance refers to other meanings than "the way"
in which power may be exercised.
234 Dahya J, Lonie AA and Power DM (1996). The Case for Separating the Roles of Chairman and CEO: An Analysis of
Stock Market and Accounting Data Corporare Governance - An international Review. April, Vol4: 7 1-77 at p: 7 1.
236 Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and Corporations. The
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A quasi-definition below has similar misconceptions inherent in it:
"Corporate governance deals with the ways in which suppliers of finance to
corporations assure themselves of getting a return on their inve~tment"."~
To state that Shleifer and Vishny offer a definition of corporate governance is to state
nonsense.
"Governance is concerned with the way in which an organisation steers itself and with
the processes and structures that are employed in the achievement of its goals. It is also
crucially concerned with the ways in which organisations relate to each other, the ways
in which they relate to citizens, and the way in which citizens are given voice".239
This statement does not define this thing called "governance" but expresses various
areas about which governance has concerns. This quasi-definition also "animates" governance,
which seems to have "concerns" the way a human being may have about "the ways in which ...
" whatever takes place. Hence, this statement fails as a defining statement by being both

obscure and too broad.
A clear example of an obscure statement, which is more like a manifesto than a

definition, is provided below:
"Some commentators take too narrow a view, and say it (corporate governance" is the
fancy term for the way in which directors and auditors handle their responsibilities
towards shareholders. Others use the expression as if it were synonymous with
shareholder democracy. Corporate governance is a topic recently conceived, as yet illdefined, and consequently blurred at the edges ... corporate governance as a subject, as
an objective, or as a regime to be followed for the good of shareholders, employees,
customers, bankers and indeed for the reputation and standing or our nation and its
economy".240
Even though there is no consensus on what is" corporate governance" there are many
scholars who conjure up" good corporate governance". These attempts of defining good
corporate governance are like compositions of a recipe offered by a master chef giving
directions for cooking a dish or revealing a method for achieving splendid outcome from
cooking. The example below equates "good governance" with obedience to "the principles laid
~ ' follows:
down by OECD ( 1 9 9 9 ) , ~as
"For good corporate governance to enhance productivity and promote growth, it should
adhere to the principles laid down by OECD (1999). Corporate governance should:
1.

Protect shareholder rights;"

238 Shleifer and Vishny (1997). The Journal of Finance at p: 737; at http://www.encycogov.com
239 Edwards M (2000). Introducing the Institute and key governance issues. Conference on Public and Private Sector
governance in Australia: Exploring the Changing Boundaries. University of Canberra. National Institute for Governance:
Canberra; at p: 1.
240 Maw et al (1994) at p: l ; at <http://www.encycogove.com~
Gonzales ET (2004). The impact of corporate governance on productivity 33-78; at p: 33-34.

2.
3.
4.

5.

ensure equitable treatment of all shareholders, including minority and foreign
shareholders;
Recognize the rights of stakeholders as established by law, and encourage active
cooperation between corporations and stakeholders in creating wealth, jobs, and the
sustainability of financially sound enterprises;
Ensure that timely and accurate disclosure is made on all material matters regarding the
corporation, including the financial situation, performing, ownership, and governance
of the corporation; and
Ensure the strategic guidance of the corporation, the effective monitoring of
management b the board, and the board's accountability to the corporation and the
shareholders., , l 4 2

These quasi-definitions nevertheless reflect the philosophical perspectives underlying
the issues of corporate governance and the paradigms within which they were shaped. Some
reflect values of the stakeholder approach,243which proposes that companies are accountable
to a wide range of recipients, not just shareholders. Other quasi-definitions enhance the agency
theory, which promotes the policy for companies to be accountable solely to shareholders by
maximizing profits in a parasitic context for the benefit of extreme pecuniary egoists only.
Thus, these two major groups of quasi-definitions represent the opposing views in relation to
whose interest should corporate governance are of concern. The following discussions will be
to address the question further but at this juncture, it is worth noting that there exist underlying
philosophical and policy conflicts that form the basis of corporate governance issue. In this
context substantial and sophisticated analysis of how corporate governance statements are
imposing views of what is to be taken as corporate, governance seem firmly entrenched in the
value system of the person proposing a quasi-definition of the concept. Once such quasidefinition is admitted to discourse or practice, it becomes normative, locking out other
possibilities from research and practice as well as from legal and regulatory visions. The
corporate governance problems then come to be defined within the imposed boundaries
reflecting assumptions of the imposer244,which in turn affects the analysis, and synthesis of
corporate governance matters.
Regardless of the partylparties to whom the companies are accountable, 'corporate
governance' may be construed as a process for directing and managing corporate affairs. This
process is an outcome of certain inbuilt organizational structures, which involve the interaction
of power and accountability.245Let us consider these issues in some detail.

Ibid at p: 33-34.
243 Donaldson T and Preston LE (1995). The stakeholder theory of the corporation: Concepts. evidence, and implications.
Academy of Management Review. 20(l): 65-9 l.
244 "Imposer" denotes a person whose assumptions are introduced into definition as normative ones.
245 Monks R and Minow N (1991). Power and Accountability. Harper Business: New York.

3.8

OTHER CONCEPTUAL CONSIDERATIONS OF CORPORATE
GOVERNANCE

3.8.1

POWERS O F CORPORATE GOVERNANCE
At the most general level of everyday experience and natural language, "power" is

defined as "the capacity to influence the behaviour of others, the emotions, or the course of

event^".^" However, at the broadest level of analysis, "power"

can be considered as either a

"structural power" or a "personal power".
"Structural power is lodged in the situation, the objective resources people bring to a
conflict, the legal and political realities within which the conflict occurs, the formal
authority they have, and the real choices that exist. Personal power has to do with
individual characteristics, such as determination, knowledge, wits, courage and
communication skills".247
"Power" is a widely used concept in variety of contexts, which attribute specific
meaning to it. So it is important to define the term in relevant contexts for this discourse. In the
literature corporate governance is categorized into four divisions of power, namely: ownership
power, corporate directors' power, management's power and institutional investors' power.248

AS A SOURCE OF POWER
3.8. l . 1 OWNERSHIP

Historically, legal mechanisms enforced by law have been major, de jure sources of
power.249One of the most significant de jure mechanisms established by law is ownership.250
The law allows individuals to own tangible and intangible assets. The ownership gives a
person the right to specify how the asset is used, even in situations not covered by contracts.
Contracts are incomplete since they can never specify rights and duties in all contingencies.

The Concise O d o r d Dictionary (lothed, 2000).
Mayer B (2000). The Dynamics of Conflict Resolution: A Practitioner's Guide. Jossey Bass: San Francisco US; at p: 50.
248 Emerson R (1962). Power Dependence Relations. American Sociological Review 27: 3 1 - 41; Vance SC (1968). The
Corporate Director: A Critical Evaluation. Dow Jones-lrwin, Homewood: Illinois; Tricker RI (1984). Corporate Governance
- Practices, Procedures and Powers in British Companies and their Boards of Directors. Gower Publishing Company Ltd.
England; Carver J and Carver MM (1997). Reinventing your Board: A step-by-step Guide to implementing Policy
Governance. Jossey-Bass: San Francisco.
249 Blair MM (1995). Ownership and Control. Brookings Institution: Washington DC; Coase R (1937). The nature of the
Firm. Economica 4: 386 - 405 Rajan RG and Zingales L (2000). The Governance of the New Enterprise. Chapter 6 (201 -232).
In: Vives X (ed) (2000). Corporate governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK
USA Spain; at p: 204.
250 Other de jure mechanisms are expressed when an organization incorporates as a company. The corporation is empowered
with certain rights over its employees that an ordinary organization would not have. Specifically. these are expressed in the
laws of agency, the corporate opportunity doctrine and other legal principles, which restrict the ability of directors, managers
and other employees to personally take advantageous opportunities rather than to promote the corporate opportunities. See:
Rajan RG and Zingales L (2000). The Governance of the New Enterprise. In: Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Australia Spain. 201-232.

The law, however, provides the "residual rights of control r , .251 It has been proposed that
'ownership power' does diminish as companies grow larger and more people are able to invest
in shares. In such cases, the interests of ownership and control had diverged and power had
shifted from owners to professional managers who are unaccountable to dispersed shareholders
(i.e., the "owners").252
The separation of ownership and control has various possible consequences.2s3One view is that
managers exercising power conferred on them are acting in the best interests of shareholders. This view
is suggested by stewardship theory. However, on another view, as proposed by agency theory is that
managers having more power conferred on them may pursue self-interest at the expense of
shareholders. The differing implications from these two positions call for different board structures2s4to
ensure their efficiency in the governing process in order to enhance business success or effectiveness of
corporation.
However, the other view is that managers exercising power conferred on them are
acting in the best interests of a corporation.255 In corporate governance context, it is more
appropriate to consider directors and other officers of accompany having "the fundamental
general law and statutory duty to act in good faith in the best interests of the company".256
"This requires the directors to give priority - while the company is not insolvent or
nearing insolvency - to the interests of the company's existing shareholders.
Consequently, determining what constitutes the best interests of the company is a
thorny issue where there are different classes of shareholders with disparate interests.
The complexities of balancing those interests are well illustrated by the facts of Mills v
~ i l l s , ~the
" key Australian case on directors duties in the context of different classes of
shares".258
So, it may be proposed that considerations of corporate governance and corporate law
must take into account questions of whether directors have acted or should have been acted "in

251 Parkinson J, Gamble A and Kelly G (2000). The Political Economy of [he Company. Hart Publishing: Oxford. Sec also:
Grossman S and Hart 0 (1986). The Costs and Benefits of Ownership: A Theory of Vertical and Lateral Integration. Journal of
Political Economy. Vol94: 691-7 19.
252 Berle A and Means G 1932). The Modem Corporation and Private Property. New York. Chicago: Commerce Clearing
House, Inc; See also: Kesner IF (1987). Directors' stock ownership and organizational performance: An investigation of
Fortune 500 companies. Journal of Management. 13: 499-507.
253 Farna EF and Jensen MC (1983). Separation of ownership and control. Journal of Law and Economics. 26: 301-325
254 Felton RF,Hudnut A and Witt V (1995). Building a stronger board. n t e McKinsey Quarterly. 2: 162-175.
Lipton P and Herzberg A (2003). Understanding Company Law. I I" ed Lawbook CO:Sydney; Borok T (2003). A Modem Approach to
Redefining "In the Best Interests of the Corporation". Windsor Review of Legal and Social Issues I S( 15): 1 13-136.
' T h e r e is, however, a more fundamental hurdle. Control of the business unit necessarily requires a bidder to acquire
control of the Issuer: see D'Souza and Jacob, op cit n 4, at 9-10" Reference 16 in: Stapledon G and Webster J (2000).
Directors' Duties and Corporate Governance. Company and Securities Law Journal 18(6):429-433
Mills V Mills (1938) 60 CLR 150.
258 Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company a d Securities Law Journal 18(6):429-433.

the best interests of the corporations". This issue, involving corporate assets, is not considered
in any detail here, because it is beyond scope of this thesis.259
However, it is stressed that the new corporations are no longer a collection of physical
assets only. Human capital as well as relationships with customers, suppliers and other
stakeholders have become valuable resources or assets, also generating power. These sources
of power may lead to search for the answers posed by a question as to why should shareholders
be in control? They are not the residual claimants to non-physical assets. They also have no
ability to exercise such ownership rights260.

AS A SOURCE OF POWER
3.8.1.2 DIRECTOR

With regard to a corporate director's power' it is individual specific. The power may
come from how tough a negotiator the director is. Toughness is expressed either by patience or
willingness to carry out crazy threats. Both of them can get more out of their approach if they
have some control over the structure of rules set in place and their control over valuable
resources over and above that determined through explicit contract in a competitive market. 26'
In the literature on the

it has been argued that this source of power may give

rise to conflicts of interests, especially if the company is managed by a small number of
individuals, all of whom hold many directorships. Their position as both owners and managers
eliminates concerns of the Berle and Means hypothesis of separation of ownership and
This also points to a 'managerial reorganization of the propertied classes' because
.'~~
even where
owner control can be riinforced through interlocking d i r e c t o r ~ h i ~ s Moreover,
control does rest in professional managers who are not the owners, their control could be
exercised in the interests of the property owning class, even when taking into consideration the
separate interests of each group.

3.8.1 .3

INSTITUTIONALSHAREHOLDERS' POWER

For an interesting analysis of this issue, please see: Borok T (2003). A Modem Approach to Redefining "In the Best
Interests of the Corporation". Windsor Review of Legal and Social Issues 15(15): 1 13- 136.
260 Rajan RG and Zingales L (2000). The Governance of the New Enterprise. In: Vives X (ed) (2000). Corporate
Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Australia Spain. 201 -232.
261 Ibid.
262 Ibid.
263 Berle A and Means G (1932). The Modem Corporation and Private Property. The Macmillan Company: New York; Daily
CM and Dalton DR (1993).
264 Pennings JM (1980). Interlocking Directorates. Jossey-Bass:San Francisco; Ornstein M (1984). Interlocking directorates
in Canada: lntercorporate or class alliance? Administrative Science Quarterly 29: 2 10-23 l .
39

The 'institutional shareholders' power'265 takes advantage of the separation of
ownership from management and the increasing spread and diversity of shareholders which
leads to the dilution of ownership power of minor shareholders.266 In large companies,
institutional shareholders may dominate and concentration of ownership improves the control
of directors and managers by overcoming free ride problems in corporate
"Collective action and free-rider problems are in the present context as a result of two
key factors. First, any positive share price effects from monitoring or intervening will
be enjoyed by all shareholders regardless of whether or not they participate in (or
contribute to) the monitoring. Second, it is normal for the performance of fund
management firms to be measured relatively rather than absolutely. That is, fund
managers are assessed in comparison to the performance of their competitors or
possibly an index".268
However, the question is whether the action taken by large shareholders such as
institutions is automatically in the interests of all shareholders.
This concentration of ownership also creates private benefits of control. Large
shareholders may hurt the interests of small shareholders or debt-holders by colluding with
directors of the company to expropriate minority interests. However, expropriation of other
stakeholders creates adverse incentive effects, such as less investment in firm-specific capital.
This can also be compounded by reduced incentives of the manager to invest and take
initiative.269
In order to monitor management and maximize profits the controlling shareholders
must retain important cash flow rights. This may have them less concerned with appropriating
private benefits of control. Figure 3.1 illustrates the relationship between the four powers.

For an overview of the growth -and the implications of the growth - in institutional shareholding, se: Ramsay l, Stapledon
GP and Fong K (2000). Corporate Governance: The Perspective of Australian lnstitutional Shareholders. Company and
Securities Law Journal 18(2): 1 10- 142.
266 Pfeffer J (1981). Power in Organizations. Pitman Publishing, Inc: Marshfield, Mass; Rajan RG and Zingales L (2000). The
Governance of the New Enterprise. In: Vives X (ed) (2000). Corporare Governance. Theorerical and Empirical Perspecrives.
Cambridge University Press: UK USA Australia Spain. 201-232.
267 Jensen M and Meckling W (1976). Theory of the Firm: Managerial Behaviour, Agency Costs, and Ownership Structure.
Journal of Financial Economics. Vol 3: 305-60; Grossman S and Hart 0 (1980). Takeover Bids, the Free-Rider Problem, and
the Theory of the Corporation. Bell Journal of Economics, Vol 1 l : 42-62; Grossman S and Hart 0 (1988). One Share - One
Vote and the Market for Corporate Control. Journal of Financial Economics, Vol 20: 175-202; Schleifer A and Vishny R
(1986). Large Shareholders and Corporate Control. Journal of Political Economy, Vol94: 461-88. Baysinger BD. Kosnik RD
and Turk TA (1991). Effects of board and ownership structure on corporate R&D strategy. Academy of Management Journal
34:205-214; Carver J and Carver MM (1997). Reinventing your Board: A step-by-step Guide to implementing Policy
Governance. Jossey-Bass: San Francisco.
268 Ramsay 1, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142 at p: 131.
269 Burkart C, Gromb D, and Panunzi F (1997). Large Shareholders, Monitoring, and the Value of the Firm Quarterly Journal
of Economics. Vol 112: 693-728.

Figure 3.1 Sources of Corporate Power
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After Haniffa RM (1999).27'
The two underlying conflicting ideas, often considered are governance versus
management and the separation of ownership and

The functions of governance and

management may seem the same but they can actually be differentiated. The function of
governance involves four principal activities: formulating strategic direction273for the future of
the enterprise in the long run; managing the business and ensuring that appropriate operational
planning, controlling, organizing and leadership are fulfilled at the heart of the executive
management function; monitoring and overseeing of management performance; and disclosing
information and responding to those making a legitimate demand for accountability.274These

270

Corporate Governance - Practices, Procedures and Powers in British Companies and their Boards of Directors, Gower
Publishing Company Ltd. England at p: 72
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activities have been summarized in the literature as the three basic functions of a board of
directors: strategic, governance and institutional functions.275
The strategic function involves the formulation and dissemination of corporate goals
and policies and the definition of the resources necessary to implement the board's concerns
and priorities.276 Three perspectives on the potential involvement of directors in the strategic
function can be provided.277The first one is legalistic which requires the directors to monitor
the strategic decisions and outcomes to ensure that they are in the best interests of
shareholdex-s.278Second perspective is a responsibility for decision control rather than decision
management and it requires review and analysis of management proposals.279 Third one
provides opportunities for the potential partnership between the chief executive officer (CEO)
and the board to develop and choose strategies for the company.280

The governance function of the board requires a number of tasks such as monitoring
and rewarding executive actions and performance, selecting a committee and protecting
shareholders interest2*' in order to correspond the interest of managers and

shareholder^.'^^

The institutional function of the board requires a representation of the company's interests in
the community, allowing to connect the corporation with its external environment and also
securing critical resources for the firm.283
275 Pearce JA and Zahra SA (1991). The Relative Power of CEO and Board of Directors: Associations with Corporate
Performance. Strategic Management Journal. 12: 135-153; Treichler CM (1995). Diversity of Board Members and
Organizational performance: An lntegrative Perspective. Corporate Governance - A n International Review. 3: 189-200. See
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Butterworth-Heinemann:Oxford.
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The management function of the board is distinguished from governance. The management function involves
managing the operations of the business whilst exercising some level of control and decision-making. The
difference between the two functions is illustrated in Figure 3.2.

Figure 3.2 The Governance and Management Differentiation
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The distinction between governance and management is further recognized by
"governance" emphasis on concern with "the overseeing of strategic direction, socio-

economic and cultural context, resources, externalities, and constituencies of the institution",
286

while "management" as "primarily focused on specific goal-attainment toward objectives

over a definite period of time in a prescribed organization.287 Planning, staffing, administration
and direction, measurement, control, innovation, representation, decision making, and
operations are classical elements".

288

Figure 3.3 illustrates zones of governance.

Step Guide to implementing Policy Governance. Jossey-Bass: San Francisco; Felton RF, Hudnut A and Witt V (1995).
Building a stronger board The McKinsey Quarterly. 2: 162-175.
284

lnternational Corporate Governance: Text, Readings and Cases.

Gower Publishing Company Ltd, England at p: 14.
Haniffa Rh4 (1999). Culture, Corporate Governance and Disclosure in Malaysian Corporations. PhD thesis in the
University of Exeter: UK.
286 Baysinger BD and Hoskisson RE (1990). The composition of boards of directors and strategic control. Academy of
Management Review: 15; at p: 72-87. lnternational Corporate Governancc: Texts, Reading and Cases. Prentice Hall: Sydney;
Trudeau B (1996). Strategic direction. Company Directors Course: The Practice of Directorship. AICD: Sydney.
287 Ibid.
288 Baysinger BD and Hoskisson RE (1990). The composition of boards of directors and strategic control. Academy of
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In short, the responsibility of the board is to govern the company while management's task is to
manage the company. However, this separation of powers is institutionalized in two-tiered boards of
directors, whereas, this is not the case with one tiered boards. In this context, the responsibilities and
authorities of management operate within a historically and organizationally determined hierarchy291
but at the board level, the directors are jointly and individually responsible.29' However, the CEO, is
usually also the Board's Chairman overseeing both the board and the management of the corporation.
As regards the separation of ownership and control, there are numerous opinions
discussed, dominantly by reference to the so called "agency theory".293This "theory" is said to
suggest that the separation of ownership and control has increased power of managers. Given
that managers can make decisions to benefit their self-interest to the detriment of the principals
(i.e., shareholders), a board is needed, not only to represent shareholders' interest but also to
control management's decision making processes and actions.
"Agency theory argues that shareholder interests require protection by separation of
incumbency of roles of board chair and CEO. Stewardship theory argues shareholder
interests are maximised by shareholder incumbency of these roles. Results of an

Mueller RK (1992). Board worthiness: From a President's and Director's Perspective. The Presidents Association: New
York.
Haniffa RM (1999). Culture, Corporate Governance and Disclosure in Malapsian Corporations. PhD thesis in the
University of Exeter: UK.
29' Rajan J and Zingales L (1998). The Theory of a Dedicated Hierarchy: A Theory of the Origins and Growth of Firms.
University of Chicago. Working paper at <http://gsblgz.uchicago.edu>.
292 Tricker RI (1994). International Corporate Governance: Text, Readings and Cases. Prentice Hall. Singapore; at p: 44;
Carver J and Carver MM (1997). Reinventing your Board: A step-by-step Guide to implementing Policy Governance. JosseyBass: San Francisco; Felton RF, Hudnut A and Witt V (1995). Building a stronger board. The McKinsey Quarterly. 2: 162-175.
293 Donaltson L and Davis JH (2001). Stewardship Theory or Agency Theory: CEO Governance and Shareholder Returns at <
http://www.agsm.edu.au/eajm/9106/pdf/donaldson.pdf>
289

empirical test fail to support agency theory and provide some support for stewardship
theory".294
This view has given rise to calls for independent board structures.295 On the other
hand, there are those who believe in the proposition of so called stewardship theory which
argues that the reallocation of control from "owners" to professional managers may help
enhance corporate performance to benefit owner. This approach also recognizes that managers
can be entrusted to be stewards of shareholders assets and should not be considered an
'opportunistic shirkersTY6'. As such, proponents of this theory favored insider-dominated
boards for their depth of knowledge, access to current operating information, technical
expertise and commitment to the firm.297These various propositions are deeply embedded in
views about human nature and assumptions as to individual's conduct vested with powers to
manage other peoples' affairs. This realization partly explains why board structure is an
important issue in corporate governance.

3.8.2 ACCOUNTABILITY O F CORPORATE GOVERNANCE
Any discussion on corporate governance would not be complete without discussing the
concept of accountability because in carrying out the governing function, management is
expected to be accountable for their every action.298 As such, this concept involves explaining
or justifying what has been done, what is currently being done and has been planned and this
therefore, involves the giving of information.299 'Accountabiliry' is also taken as that which
"[ ...l involves the monitoring, evaluation and control of organizational agents to ensure that

they behave in the interests of shareholders and other stake holder^".^^^
This conceptualization concurs with the stakeholder theory where boards accountability
is assumed to be beyond its stewardship role (only to shareholders) to include responsibility to

'"

Donaltson L and Davis JH (2001). Stewardship Theory or Agency Theory: CEO Governance and Shareholder Returns at
http://www.agsm.edu.au/eajm/9 106/pdf/donaldson.pdf>
295 Muth MM and Donaldson L (1998). Stewardship Theory and Board Structure: A Contingency Approach. Corporate
Governance - An International Review. V016 No. I January p: 5-28.
Donaldson L and Davis JH (2001). Stewardship Theory or Agency Theory: CEO Governance and Shareholder Returns at <
http://www.agsm.edu.au/eajm/9 106/pdf/donaldson.pdf>
297 Felton RF,Hudnut A and Witt V (1995). Building a stronger board. The McKinsey Quarterly. 2: 162-175; Hilmer FG and
The Independent Working Party into Corporate Governance (1998). Strictly Boardroom: Improving Governance to Enhance
Company Performance. Second edn, Information Australia: Melbourne, in association with the Sydney Institute: Sydney;
Hilmer FG and Donaldson L (1996). Management Redeemed: Debunking the Fads that Undermine Corporate performance.
Free Press Australia: Sydney.
298 Solomon J and Solomon A (2004). Corporare Governance and Accountabiliry. John Wiley & Sons. Ltd: England.
299 Parkinson J, Gamble A and Kelly G (2000). The Polirical Economy of rhe Company. Hart Publishing: Oxford. See also:
Jackson PM (1982). The Polirical Economy of Bureaucracy. Phillip Allan Publishers Ltd.
300 Enamel M and Watson T (1993). Organizational from, ownership structure and corporate performance: A contextual
empirical analysis of UK companies. Brirish Journal of Management. 4: 161- 176: Keasey K and Wright M ( 1993). Issues in
Corporate Accountability and Governance: An Editorial. Accounting and Business Research. 23:291-303, at p: 29 l .

'"

other stakeholder groups.30' Similarly, it concurs with the proposals which argue for all
organizations/economic entities to be held publicly accountable. 'Accountability' is therefore
the requirement to give an account of actions taken and represents a feedback mechanism by
those held responsible for the activities. Such requirements must have at least two parties to be
involved; one with the right to demand accountability or having power to demand compliance
and the other with the duty to be a c c ~ u n t a b l e . ' ~ ~Accountability places two dominant
obligations on those who have been entrusted with the resources of others; namely, to render
an account of their dealings with the resources by providing accountability reports and also to
submit these reports to an examination by/on behalf of, those to whom they are accountable via
the auditors.303

'Corporate accountability' then, can be considered as:
"...the duty a company owes to be accountable to those parties which can exercise the
right to demand that accountability, and to none other".304
These are rather restricted concepts of accountability, limited to the provision of
information. Accountability can also be conceptualised as an element within the concept of
responsibility, which is akin to a stewardship function. Regardless of which concepts are
adopted, accountability is an effective tool for monitoring the conduct of those accountable to
stakeholders. However, to be effective, a clear statement of the accountability relationships
should be provided. First, the question of who should be accountable to whom and when
should be addressed clearly and this involves identifying the legitimate power relationships and
their dynamics. The accountability is sometimes described in terms of agency relationship
which basically spelt out the duty of directors or the agent to provide information to the
shareholders or principals. However, in practice, shareholders expect directors not only to take
good care of their money, but also to ensure that the company is profitable. This may indicate
implies that the relationship between shareholders and directors extends beyond the
stewardship function. On the other hand business organizations should be accountable to

- -

-

301 Donaldson T and Preston LE (1995). The stakeholder theory of the corporation: Concepts, evidence, and implications.
Academy of Management Review. 20(l): 65-91. Svendcn A (1998). The Stakeholder Strategy. Berret-Koechler Publishers: San
Francisco; Turnbull S (1994). Stakeholder democracy: Redesigning the governance of firms and bureaucracies. Journal of
Socio-Economics. 23(3): 32 1-360.
Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and Corporations. The
Corporate Governance Law Review (Deakin University): l(1): 93-1 13. See also: f(oi.t~z I r ?(X).i j. C ~ q u ~ r r r (';i>~.t:r,i<i/:(.i>
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at p: 250-204.
211dIinSorccn~cr~t:
303 Bird P (1973). Accountability: Standards in Financial Reporting. London: Haymarket Publishing Ltd at p: 2.
304 Tricker RI (1984). Corporate Governance Practices, Procedures and Powers in British Companies and Their Boards of
Directors. Cower Publishing Company Ltd. England; at p: 125; Carver J and Carver MM (1997). Reinventing your Board: A
step-by-Step Guide to implementing Policy Governance. Jossey-Bass: San Francisco.

'society' in general because their actions will affect employment,305and pollution for example.
Consequently, the stakeholder theory was p r o p ~ s e d , 'as
~ better alternatives to the agency
model of corporate governance. These accountability relationships may be also seen as
attempts to restrict power relationships between director-shareholders and director-public.
Generally, managers will serve the accountability function to be able to attract funds from
shareholders and provide them with reassurances about their investment; to satisfy creditors of
their company's financial reliability;307and to legitimate their own actions.308

3.6

CONCLUDING REMARKS
This chapter sought to elucidate an important question on corporate governance

concept and its impact on research. The use of extensive definition (deontological properties)
and an expected degree of theoretical equivalence allow for the analysis of corporate
governance in domestic and global contexts.
Globalization matters; both dominant approaches i . e . Anglo-American

and

Continental-European and Japanese) have been affected by distinct structures of corporate
governance which are out there309 - at the global level in the environment of high risk to
corporate survival in the era of terrorism. Globalization shapes domestic policies, practices and
politics and affects change of concepts which need to be developed and applied in the changing
status quo of corporate governance contextualized nationally and i n t e r n a t i ~ n a l l ~A. ~domestic
'~
context remains important, as adjustments remain regionally specific but globally
contextualized. The question of the denotative and connotative dimensions of the corporate

305 Freeman R (1997). Does globalisation threaten low-skilled Western workers? In: Philpott J (ed) Working for Full
Employment. Routledge: London.
306 Other groups, viz. regulators for statutory compliance, creditors and lenders for the confirmation on financial status.
customers for continuation of service, employees for employment prospects and others, whose interests are affected by the
company's standing behaviour, also demand for boards to provide information about the company's activities and be
accountable for all actions; See: Carver J and Carver MM (1997). Reinventing your Board: A step-by-step Guide to
implementing Policy Governance. Jossey-Bass: San Francisco.
U" Keay A (2004). A Theoretical Analysis of the Director's Duty to Consider Creditor Interests: The Progressive School's
Approach. Journal of Corporate Law Studies 4(2): 307-344.
308 Perks RW (1994) Accounting and Society. Chapman and Hall. London; Fukao M (1995). Financial Integration, Corporate
Governance, and the Performance of Multinational Companies. The Brookings Institution: Washington.
Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory
Economies? The Corporate Governance Law Review (Deakin University) l(1): 21-91. See also: Branson DM (2004). The very
uncertain prospects of 'Global' Convergence in Corporate Governance (from Cornell International Law Journal (2001)). In:
Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge
Taylor & Francis Group: London and New York; at p: 259-286.
'l0 Ructlc S ( 3 ! 0 5 ) . Corportzt ( ; o v t r ~ ~ m cine :\.W. l < ~ u ~ l e d'l':~!
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m d Corpolxli: Str~tcgy;;it [): 1 % - 1 0 4 MacNeil 1 (2002). Adaptation and Convergence in Corporate
Governance: The Case of Chinese Listed Companies. Journal of Corporate Law Studies 2(2): 289-344. See also: Leighton M
and Castaneda E (2002). Civil Society Concerns in the Context of Economic Globalization. The Transnational Lawyer 15(1):
105-1 16.

governance concept have become a question of degree in the survival conscious corporate
world. The concept of corporate governance remains unresolved and this may set a research
agenda for the future. It remains unresolved, but isn't the first step the realization that we are
all speaking a different language, that we need to give serious weight to the nature of
definitions and concepts? That we have to re-think and carefully re-assess our 'methodology'.
Let me reassert my point: Definitions matter! Clear and valid methodology matters. We
will not get beyond and break down the tower of babble and build something more useful
unless we first de-construct the concepts and issues at stake.
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"Having for thirty years believed and taught the doctrine of
phlogiston ... I for a long time felt inimical to the new system
which represented as absurd that which I hitherto regarded as
sound doctrine; but his enmity ... springs only from force of
habit".

Joseph Black to Lavoisier, 1791 .'

4.1

MOTIVATION
The goal of this chapter is to highlight the relevance of paradigm to corporate

governance research. A paradigm is a set of presuppositions that underpin how we operate. A
term of "paradigm" is employed to counter standard versions in corporate governance
scholarship that corporate governance is a product of rational, intellectually and
organizationally rigorous knowledge and experience.2 Correctness and rationality of this
widely held representation in the corporate governance literature is denied by the author of
this thesis. Corporate governance is not a simple product of economic, legal, and
organizational or any other form of knowledge and experience.' All corporate governance
thinking and acting operates within a given, although not always consciously expressed,

'
'

Quoted after: Margolis H (1993). Paradigms and Barriers. How Habits of Mind Govern Scientific Reliefs. The University
of Chicago Press: Chicago and London; at p: vii.
Hofstede CH (1991). Culturesand Organizations: Sofware of the Mind. McGraw-Hill: London New York.
Hofstede CH (1991). Cultures and Organizations: Sofrware of the Mind. McGraw-Hill: London New York.

paradigm. Characteristically of corporate governance literature, most scholars use the term
"paradigm" as an alternative to "model", or "theory".4 By analogy, operating in a paradigm is
like being run by an automated pilot.
"A paradigm is the set of assumptions held relatively in common and taken for granted

in an organisation".'
Thus, for example, uninformed lawyers and corporate governance scholars state with
authority that "corporations law mainly protects shareholders, to the neglect of wider
c o n s t i t ~ e n c ~ without
",~
awareness, this does not hold true, say for corporations law in many
non Anglo-Saxon corporations law real world. The set of assumptions is also underlying the
"hidden rules" governing individual, group or organizational conduct,' and also a way of
thinking about, say, corporate governance. One such assumption in the Anglo-Saxon
literature is that "The focus of corporate governance is fundamentally on investor/shareholder
protection".8 Is a corporate governance no more than a kind of a "body-guard" for an
inve~tor/shareholder?~
A consistent pattern of behaviors is set in place, sometimes referred to
as "the way things are done around here" or "patterns of culture" or simply "culture", which
than governs an individual's or organisation's unreflective way of thinking and acting.10
However, there are exceptions to this way of thinking and acting, as exemplified by the
following reflection:

See, for example: Berglof E and Ernst- Ludwig von Thadden (04/09/2004 - preliminary draft). The changing corporate
governance paradigm: Implications for transition and developing countries; at:
http://www.worldbank.org~research/abcde/hingtonI
I/pdfslberglof.pdf At p: 6 it is stated that:
'This emerging corporate governance paradigm replaces the traditional corporate governance problem of small, dispersed
investors attempting to control entrenched managers by model of multilateral negotiations and influence seeking. This model
in practice typically integrates a number of checks and balances". This statement by Berglof and Thadden does not make
much sense.
Johnson G and Scholes K (2002). Exploring Corporate Strategy. 6th ed IT Prentice Hall Financial Time: London New
York; at p: 48.
See, for example: Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary
Share Market in Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University):
l(1): 1 15- 146. See also: Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Australian
Journal of Corporate Law 18(1): 1-47.
Margolis H (1993). Paradigm and Barriers: how habits of mind govern scientific beliefs. Chicago University Press:
Chicago.
See, for example: Eriksson Karolina (2004?). Corporate Governance in the European Union Post-Enron. Bond University:
158-189; at 162.
The view that "corporations law mainly protects shareholders" is promoted and reinforced by academics and practitioners.
However, there is a recent, more reflective approach which challenges the wisdom of such view. See, for example: AcquaahGaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Australian Journal of Corporate Law 18(1): 1-

'

47
...
' O "However, the word culture itself is complex, comprising a huge number of definitions and aspects making it quite
complicated and allusive" Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO.
Australian Journal of Corporate Law 17(1): 6-32; at p: 22.

"Corporate governance practices in China are in many respects quite different from
their counterparts in western countries. In China this concept [corporate governance] is
in some ways as foreign as the corporation itself; but it has been borrowed to address
certain issues that have arisen in China's special circumstances. [. . .] However, such an
abstract idea of cornorate governance has to be understood in relation to the articular
social context in which cornorate governance oDerates in china"."
It is important to recognise "the trap of paradigm". A historical example may be the
most fitting illustration of such trap. Antoine Laurent Lavoisier demonstrated that air can be
'~
separated into its component parts. In response, amongst many others, Antoine ~ a u m i ,the
inventor of hydrometer, declared:
"It is inadmissible that elements recognised for two thousand years should now be
included in the category of compound substances. They have served as the basis for
discoveries and theories ... We should deprive these theories of all credibility if fire,
water, air and earth were no longer to count as elements".I3
The author of this thesis has similar concerns of the trap of paradigm that has
imprisoned countless legal, economic, managerial, accounting and other corporate
governance scholars and practitioners, who may be reluctant to reject the methodological
elements "that have served" them and corporations so well so far, indeed! For example:

"It is not until the 1580s (forty years after the Copernican publication) that we see
evidence that astronomers were beginning to see the heliocentric argument as possibly
making sense. So sheer span of time - how long it takes to go from a point where a
discovery is clearly available to when it is actually seen, how long it takes before
knowledgeable readers can see the force of the argument supporting the discovery once
it has been made - provides".'4
How long is it going to take for corporate governance scholars and practitioners to
employ rigorous research methodology in their intellectual endeavours, rather than to talk
about corporate governance as if they were talking about love, happiness or poetry?

l'

Shen S (2004).China's New Corporate Governance Measures After Its Accession into the WTO. Ausrralian Journal of

Corporate Law 17(1): 6-32; at p: 8.

Antoine Baume 1728- 1804). French pharmacist at: http://www.bartleby.com/6 l/5/BO 120500.html
Shukla M (2004). The Creative Muse: Stories of Creativity and Innovation; at
http://www.geocities.com/madhukar_shukldcreboo~O7.html
l4 Margolis H (1993). Paradigms and Barriers. How Habits of Mind Govern Scienrlfic Beliefs. The University of Chicago
Press: Chicago and London; at p: 28.
l3

4.2

PARADIGM AS A FRAME OF REFERENCE
'My name is Ozymandias, king of kings:
Look on my works, ye Mighty, and despair!'
Nothing beside remains. Round the decay
Of that colossal wreck. boundless and bare
The lone and level sands stretch far away.
- Percy Bysshe Shelley, " ~ z ~ r n a n d i a s " ~ ~

Like elaborate sand castles, arguments, models, theories, and even paradigms are
continually being built only to be washed away by the tide of progress over time. Like
regimes, paradigms are sometimes overthrown by well organized, coherent, mobilized
opposition - as, for example, Ptolemy's view of the planetary system by that of Copernicus.
"At other times, paradigms fall because of their own internal contradictions and their

inability to deal withy the inconvenient facts thrown up by the wor~d".'~
For a paradigm to survive and remain vital it must be adaptable. This requires ability
to accommodate or respond to counter paradigms. For this reason, it is of importance to
recognise that patterns of culture or social structures serve this purpose. They also have a
common ideal for lawyers, economists, business people, corporate governance research
community, and all of us. This ideal provides a view of corporate governance and possible
problems and accepted

solution^.'^

The notions of form and structure are the crux of

Wittgenstein's account of the unity of the proposition.'8 A successful paradigm implies
pragmatic or theoretical frontier of puzzles and paradoxes on which practitioners and
academics need to act or work.

The paradigm problem can be stated as follows:
"All systems methodologies make different philosophical and theoretical
assumptions - i.e., they are born in different paradigms - so if we wish to mix them,
or bring them together in a framework, we have to justify this at the level of
philosophy. Some authors ... claim that philosophical paradigms are irr3evocably
Shelley, PB (1817). "Ozymandias". In: John Keats and Percy Bysshe Shelley: Complete Poetical Works. Modem Library:
New York.
l 6 Geddes B (2003). Paradigms and Sand Castles. Theory Building and Research Design in Comparative Politics. The
University of Michigan Press: Ann Arbor; at p: 7.
Dodwell P (2000). Brave New Mind. A thoughrful inquiry into the nature and meaning of mental life. Oxford University
Press: New York Oxford; at: 184-186.
l 8 Wittgenstein L (1961). Tractatus Logico-Philosophicus, translated by Pears DF and McGuiness BF. Routledge & Kegan
Paul: London: at: 2.15 1.

incommensurable. This might lead one to suppose that methodological pluralism is a
non-starter. Others claim that rational analysis may bridge the paradigm gap,
allowing for a "unification" of paradigms ..., or that communication across
paradigm boundaries is possible even if uniform is neither feasible nor desirable ... .
Proponents of methodological pluralism claiming theoretical coherence must
inevitably develop a position on the paradigm problem, otherwise they risk being
accused of theoretically contradictory eclectism".19
This chapter considers the paradigm problem and profound issues involved in some detail, by
reference to and in context of corporate governance.

Thus the form of representation enables the structure of the representation to represent
designated elements as combined in one way or another. The form of representation reflects
the form of reality, so things are related to one another in the same way as the elements are
related in the picture. This view is adhered to by a group of scholars and practitioners with a
common attitude, ideal, and educational experience. They use shared management or
political20 or research techniques and exemplars to solve problems defined as important by
those within a given paradigm.2' For example, the view that the company exists for the
benefit of shareholders, employees and other non-shareholders do not matter.
"Employees are the most significant non-shareholding corporate stakeholding
group. A consideration of their position within corporate governance structure
clarifies our understanding of some of the issues surrounding corporate
governance and corporate stakeho~ding".~~

Then the research, scholarly activity and practice of corporate governance proceeds as
a succession of tradition-bound wisdom?3 producing clones of countless research projects,
publications and other associated activities, to drum up into themselves and other so that this
is it and should not be challenged. For example:
"Such a tradition makes it amply clear that the law and judiciary in ancient China never
enjoyed independent position and could not constitute a force that could not constitute
a force that could check or restrain government, partly because the rule of man was

l9 Midgley G (1997). Chapter 10 Mixing Methods: Developing Systemic Intervention. In: Mingers J and Gill A (eds) (1997).
Multimethodology. The Theory and Practice of Combining Management Science Methodologies. John Wiley & Sons: New
York USA; at p: 256-257.
Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276. See also: Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
Popper KR (1968). The Logic of Scientific Discovery. Second edition. Harper and Row: New York.
Lynch-Fannon 1 (2004). Employees as Corporate Stakeholders: Theory and Reality in a Transatlanctic Context. Journal of
Corporate Law Studies 4(1): 155-186; at p: 255.
Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 24.

"
"
"

supposed to be able to rule well without such checks. Delicate balances between
various bodies were dismissed as obstacles rather than benefits".24
Thus, scholars and others working in the disciplinary matrix of corporate governance,
actively use the exemplar as unchallenged dogma, are the two dominant components of the
paradigm.
In order to clarify the critical issues involved, a metaphor may be used to give a more

clear representation of a paradigm at an intuitive level. For example, a Judeo-Christian Bible
may be said to represent a unique paradigm; then a Muslim Noble Qur'an also may be said to
represent a unique paradigm; then a Hindu Bhagavat Gita still another unique paradigm, and
so on. Each paradigm allows for certain models of living only, to the exclusion of other
models. Although on many points, these paradigms share common beliefs, values, attitudes;
moral, ethical and legal principles, each one of them is unique and "the only true one' to the
exclusion of other paradigms, often marked by a clear lack of tolerance for l outsider^".^^ For
example, different models of marriage are possible within each paradigm. So, within the
Judeo-Christian paradigm a marriage is only permissible between a man and a woman who
had a single status. However, an Islamic paradigm, allows for other models of marriage,
where one man may have jointly and severely four women to be his wives. By analogy, one
paradigm, say within the c o n t i n e n t a l - ~ u r o ~ e aorn Japanese
~~
worldview allows for formation
of unique models of corporate governance, which are not permissible, say, within the AngloAmerican paradigm.27 Japan, for example, provides an excellent illustration of powerful
influence of paradigm in the development of corporate governance models, theories and their
application in the Japanese business system and wider society.28
"Japan is a prime example of the importance of recognising the existence of the deeper
underlying forces that impact on the law. The Japanese conception and role of the law
is heavily influenced by the religion of Confucianism. Its central precept is "wa",
meaning harmony. As such, it is a concept superior to, and one that predates the law. It
provides a person with "internalised moral rules of propriety".29Law, on the other
hand, historically in Japan was viewed simply as "an instrument in the hands of the

Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Ausrralian Journal of
Corporate Law 17(1): 6-32; at p: 24.
Hofstede GH (ed) (1979). Futuresfor Work: A book of original readings. Martinus Nijhoff. The Hague Mosron.
26 Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory
Economies? The Corporate Governance Low Review (Deakin University) l(1): 21-91.
See, for example: Roe MJ (2005). The Inevitable Instability of American Corporate Governance. The Corporafe
Governance Low Review (Deakin University) l(1): 1- 19.
Prechel H (2000). Big Business and the Srate: Hisforical Transitions and Corporate Transformation. 1880s-1990s. State
University of New York: Albany NY.
Jagtenberg R and Dc Roo A (2001). The 'New' Mediation: Flower of the East in a Harvard Bouquet. Asia Paclfic Law
Review (Kluwer International) 9(1): 30.

*'

ruler to re-educate those who had not internalized the moral rules of propriety"." Law
was one-dimensional; its role was to "fix" aberrant behaviour, rather than to fill a
mainstream role within society. It was a corrective of delinquency, not a code of
citizenship. [...l. The law was man-made, external, punitive, centralised and duty
driven. "Wa", on the other hand, was religious and god-driven, internal, positive, and
individual. The closest analogy in Western law would be that it amounts to a code of
good faith and good conscience
"Confucianism is also the mainstream political and legal ideology of ancient
Theories, which are model-dependent, will also be different within each paradigm and often
incompatible or having no common standard of comparison (i.e., incommensurable) with
other paradigm(s). Thus, every conclusion of reasoning requires presuppositions, just as
necessarily as every conclusion of science requires evidence in addition to presuppositions.33
Both presuppositions and evidence are paradigm embedded. The matter is complicated by the
fact that:
"[. ..] presuppositions are called by additional names, such as assumptions,

suppositions, starting points, a priori beliefs, axioms, premises, first principles, first
philosophy, and first truths. Worse yet, they often affect and even dominate discussions
without ever being mentioned or named explicitly. Even when presuppositions go
unmentioned, they routinely exert their subtle and profound effects on other topics,
especially attitudes toward empirical evidence and toward science's goals, credibility,
and domain".34
This complication introduced to a scientific discourse by presuppositions, applies with
equal force into any corporate governance discourse. If a scholar or practitioner argues from
an assumption that a concept of "corporate governance" is nebulous which everybody
understands it as clearly as one supposedly understands a concept of "love" than, it might be
difficult to structure a rational argument which rejects such nebulous proposition and
provides for a strict definition of a contested concept.35 Hence, to understand the role of
presuppositions in law and corporate governance debate, both historically and currently,
scholars and practitioners must do the work of detectives, considering or taking into account
every clue. This "detective work" is one of the most difficult tasks imaginable, because the
Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company and Securities Law Journal
18(6): 429-433; Jagtenberg R and De Roo A (2001). The 'New' Mediation: Flower of the East in a Harvard Bouquet. Asia
PaciJic Law Review (Kluwer International) 9(1): 30, at p: 30.
3' Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An International Comparison.
Australian Business Law Review 32(2): 1 11-13 1 ; at p: 128; Stapledon G and Webster J (2000). Directors' Duties and
Corporate Governance. CoOmpany and Securities Law Journal 18(6): 429-433.
32 Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 23.
33 It makes good sense to use all available evidence ro reach an informed conclusion.
Gauch HG, Jr (2003). Scientific Method in Practice. Cambridge University Press: Cambridge UK and New York USA; at
113.
In order to determine how best to foster the of compassiona~elove in people's lives. research models have been developed
by psychologists. See, for example: Post SG (ed) (2005). "Compassionate Love" in Encyclopaedia of Bioethics 3rded
Macmillan Reference USA, Thomson Gale London UK; at p: 483-488.
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"detective" is himself or herself under an intoxicating influence of a paradigm, often
construed in terms of "a habit of a mind", as follows:
"A habit of mind that makes it difficult to see some things must make it hard to avoid
seeing other things, just as a physical habit that makes it difficult to make some moves

must make it easy to make and hard to avoid other moves. Choices that seem
cognitively hard to avoid are not necessarily the best choices, nor are choices that seem
inevitable (so that no social pressure or individual bias whatever could have deflected
them). The point is only that we can identify judgments ties to these well-entrenched
habits of mind, which would be difficult to avoid. As well entrenched habits of mind
are ordinarily effective in the world, judgments that are difficult to avoid in fact are
ordinarily not avoided".36
These "habits of mind" have also been addressed in terms of "tacit knowledge.37 Still
others argue in terms of "point of view" rather than habits of mind.38Because presuppositions
are the most subtle and problematic components of a paradigm, some historical trace is of
importance or even invaluable. One modem feature of the Western paradigm is that it has
placed a greater emphasis upon the role of both history and culture in shaping understanding
of law, business, and other socio-technical phenomena. What Plato, Aristotle, St Augustine,
Rousseau and many other thinkers wrote may shape the current debate on corporations,
creation and distribution of wealth and corporate governance.39 The extent to which
contemporary debate of

corporate governance

is embedded

in, often

unstated,

presuppositions, can be considered in terms of patterns of culture.

4.3

PATTERNS OF CULTURE

It may be proposed that pattern recognition is all there is to cognition.
"But the two points are complementary ways of saying the same thing. The pattern
recognition process requires the prompting of a pattern that "looks right" (or more
often some subconscious analogue of "looks right"). In turn, together with other
features of the context, this prompts a pattern of response that experience in the world,
or the congealed experience of genetic endowment, has linked to that pattern. Talk of
habits focuses on the linkage between patterns, talk of pattern-recognition focuses on
the repertoire of patterns'4

Margolis H (1993). Paradigm and Barriers. How Habits of Mind Govern Scientrfic Beliefs. The University of Chicago
Press: Chicago and London; at p: 1 16.
37 Polanyi M (1974). Personal Knowledge. University of Chicago Press.
38 Margolis H (1993). Paradigm and Barriers. How Habits of Mind Govern Scientific Reliefs. The University of Chicago
Press: Chicago and London; at p: 25.
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. See also: Glasbeck H
(2002). Weallh by Stealth: Corporate Crime. Corporate Law3 and the Perversion of Democracy Between the Lines: Toronto
Canada.
Margolis H (1993). Paradigm and Barriers. How Habits of Mind Govern Scientrfic Beliefs. The University of Chicago
Press: Chicago and London; at p: 2.
36

This view of pattern recognition is embedded in so called "frame of reference". This concept
often dominates academic discussions. However, it needs to be recognized that the myth of
the framework in scholarly community is the central bulwark of irrationa~ism.~'
The specific
characteristics of the paradigm are primarily fixed in what is known as "culture".42 This
includes some distinctive features of the tradition and its understanding of its determinative
exemplar, the law. Each parrern of culture,43characteristic of the wider paradigm allows for
finite and specific models that can be developed under the influence of philosophical thought
of the given paradigm. For example, the 20" century developed a neat set of assumptions
about an organization like a machine in terms of: structure and process, linearity, control,
reactivity and predictability. This set of assumptions has its roots in the 17Ih century belief
systems. Isaac Newton proposed the idea of a physically determined Universe, sometimes
called:
"the billiard ball view of nature: A billiard ball will only move when acted on by
another force such as another billiard ball hitting it. If we could measure exact velocity
and angle of the first billiard ball, we could predict the movement of the second".44
This conceptualization has contributed to a reductionist view of reality, where an
underlying assumption is that things, including people, are the sum of their parts, and the
behaviour of the parts results in an understanding of the whole. This assumption has
dominated a broad range of fields, including law, economics, psychology, politics,
organizational management and many other practical or scholarly fields. The new sciences of
quantum physics, chaos theory and complexity science have been emerging, undermining the
reductionist view of the world but imposing another one, equally limiting. A new set of
assumption about an organization as a complex adaptive system like a living system or an
organism, with characteristics of self-organisation, complexity, care, responsiveness and
unpredictability.

These examples illustrate the power of underlying assumptions45 in individual,
organizational, institutional or national behaviour or conduct.46 Within each cultural domain,

Kuhn T (1970). The Srrucrure of Scienrific Revolurions. 2nd ed University of Chicago Press: Chicago; at p: 187- 19 1 . See
also his 'Second Thoughts on Paradigms'. In: Suppe F (ed) (1973). The Srrucrure of Scientific Theories. University of Illinois
Press: USA.
42 ''The cultural factors that define a nation are usually a common language, religion, traditions, historical consciousness and
so on". Heywood A (2004). Polirical Theory. An Inrroducrion. Palsgrave Macmillan: London UK; at p: 98.
43 Benedict R (1934). Parrerns of Culture. Boston: MA.
" htt~://www.~hilosooher.ora.uW
45 Eisenstadt SN with Curelaru M (1976). The Form of Sociology - Paradigms and Crises. John Wiley & Sons: New York; at
p: 179. See also: Prechel H (2000). Big Business and rhe Srare: Historical Transirions and Corporare Transformarion, 1880sj990s. State University of New ~ o r k : ~ l b a
NY
n~
41

a particular language adds distinct uniqueness to each set of assumptions expressed in terms
of patterns of culture. Each language is a very potent source of political, business or even
nationalistic c ~ n d u c t . ~"Language
'
embodies distinctive attitudes, values and forms of
expression, helping to create a sense of familiarity and belonging."48 It needs to be recognized
that there are serious difficulties in comparing competing paradigms in their own terms.
There will be, however, "second order" standards of comparison shared even by those having
a commitment to a different paradigm. Thus:
". .. to accept a paradigm is to accept not only theory and methods, but also governing
standards or criteria which serve to justify the paradigm as against its rivals, in the eyes
of its proponents. Paradigm differences are thus inevitably reflected upward, in critical
differences at section level. It follows that each paradigm is, in effect, inevitably selfjustifying and the paradigm debates must fail of objectivity; again we appear driven
back to nonrational conversion as the final characterization of paradigm shifts . .

Without a careful consideration of paradigms, a comparative study or research, taking
into account surface structures and functions of different types of corporate governance, is of
little, if any use. Knowledge is a function of how meaning is created by an individual from
his ore her experience. By analogy, this view may also apply to organizations. Hence,
research into corporate governance should clearly state any underlying epistemological
assumptions.
The author of this thesis intends these remarks only as illustrations of the
methodological position of this work. There can be complementary models within a pattern of
culture emerging out of a paradigm, but paradigms are not complementary. A legal
community within a given paradigm may be compared to a religious community with its
overarching dogma of the rule of l u d o episteme or bubble (as opposed to other notions of
order)" and a set of dogma developed through political, legislative and judicial processes.52

"It has generally been considered that the works of Foucault and Habermas are mutually contradictory, particularly
concerning the limits of rationality and the nature of power". Mingers J (1997). Chapter 15 Toward Critical Pluralism. In:
Mingers J and Gill A (eds) (1997). Multimethodology. The Theory and Practice of Combining Management Science
Methodologies. John Wiley & Sons: New York USA; at p: 425.
47 Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276. See also: Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
48 Heywood A (2004). Political Theory. An Introduction. Palsgrave Macmillan: London UK; at p: 49.
49
Gutting G (1980). Introduction. In: Gutting G (ed) (1980). Paradigms and Revolutions. Appraisals and Applications of
T h o r n s Kuhn's Philosophy of Science. University of Notre Dame: Notre Dame London; at p: 6.
50 The rule of law is not a legal rule. It is a political doctrine stating that every person or organization, including the
B,overnment, is subject to the same laws. It is at times contrasted to anarchy.
"[. ..] the effect of a rule-of-law episteme has been to provoke some of the strongest reactions among those labelled as antiglobalization protesters who point to the authority of laws in the European Union and in the WTO. The reaction is often met
with bafflement on the part of officials in their "rule-of-law" bubble, who cannot understand a world in which rule of law is a
problem" at p: 310 in: ;\dlL,r 1; ; i r d I3i~ii\~~,in
5 ( 2 0 0 5 ) . Kr~(wIe+xI:: l ' o v . ~ ~
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Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.

"Thus, the criterion of "rule of law" identifies acceptable versus unacceptable forms of
governance, privileges a particular kind of knowledge and discourse (rational-legal),
and defines insiders and outsiders - those who follow the "rule of law" and those who
do not. While legalization is probably not yet institutionalized sufficiently to fully merit
the label episteme, imagining such a future is not farfetched, at least in the nonsecurity
realm".s3
The legal structures and processes become ossified in the patterns of culture within
the wider paradigm or worldview within which it is created, maintained and transmitted
through historical exemplars as a tradition. For example:
"The political structure and its ancillary legal system were unitary rather than plural
and there no further distinctions were made. Here, an analogy can be made with the
situation found today in corporation sin China where the statutory model - the checks
and balances among the stockholders' meeting and the board of directors and the board
of supervisors - has largely failed to mean much in practice, both in state-owned and in
private corporations. The management (often the board of directors along with senior
officers) often controls corporations and other bodies are therefore marginalised.
Against such a context, law is often used as a took to support rule and is considered as
an inherent part of governance and is thus a system per se both practically and
theoretically".54

4.3.1 BACKGROUND ISSUES
The people are organized into families, communities and

nation^,^' each in its unique

way, according to available resources and cultural heritage within a given paradigm.
Whenever a corporation or other organization operates beyond geographic boundaries of the
home country, it confronts challenges invoked by novel cultures and calls for managing
accordingly.s6 "Corporate governance has its own differences in each country and there is no
single solution capable of universal applicability. A unified and simplistic approach towards
such a truly vast complex of conceptions and practices would frustrate the purpose itself and
probably backfire"."

In the era of globalization:8

corporate governance must be able to

accommodate cross-cultural challenges and opportunities that may be created?9 such as:
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Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 25.
Other classificatory criteria may be used to arrive at different categories of the way that people are organised.
56 Hofstede GH (1991). Cultures and Organizations: Sojiware of the Mind. McGraw-Hill: London New York.
" Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 22.
"Globalization is a slippery and elusive concept. It refers to a collection of processes, sometimes overlapping and
interlocking processes but also, at times, contradictory and opposing ones. However, the central feature of globalization is the
emergence of a complex web of interconnecte4dness that means that our lives are increasingly shaped by events that occur.
and decisions that are made, at a great distance from us". Heywood A (2004). Political Theory. An Introduction. Palsgrave
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attitudes
behaviour
demography
language
socio-economic environment
values
& many others.
Understanding dominant forces in globalised environmentd0 could provide a useful
perspective on the value of paradigms in developments of corporate governance.
"The globalisation system is characterised by fundamental changes in the conduct of
nation states, peoples and their affairs brought about by rapid technological
advancements, primarily the development of new methods of, and improvement in.
communications. The environment is which stock trading takes place is particularly
sensitive and adaptive to technological change. In this environment the dynamics of
this new globalised climate are quickly understood and harnessed by participants. It is a
dynamism to which regulators must remain alert and responsive. [...I. Globalisation
has been defined as: 'the increasing freedom and ability of individuals and firms to
undertake voluntary economic transactions with residents of other countries, a process
entailing a growing constestability of national markets by foreign suppliers'.6'
Although richness embedded in cultural uniqueness may be shared across cultures,
this does not facilitate paradigm choice. An inevitable variation in patterns of culture
influence individual judgments in each case and also contributes to one's social and
organizational context.63 Also, not all person may assign the same importance or significance
to rich variety of unique expression. After all, debates over fundamental patterns of culture
and assumptions, which are inbuilt into a paradigm, do not in any way provide certainty
offered by mathematics or logic. However, by the same token, it is not proposed that people
cannot be persuaded or even converted into the patterns of culture established within the
competing paradigm. There is no neutral choice mechanism that could be adopted and applied
by each individual. For example, according to some stereotypes, Americans seem to be
Macmillan: London UK; at p: 107. See also: Leighton M and Castaneda E (2002). Civil Society Concerns in the Context of
Economic Globalization. 7he Transnational Lawyer l5(l): 105-1 16.
Mooij MK, de (1998). Global Marketing and Advertising: Understanding cultural paradoxes. Sage Publications:
Thousand Oaks, CA.
Dahiya SB and Gupta D (2003). On Globalisation. L'espace Economique Mondial et Regional en Mutation. Homage au
Professeur Gaston Gauard. Schulthess: 470-485. See also: Hoffmann J (2004). Co-ordinated Continental European Market
Economies Under Pressure From Globalisation: German's "Rhineland capitalism. German Law Journal 5(8): 985- 1002.
61 Brahmbhatt M (1998). Measuring Global Economic Integration: A Review of the Literature and Recent Evidence (The
World Bank, Incomplete Draft, November, 1998) at
htt~:Nwww1.worldbmk.ore/economic~olicv/~lobalizatiodoc1nentneasuri.~df
quoted after Jacobs A (2005). Time is
Money: Insider Trading From a Globalisation Perspective. Company and Securities Law Journal 23(4): 23 1-247; at p: 239.
62
Jacobs A (2005). Time is Money: Insider Trading From a Globalisation Perspective. Company and Securities Law Journal
23(4): 231-247; at p: 239. See also: Hoffmann J (2004). Co-ordinated Continental European Market Economies Under
Pressure From Globalisation: German's "Rhineland capitalism. German Law Journal 5(8): 985-1002.
63 Hofstede GH (1991). Cultures and Organizations: Sofiware offhe Mind. McGraw-Hill: London New York.

conversing informally about business but Germans value formality and order according to the
principle "Ordnung mug sein" (i.e., order must prevail). Japanese may be offended by an "off
the cuff remarks". English are also having a meticulous approach towards everything where
"business is business". These comments must be recognized for what they really are, namely
general stereotypes but should not be ignored, because it is better to remain on the cautious
side of the matter during cross-cultural c o m m ~ n i c a t i o n . ~ ~
No corporation can assure its survival and growth in ever evolving volatile
environment. Hence, corporations develop ways to accommodate cross-cultural set ups of the
business. The issues of culture have become of key importance to corporate governance. The
European parliament that issued a resolution on some perspectives of further European
integrat ion,65 thereby recognizing the cross-cultural environment of a paradigm.
"We understand European culture as encompassing a colourful patchwork of values
and forms of cultural expression, as well as traditions, ranging from the arts and
architecture, to thoughts, religions and societal principles, as they have developed over
time in many regions of Europe. Cultural diversity can be seen both as an asset and as a
potential source of weakness. To us, maintaining and strengthening our cultural
diversity is not only a viable and worthwhile goal in itself, but also an indispensable
factor for the success of the European integration process. ...
This integration process reshapes patterns of culture which are then transmitted
through newly emerging exemplars, as quasi-rules, "stamp" their mark on each individual
within a paradigm. These quasi rules serve to initiate communities and members in their
midst into the methods of thinking, feeling and acting. Thus, a director of a corporation is
"initiated" into the methods of attacking the problem which is accepted within a corporate
tradition of the given paradigm.67 A corporate governance scholar is likewise inculcated into
the methods of approaching research problem which are accepted within a research tradition
dominated by obedience to prestigious authority. Consequently, paradigmatic traditions
strongly influence or determine the type of model which can legitimately be proposed in a
new situation.

Dean J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483.
"On April 6 1998 the students of the College of Europe organized a session in the European Parliament and issued a
resolution on some perspectives of further European integration, entitled "your Europe (i.e. yodour)." Grewlich KW (1999).
Governance in 'Cyberspace'. Access and Public Inreresr in Global Communicarions. Kluwer Law International, at p: 106.
See also: Boros E (2003). Corporate Governance in Cyberspace: Who Stands to Gain What from the Virtual Meeting?
J o u m l of Corporate Low Srudies 3(l): 149-179.
Collegium (College of Europe) (1998). "your Europe". Resolution of the Workshop on 1 I May 1993 at p: 3; quoted after
Grewlich KW (1999). Governance in 'Cyberspace'. Access and Public Inrerest in Global Communications. Kluwer Law
International, at p: 106.
67 McConvill J (2005). Removal of Directors of Public Companies Takes Centre Stage in Australia. An Exploration of the
Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin University) l(1): 19 1-244.
64

4.3.2 PARADIGM
AND CULTURE
Each paradigm may be a source for creation, development and maintenance of
numerous cultures. As such, culture is a set of dominant understandings and assumptions
shared by a group, organization (e.g., corporation), community or society.68 These
understandings are often unstated and often not even documented in goal statements or formal
policies procedures.
"The need to take culture into account in corporate governance analysis is widely
acknowledged and the cultural dimension thereof has been taken into account. The
largest international economic organisations, such as OECD,IMF and the World Bank,
have adopted principles for good governance as part of wider agendas on corporate
governance reform, especially for transition economies and developing c~untries".~~
These tacit understandings include common beliefs, values, needs and attitudes which
contribute to decision making and the way "things are done around here"; hence, res ipsa
loquitur ("the thing speaks for itself ') attit~de.~'

"Once it is accepted that facts do not 'speak for themselves' but that all understanding
takes place within a conceptual framework, we have begun to cross the divide between
common sense understanding of the world and social ~cience".~'
From this point of view, "culture" is recognized as "one of most complicated concepts
in English language".72 What can be envisaged as a "conceptual framework" of culture. As
such, "culture" is one of the basic theoretical terms in the social sciences, which serves as an
ordering framework or set of background assumptions.73 In its most general sense it refers to
the socially inherited body of learning characteristic of human societies. This contrasts with
the ordinary meaning of the term.74 which refers to a special part of the social heritage having
to do with manners and the arts".75
The significance of the culture in determining behaviour is seen in concepts of cultural
determinism. It refers to the belief that culture controls an individual's destiny.76 This view
Hofstede GH (1991). Cultures and Organizations: Software of rhe Mind. McGraw-Hill: London New York.
Shen S (2004). China's New Corporate Governance Measures After Its Accession into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 22.
Res ipsa loquitur is a rule of dubious value. It is considered in Chapter 6.
71
Burnham P, Gilland K, Grant W, and Layton-Henry Z (2004). Research Methods in Politics. Palsgrave Macmillan:
London; at p: 3.
Nichols PM (1997). The Viability of Transplanted law: Kazakhstani Reception of a Transplanted Foreign Investment
Code. U. Pa. Journal of Intemrional Econ. Law 18: at 1236, citing Williams R (1976). Keywords: A Vocabulary of Culture
and Society 76 (1976).
Sayer A (1992). Method in Social Science. Routledge: London; at p: 50.
74 Dodwell P (2000). Brave New Mind. A thoughrful inquiry into the narure and meaning of mental life. Oxford University
Press: New York Oxford; at: p: 26.
Kuper A and Kuper J (Ed) (1999). The Social Science Encyclopedia. Routledge: London and New York; at p: 161.
Hofstede GH (1968). The Game of Budget Control. Tavistock: London.
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makes it clear that, although individual directors think they make a personal choice about a
business venture, or a new warehouse, actually his or her choice is determined by the patterns
of culture7' he or she is an integral part of. Culture bound corporate disorders like "poison
or tactics like "White knight", "Greenmail", or "Pac-man defence". The significance of
paradigm as held out by the culture is also demonstrated in the concept of "social clocks":
"Not only is culturally determined behaviour a reality in our lives but also the expected
and approved behaviour must become a part of the individual by certain time^".'^
Hence, the value of concepts like "deadline", "timely disclosure', "corporate
strategy"" and the like. The academic debate over disclosure poses the question in terms of
regulatory competition among national regulators and self-regulatory organizations. This way
of thinking about disclosure in context81s of corporate governance culture is a significant and
enduring within a paradigm that continues to inform corporate law and legal theory in the
study of the rules, regulations, laws, social practices, expressive forms, and language use8*
through which corporate governance meanings are constituted, invoked and often contested in
legal disputes.
It is also important to recognize that culture can be viewed as "the fabric of meaning

in terms of which human beings interpret their experience and guide their actions".83 Thus,
culture:
"denotes an historically transmitted pattern of meaning embodied in symbols, a system
of inherited conceptions expressed in symbolic forms by means of which men
communicate, perpetuate, and develop their knowledge about attitudes toward life".84
77

Benedict R (1934). Patterns of Culture. Boston MA. See also: McConvill J (2005). Removal of Directors of Public
Companies Takes Centre Stage in Australia. An Exploration of the Corporate Law and Governance Issues. The Corporate
G o v e m n c e Law Review (Deakin University)
.,1(1. ,): 191-244.
78 T h e term "poison pill'''refers to defence measures which can cause severe economic repercussions for an actual or
potential bidder or "offeror" in a hostile takeover": Clarke B (2004). Regulating Poison Pill Devices. Journal of Corporate
Law Studies 4(1): 5 1-76; at p: 5 1.
79 Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in a
Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39.
See also: Corsini RJ and Auerbach AJ (1998). Concise Encyclopedia of Psychology. John Wiley & Sons
Corporate strategy is usually expressed as the statement of the long-term objectives of a company together with plans
facilitating achievement of these objectives, where timing is also of significance. See: Parkinson J (2003). Disclosure and
Corporate Social and Environmental Performance: Competitiveness and Enterprise in a Broader Social Frame. Journal of
Corporate Law Studies 3(1): 3-39. See also: Ribstein LE (2003). International Implications of Sarbanes-Oxley: Raising the
Rent on US Law. Journal of Corporate Law Studies 3(2): 299-327; at p: 301-305.
Lannoo K (2003). The Emerging Framework for Disclosure in the EU. Journal of Corporate Law Studies 3(2): 329-358; at
336-338.
Solaiman SM (2005) Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): l(1): 115-146. See
also: Radwanska Williams J (1993). A Paradigm Lost. The linguistic theory of Mikolaj Kruszewski. John Benjamin
Publishing Company: Amsterdam Philadelphia; at p: 1 15-133.
at p: 195. See also: Andrews KR (1980). 'Directors' responsibility for corporate strategy. Harvard Business Review: 30-42;
National Association of Corporate Directors (NACD) (2000). Report of the NACD Blue Ribbon Commission on the Role of
the Board in Corporate Srrategy. NACD: Washington;
83 Geertz C (1973). The Interpretation of Cultures: Selected Essays. New York; at p: 145.
Ibid at p: 89.
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These symbolic forms have been conceptualized as "symbolic interaction" by Georg
Herbert ~ e a d . 'In~ the paradigm discourse it is necessary to note that interactional processes
and expectations are symbolic when they convey ("symbolize") meanings.
"Theorists of symbolic interaction insist that there is "no empirical observable activity
in human society that does not spring from some acting unit" in which individuals
relate themselves to each other in meaningful ways. The analytical concepts of social
structure, culture, social system, etc., "may serve the purpose of emphasizing the
importance of behaviour that is learned in contrast to what is instinctive; but they
remain abstractions which "only describe what men do in generalized terms and do not
force anyone to do anything". In other words, social reality can be ascribed only to
concrete interactional-situational processes; it can be described in terms of symbolicinteractionist theory".86
Hence, it is of profound importance to realize that people live in a symbolic
environment as well as a physical environment and can be "stimulated" to act by symbols as
well as- by physical stimuli. However, a symbol is defined as a stimulus that has a unique
learned meaning and value within a given paradigm. When corporate governance scholars or
policy makers consider issues of "culture" they must take this or similar understanding into
account. However, one cannot use this understanding as a definition from which it may be
possible to derive variables for empirical testing. In context of corporate governance, culture
consists of psychological structures which individual directors and groups, such as board of
directors, use to guide their behaviour.*' It is historically created and gives form, order, point
and direction to their activities. Culture is also recognized by patterned reactions of directors
and their board because their culture has unique behavioral connectedness. It is observable in
their conduct and expressions of meanings of individual directors and the board of directors
to which they belong. Each individual director and a group (i.e., board of directors) cope with
individual, organizational and environmental sets of uncertainty. In order to cope with
uncertainty they construct meanings for events through pattern identification.

The word "culture" is derived from the act of cultivating the soil [from Latin, cultura; from
the verb colere, 'to rend or cultivate']. It is the way "things are done around here". In
Denisoff RS, Callahan 0, and Levine MH (eds) (1974). Theories and Paradigms in Conremporary Sociology. F.E. Peacock
Publishers, Inc: Itasca, Illinois; at p: 12.
86 Wagner HR (1974). Chapter 5 The Relationship between Small and Large Sociological Theories. In: Denisoff RS,
Callahan 0, and Levine MH (eds) (1974). Theories and Paradigms in Contemporary Sociology. F.E. Peacock Publishers,
Inc: Itasca, Illinois. Pages: 65-83; at p: 74.
McConvill J (2005). Removal of Directors of Public Companies Takes Centre Stage in Australia. An Exploration of the
Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin University) l(1): 191-244. See also:
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 110-142.

particular, it refers to the cultivation of mind, which was once seen as a process comparable
to cultivation of the

The concept of culture is broad as it refers to all those social,

political and other factors, which influence individuals' behaviour.89 As such, it must be
narrowed down in any study to best describe its effect. This is noted in the following
representation:90
"Culture as a holistic concept, is far too broad to be the main thrust of any research
agenda; the concept needs to be dissected into manageable proportions". 9 1
Before the concepts of interest in this study could be determined, it is vital at this
point to have an overall view of what culture constitutes. In the simplest form, it is defined as

the "integrated pattern of human behaviour that includes thought, speech, action, and artifacts
and depends on man's capacity for learning and transmitting knowledge to succeeding
generations".92 Researchers have advocated several other definitions of culture.93 On one
views culture is "the collective programming of the mind which distinguishes the members of
one human group from another."94 On another view culture is defined as "the totality of
equivalent and complementary learned meanings maintained by a human population, or by
identifiable segments of a population, and transmitted from one generation to the next."95
Culture can also be considered as "the learned, socially acquired traditions and life styles of
the members of a society, including their patterned, repetitious way of thinking, feeling and
acting";

96

or a "filter for perceiving the en~ironment"~'. In other words, culture can be

viewed as one of the forces guiding human decision making by setting the preconditions for
human behaviour entrenched within the dominant paradigm. This is reinforced by view of
culture as "a shared and commonly held body of general beliefs and values which define the

'shoulds' and the 'oughts' of life for those who hold them".98 Such view confirms that

''For an interesting and thorough history of the term "culture" see: Kroeber AL and Kluckhohn G (1963). Culture: A
Critical Review of Concepts and Definitions. New York.

Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276. See also: Hamid S, Craig R and Clarke F (1993). Religion: A Confounding Cultural Element in the International
Harmonisation of Accounting. Abacus. 29: 131- 148.
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Meek L
(1988). Organizational Culture: Origins and Weaknesses. Organization Studies: 453-473; at p: 465.
Meek L (1988). Organizational Culture: Origins and Weaknesses. Organization Studies: 453-473; at p: 465.
Webster New Collegiate Dictionary (1977). G & C Meriam Company: Springfield Massachusetts USA.
93 Kroeber and Klukhan (1952) identified 164 different definitions so much so that the term has become extremely elusive
(Jahoda, 1984). In explaining the Japanese 'shame' culture, Cooke (1991b) cited the definition by Bennett and Nagai (1953.
407), which is "high level generalizations about the fundamental 'design for living' of a society."
Hofstede OH (1980). C u l r r e ' s Consequences: lnternational Dflerences in Work-Related Valuer Beverley Hills. CA
Sage; at p: 25.
Rohner RP (1984). Toward a Conception of Culture for Cross-cultural Psychology. Journal of Cross-cultural Psychology.
June: 1 11-138; at p: 1 19.
Harris M (1987). Cultural Anthropology. 2"6ed Harper & Row Publishers Inc. New York at p: 6
Birnberg J and Snodgrass C (1988). Culture and Control: A Field Study. Accounting, Organizations and Society p: 447467; at p: 448.
Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
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''

humans are usually unaware of their (culture) influence because they are so general and
abstract and are given to us so early in our life.99 For example:
"Corporate governance in China's context always involves the human factor as it does
in other contexts. [. ..] Why have the well-conceived networks of corporate governance
practices and the well-developed legal environment of the United States failed to
prevent such scandals [e.g., Enron and WorldCom]? These questions seem to focus
again on philosophical and cultural issues that are fundamental to the operation of good
governance". '00
Culture in a paradigm context is also regarded as "an expression of norms, values,
beliefs, and customs which reflect typical behavioral characteristics" that are widely shared in
a specific society at a particular point in time."'

For a group or organization or community, or society and even the nation to operate
efficiently and effectively there has to be such a generally accepted set of a ~ s u r n ~ t i o n s . It' ' ~
represents collective believes, values, experiences, knowledge and other important aspects of
daily living that allow the collective experience and insights gathered over years or centuries
to be applied to a given situation to make sense of it without a need to "reinvent their
world".'03 However, a paradigm is also limiting with its blinkered worldview. It also tends to
reject an alternative paradigm on grounds of one's own superiority, being in the right, and
tested as such. A paradigm, at its most general level, is represented as culture. A particular
paradigm may be actively involved in processes of "culture jamming"'04 not only to reject but
to annihilate alternative paradigm(s). Through processes of culture jamming corporations and
corporate governance within a given paradigm manufacture consent for vested interests. The
signs and symbols from the rejected, alternative paradigms my be appropriated by the
dominant paradigm or misrepresented and twisted to denigrate or marginalize alternative
worldview of reality.

Trompenaars F (1993). Riding the Waves of Culture: Understanding Cultural Diversity in Business. Nicholas Brealey
Publishing: London; at p: 3, 6.
l" " Shen S (2004). China's New Corporate Governance Measures After Its Acccssion into the WTO. Australian Journal of
Corporate Law 17(1): 6-32; at p: 32.
l' Perera MHB (1989). Towards a Framework to Analyse the Impact of Culture on Accounting. lnternational Journal of
Accounting Vol 2 4 p: 42-56; at p: 43.
"'Hofstede GH (1991). Cultures and Organizations: Software of the Mind. McGraw-Hill: London New York.
'03 Hofstede GH (ed) (1979). Futures for Work: A book of original readings. Martinus Nijhoff 7 I e Hague Moston.
l" "Culture jamming" is a term coined by the band Negativeland in 1984. Originally, this term meant manipulation of the
mass media by artists and activities in order to subvert the advertiser's message - to hoaxing the news media into covering
bogus stories.

This work introduces an analytical framework with regard to cultural features of such
paradigm.
"The analytic fruitfulness of these paradigms, depended greatly on the ways in which
they dealt with the basic problem of social order as it had been formulated in the
sociological Problemstellung: How could order be attained in social life, given both the
multiplicity and interdependence of individual goals? And how did the organization of
this social order, or, in more recent terminology, institutional framework, cope with
these two basic problems? The most important aspect of these explanations was their
analysis of the emergent qualities of the institutional order - that is, the relationship of
this order to its basic components, the individual, society, culture, and environment,
and of their interrelati0nshi~s".'0~
Are these components of institutional order to be seen as concrete entities, such as
corporations? Or, are they to be defined as analytic constructs in which each is a basic
component to analyse specific corporate governance structures and process? These and
related issues are necessary for an analysis of cross-cultural aspects of governance in the
context of their potential usefulness to practical application in the world of business. While
there are important differences in the manner in which different disciplines, sub-disciplines
and interdisciplinary fields approach the analysis of law, economics, business and corporate
governance in a paradigm context, what is common amongst all the perspectives discussed
above is the acceptance that in modern western civilization the institution of corporation and
law have a dominant part to play in socio-economic and legal control.lo6 This involves
shaping the regulation of conduct, whether individual or group or corporate; and the
deportment of business, and the construction of socio-economic and legal reality, both in
context of corporate success or failure.'''

Mismanagement, corporate failure or collapse can be considered as a failure of
culture,108 a culture bound disorder, or corporate culture shock, contextualized within the
dominant paradigm.
"[ ...l banks should be able to retain their profitability through an era of heightened

scrutiny on performance and ethics but, in a thinly-veiled reference to the woes of rival
National Australia Bank, faced heightened "reputational risk". Dr Morgan said
Io5 Eisenstadt SN with Curelaru M (1976). The Form of Sociology - Paradigms and Crises. John Wiley & Sons: New York;
at p: 83.
See, for example: Hofstede CH (1968). The Game of Budget Control. Tavistock: London.
lo7 Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): l(1): 1 15-146.
Io8 Owen, the Hon Justice (2003). The Failure of H l H Insurance. Vol I . A corporate collapse and ifs lessons The H I H Royal
Commission. Canberra; at p: xvii.

Westpac had to go through a period of cultural change in the wake of its near collapse
in the early 1990s and remained in transition during a period of far greater pressure on
performance and ethics. [...l A good corporate culture included an environment in
which people could act ethically and air issues of concern^".'^
Paradigms dominate law, economy, and every other area of science whether social or
physical. Every academic community is dominated by a cluster of very broad conceptual and
methodological presuppositions embodied in the 'standard examples' through which students
learn the prevailing models and theories in the field. For example, law students in the
common law paradigm study court cases which are examples that serve as norms of what
constitutes good law. These cases transmit methodological and metaphysical assumptions
along with the key concepts. A common law paradigm implicitly defines for a given legal
community the types of questions that may legitimately be asked, the types of explanation
that are to be sought, and the types of solution that are acceptable. It mould's the law
student's assumptions as to what kinds of entity there are in the legal world and the methods
of enquiry suitable for examining and studying them. Some accepted examples of actual legal
approach, to problem formulation and problem solving, provide models from which emerge
particular coherent traditions of legal research.'l0 Hence, legal education in an induction into
the habits of thinking and acting presented by textbooks and academic teaching. It is a form
of brainwashing, which results in developing likewise thinking and acting intellectuals fitting
neatly into accepted, and predictable patterns of thinking, acting and feeling. This shared
paradigm also establishes a rigid hierarchy with rules of recognitionu' according to a pecking
order, with titles, positions, recognized academic journals, academic environments like
institutes, colleges and universities and means of communication.

"According to the standard signal-detection model of recognition memory, confidence
judgements for recognition responses are reached in much the same way that old-new
decisions are reached (i.e., on the basis of criteria situated along the strength-ofevidence a~is)"."~
Also:

'09 Hughes A (2004). Bank's corporate culture shock. Sydney, April 7. 2004
htt~://www.thcaec.com.au/articles/20W/W/6/181222465845.html
accessed on 06 July 2004.
'l0 Kuhn T (1962). The Structure of Scientfic Revolutions. University of Chicago Press: Chicago; at p: 10.
' l ' Stretch V and Wixtend JT (1998). Decision rules for recognition memory confidence judgements. Journal of
Experimental Psychology Learning Memory Cognition. 24(6): 1397-410; at p: 1397;
h t t p : N w w w . n c b i . n l m . n i h . g o v / e n t r e z l q u e ~ O & d o p t = A b s t r a c t .
' l 2 Stretch V and Wixtend JT (1998). Decision rules for recognition memory confidence judgements. Journal of
Experimental Psychology Learning Memory Cognition. 24(6): 1397-410; at p: 1397;
http://www.ncbi.nlm.nih.govlentre~query.fcgi?cmd=Retrieve&db=PubMed&list~uids=9835060&dopr=Abstract.

"It is a commonly held position that a rule cannot be a legal rule unless the rule is
binding; or to put it differently, that one element that distinguishes legal rules from
other kinds of rules is that legal rules are regarded as binding by duly constituted
officials - typically, courts - who are called to apply them"."3
In the mainstream research fundamental assumptions are not questioned. Sometimes even the

most ridiculous or bonkers statements are accepted and not questions if the source is respected and
authority superior."4 Observations, arguments, analyses, and way of writing or publishing are
paradigm dependent.
Paradigms determine the way a researcher or practitioner maps the corporate governance
world. Different paradigms are incompatible. The worldviews are so different that the same situation
can be perceived in differing ways. A gestalt switch could illustrate this situation by way of example.
Lawyers or research scholars with rival paradigms may gather quite dissimilar sons of data because
rival paradigms solve different types of problems. For example, "insider trading" in common law
paradigm is forbidden but tolerated in some civil law jurisdictions. Hence, competing paradigms offer
sometimes diametrically varied judgments as to what sort of solution is rational, legal, morally
justified or acceptable.
The illustration of a perceptual illusion demonstrates a way of responding to the same
visual stimuli. Some people see a young girl only in the picture; others, an old woman only. It
is impossible to see both at the very same time; a perceptual switch must occur to see young
girl - old woman alternatively. This example may illustrate the way people may switch
between paradigm upon paradigm shift taking place. From the history of science, the
paradigm is a "strong network of commitments

-

conceptual, theoretical, instrumental, and

m e t h ~ d o l o ~ i c a l " "which
~
have unstable meanings within the broad matrix of search for
meaning.
"The history of science, in Kuhn's view, has alternating episodes of normal
science, which refine and apply an accepted paradigm, and episodes of
revolutionary science, which switch to a new paradigm because anomalies
proliferate and unsettle the old paradigm. A favourite example is Newton's
mechanics giving way to Einstein's relativity when experiments of many kinds
piled up facts that falsified the former but fit the latter theory .l16
9,

Eisenberg MA (2002). The concept of National Law and the Rule of Recognition. Boa11 Working Papers in Public Law.
Paper 103: University of California; at: http:Nrepositories.cdlib.org.boaltwp/1031
'l4 For example, rerra nullius doctrine in Australia, stating that the land called "Australia" belonged to nobody"; hence. its
sovereignty could be acquired through occupation and control amounting to first possession of the territory.
Kuhn TS (1970). The Strucrure of Scientfic Revolution. 2"d ed University of Chicago Press: Chicago; at p: 42. (Originally
ublished 1962).
t6 Gauch HG, l r (2W3). Scientfic Method in Proclice. Cambridge University Press: Cambridge UK and New York USA; at
p: 85.

Figure 4.1

Perceptual Illusion and Paradigm Shift

There are also no independent external standards which could provide a choice
between paradigms, for standards are themselves products of paradigms. Paradigms may not
be falsified or changed."7 Each model or theory can only be assessed within a framework of a
given paradigm; otherwise, the assessment is of little use. No rational choice is possible
among incommensurable paradigms. Adoption of a new paradigm is akin to religious
" c o n v e r ~ i o n " ,or
~ ~a~political upheaval.119It is characterized by a transfer of allegiance that is
not forced either by an objective evidence, solid logic or both. Characteristically, this
conversion is marked by a rejection of a one-time honored model or theory in favour of
another, incompatible with the old one.
"Converts are passionate [...l. They have the truth. They know exactly what should be
done, or should not be done. Therefore, the issue of conversion is a very controversial
topic, because quite often it does in fact disrupt peoples' lives".'20

'l7

Notice that science is distinguished by falsification (i.e., rejection), not verification.

"'See, for example definition of religious conversion at: <http://en.wikipedia.org/wikilReligious~conversion>.
'l9 Political upheavals radically change the very constitution and rules of government, instead of working small changes
within a fixed and continuing government. See: Roe MJ (2003). Political Determinants of Corporate Governance. Oxford
University Press: Oxford.
I m Rambo L (1998). The Psychology of Religious Conversion at:

In the history of science, pioneers and converts have been rejected, scoffed at

12'

and

sacrificed by academic colleagues or even burnt at the stake.122Paradigms simply change, but
not toward truth.123 Accordingly, "progress" must be separated from "truth". Laudan
observes: 124
"I am deliberately driving a wedge between several issues hitherto been closely

intertwined. Specifically, it has normally been held that any assessment of either
rationality or scientific progress is inevitably bound up with the question of the truth of
scientific theories. Rationality, it is usually argued, amounts to accepting those
statements about the world which we have good reason for believing to be true.
Progress, in its turn, is usually seen as a successive attainment of the truth by a progress
of approximation and self-correction. I want to turn the usual view on its head by
making rationality parasitic upon progressiveness. To make rational choices is, on this
view, to make choices which are progressive ... By thus linking rationality to
progressiveness, I am suggesting that we can have a theory of rationality without
presupposing anything about the veracity or verisimilitude of the theories we judge to
be rational or irrational ... [One] need not, and scientists generally do not, consider
matters of truth and falsity when determining whether theory does or does not solve a
particular empirical problem.".
In the area of law, for example, two legal cultures or systems of the same paradigm
(i.e., common law and civil law systems) have been confronted in the European Union. This
unique European context has provided the environment for continual criticism of fundamental
assumptions in each culture within the same paradigm.125Only beginning students or narrowminded scholars would uncritically entrench themselves within dominant presuppositions
already imposed on them within a cherished paradigm. A multiplicity of numerous
alternatives provides challenge to the exclusive monopoly by one paradigm. A recent
example is a conflict between two paradigms126 (Islamic and Western in French and
Australian expression) over a head-dress of teenagers in the French public school system in
2004 and over a gown-dress of a female teenager in the Australian public school system in
Melbourne in 2005.
Thus, within a given paradigm a group of researchers, for example, adhere to one
another reinforcing shared beliefs, values, attitudes and research experience, using shared
methods and exemplars to define and solve problems so defined, as important by the group.'27
They also seek regularities, even when there are none, making them cling dogmatically to
12' Lord Kelvin ridiculed Marie Curie Sklodowska arguing that what shc discovered is not a new element she named
"Uranium" but an element Pb (lead) bound with four atoms of Hydrogen.
122
Giordano Bruno, for example.
The so called "truth is an elusive construct.
l" Laudan L (1977). Progress and Irs Problems: Toward a Theon?of Scientific Growth. University of California Press:
Berkeley. 125; at 24.
125

"Eisenstadt S N with Curelaru M (1976). The Form of Sociology - Paradigms and Crises. John Wiley & Sons: New York;
at p: 86-89.
l" Hofstede GH (ed) (1979). Futuresfor Work: A book of original readings. Martinus Nijhoff The Hague Mosron.

their expectations and constraining their ideas as patterns of culture within a given paradigm.
Patterns of culture are tradition bound.

4.4

ENACTED ENVIRONMENT
Culture provides a reference for a shared e n ~ i r o n m e n t 'established
~~
by legal

requirements to which a director or board of directors must accommodate to fit in and to
survive.'29 Figure 4.2 below provides a diagrammatic view of culture as an organizational
environment established by l a d 3 '

Figure 4.2

Culture as an Enacted Organizational Environment

ENVIRONMENT
(Actions & interactions between board members)
PATTERNS O F SHARED MEANINGS
(beliefs, values, interpretations, assumptions, attitudes)
PATTERNS O F CONDUCT
(jargon, rituals, ceremonies, rewards, sanctions, stories (e.g., rumors, gossip), policy
statements, rules and procedures, quantitative figures. etc)

These representations have implications for business and policy making in the domain
of corporate governance, however, the insights obtained are difficult to reconcile due to real

power issues of stronger parties and their stereotypical and parochial views that "their" is
"better" or "the only" right approach to the way things should be done.

"[...l, most scholars mention culture as an important factor. But, with few exceptions, they
treat it as a black boxI3'
corporate governance

-

an opaque component in the path dependence dynamics of

1 28
Environment refers to social, business, legal and other aspects of reality within which individual or business entity exists
and survives.
129 Rarnsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142.
Hofstede GH (1 991). Cultures and Organizations: Sofhoare of the Mind. McGraw-Hill: London New York.
13' See section 5.4 in this chapter for further analysis of a "black-box" concept of culture in reference to corporate governance
132
Licht A (2001). The mother of all path dependencies toward a cross-cultural theory of corporate governance systems.
Delaware Journal of Corporare Law 26: 147-205; at p: 150: See also: See also: Bosch H (1993). Corporate Practices and
Conduct. 2"ded Business Council of Australia: Melbourne; Carson E (2000). Rhe Development of Board Sub-Committees.
Company and Securiries Law Journal 18(6):4 15-428.

4.5

CULTURE OF CORPORATE GOVERNANCE
The issues of culture in corporate governance extend well beyond risk identification

and contr01.l~~
They express themselves in the very core of an organization and the way it is
134

In this context a widespread attitude among practitioners and theorists manifests that

corporate governance is culture dependent at organizational, national and international
Thus, the Japanese cultural values are imbued with Confucian concepts136of
harmony which require mitigation of self-interest and opportunism whilst the western culture
has a tendency to employ adversary tactics.13'
This state of affairs points to the role for a clear sensitivity to unique cultural features,
where corporate governance is involved in trans-border business. Even within the same
widely conceived cultural framework, the dominant source of hindrances to cooperation is
present, as expressed by a French negotiator:
"My experience as a regulator taught me that hindrances to international cooperation
seldom are of a technical nature; they have more to do with cultural differences, in the
wider meaning of the term. Thus, any improvement in mutual understanding among
regulators contributes to the lifting of technical o b s t a ~ l e " . ' ~ ~
The concept of cultures in corporate governance revolves around an assumption that any
group or organization such as board of directors is a culture-bearing milieu.139
"Each and every society that recognizes corporations as legal entities immediately faces
the fundamental problem of how to ensure that investors get their investment back. The
primary question for investors is now to "make sure that managers do not steal the
capital they supply or invest in bad projects?" A similar question also arises in the
relations between controlling or public shareholders. Analogous problems further arise
between shareholders and suppliers of debt capital and labour. All of these interactions
exhibit the fundamental problem of the corporate form and the agency roblem.
Corporate governance systems are supposed to provide means to cope with it". P40

13' Law L (1996). Company Directors: A Duty to Take Risks? Current Commercial Law 4(3): 89-98. See also: Hofstede GH
(1968). The Game of Budget Control. Tavistock: London.
l" Owen, the Hon Justice (2003). The Failure of H I H Insurance. Vol I. A corporate collapse and its lessons The HIH Royal
Commission. Canberra; at p: xxvi.
Woods M (2001). International Business. Palsgrave: New York. See also: Hofstede GH (1991). Cultures and
Organizations: Sofrware of the Mind. McGraw-Hill: London New York.
136 Jeong-Kyu Lee (2001). Impact of Confucian Concepts of Feelings on Organizational Culture in Korean Higher Education
at: <http://radicalpedagogy.icaap.org/content~issue3~1106lee.html>
13' For excellent view on the ethics of adversary system, the PhD thesis be His Honourable Judge of the Supreme Court of the
Australian Territory: Crispin KJ. QC (1995). Elhics and the Advocate. A thesis submitted for the degree of Doctor of
Philosophy of the University of Canberra.
13"ommer AA, Jr (1996). JOSCO: Ifs Mission ond Achievement. 17 New. Journal of lnrernational Law and Business 15.29;
citing Speech from Messr. Jean Saint-Geours (then chairman of IOSCO's Technical Committee and president of the
Commission des de Bourse) to IOSCO (Paris, 1994).
Hofstede GH (1991). Cultures and Organizations: Sofrware of the Mind. McGraw-Hill: London New York.
Licht AN (2001). The Mother of All Path Dependencies. Toward a Cross-Cultural Theory of Corporate Governance
Systems. Delaware Journal of Corporate Law. 26: 147; at p: 185.

The corporate governance model is set within - both legal and institutional cultural
context - in which ex post bargaining takes place.'41 Hence, cultural values determine the
choice of particular corporate structures and legal rules to be applied.14* These values are
deeply entrenched not only in people's personalities but also in social institutions like
corporations or board of directors.14'
"AS a result, a corporate governance system that is compatible with social preferences
in other areas (most notably, legal areas) is more likely to work smoothly in a particular
society. Additionally, such compatibility may increase the persistence of certain
features and impede reform".
Thus, the concept of culture is providing a context for affiliation from which emerges
a set of shared symbols, 14' meanings, knowledge, and behaviors or conduct. The premise that
board of directors has cultural properties, breeding meanings, beliefs, values, nurturing
legends, myths and stories, and emblazoned with rituals, rites and ceremonies can be inferred
from attention that corporations and their directors are receiving in the mass media.'46 There
is lack of research, which gives extensive attention in organizations concerned with
diagnosing and changing culture of the board of directors, with transmitting culture to new
directors and with utilization of culture as a guide to corporate governance.'47
The adoption of a particular definition of culture and its conceptual assumptions in
reference to corporate governance has not been addressed in the literature on the subject.
However, the studies of culture provide a critical distinction between theorists who perceive
culture as a social system and those who perceive it as an ideational system. Those who
perceive culture as a closed-systemic mode of explanation'48 will encompass a functionalist
perspective of corporate culture.
"[. ..] the closed-system approaches achieved important methodological and analytic
advances over the discrete approaches, and their contribution to the development of
sociological analysis was significant. 1. By stressing the potential systemic quality of
each component of social life, they made possible a deeper understanding of the
dynamics of these components and of their interrelationships, making a preliminary
14' Mnookin RH and Kornhauser L (1979). "Bargaining ion the Shadow of Law: The Case of Divorce" Yale Law Journal. 88:
950; at p: 997.
'41 Hofstede GH (ed) (1979). Futuresfor Work: A book of original readings. Martinus Nijhoff: The Hague Moston.
'43 Ramsay I , Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142.
l" Licht AN (2001). The Mother of All Path Dependencies. Toward a Cross-Cultural Theory of Corporate Governance
Systems. Delaware Journal of Corporate Law. 26: 147; at p: 187.
'41 Symbols are products of mind, which allow interpretation of an ordered system of meaning through which social
interaction occurs.
Vecchio RP (ed) (1997). Leadership: understanding the dynamics of power and influence in organizarions. University of
Notre Dame Press: Notre Dame, Ind. See also: Eisenstadt SN with Curelaru M (1976). The Form of Sociology - Paradigms
and Crises. John Wiley & Sons: New York; at p: 248-25 l .
'41 Hofstede GH (1991). Cultures and Organizations: Sofrware of the Mind. McGraw-Hill: London New York.
'41 Eisenstadt SN with Curelaru M (1976). The Form of Sociology - Paradigms and Crises. John Wiley & Sons: New York;
at p: 96.

distinction between these components as concrete entities and as analytic constructs.
[. . .] 3. By stressing the possibility of "hidden" principles governing such relationships,
they highlighted the importance of the4 mechanisms by which such relationships are
maintained".'49

The said functionalist perspective of corporate culture serves as an instrumental
apparatus for an individual director or board of directors (as "one") to cope with specific
problems to be dealt with in a boardroom or in corporate governance matters.lS0 Culture as
an ideational system151of shared meanings and symbols is developed around the premise that
culture is manifest in cognitive structures, processes and products. In this context, culture of
corporate governance is found in the "meanings" and "thinking" shared be members of the
corporate directors.
For sophisticated or professional investors, corporate governance has become a
permanent part of their business agenda in their relationship with their portfolio businesses.
Hence:
"A number of reasons render the role of culture in corporate governance and securities
regulation an issue of growing importance. As a result, large institutional investors, like
C ~ ~ P E RinS the
' ~ ~United States, now find it necessary to adopt corporate governance
principles that are sensitive to cultural differences. Powerful international bodies,
including the Organization for Economic Co-operation and Development (OECD,
' ~ ~ put corporate
International Monetary Fund (IMF) and the World ~ a n k , have
governance at the top of their agendas and include it in their aid programs for
developing countries. These bodies acknowledge that cultural differences prevent the
implementation of a single corporate governance model and warrant country-specific
adaptations, but they do not provide any systematic guidance as to how such
adaptations could be made. Ironically, policy makers in the close1 related field of
securities regulation might be altogether oblivious to these aspects".15Y

The implications of this view are far reaching. The corporate governance literature
treats culture as a "black box"

'15

orr' software of the mind r r
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which should be considered as

b i d at p: 96.
http://en.wikipedia.org/wiki/Culture
Is' Culture is considered as a system of meaning or an ideational system. See "Culture" at:
http://en.wikipediaorg/wiki/Culture
'sI Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142.
Is3 The California Public Employees Retirement System.
Is4 The World Bank's Corporate Governance web-page: htto://www.worldbank.or~/html/fnd/nrivaresectorIc~index.h~m
'sI Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): 1 ( 1 ): 1 15- 146. See
also: Licht AN (2001). The Mother of All Path Dependencies. Toward a Cross-Cultural Theory of Corporate Governance
Systems. Delaware Journal of Corporate Luw. 26: 147; at p: 150. See also: Hertig G and Lee R (2003). Four Predictions
about the Future of EU Securities Regulation. Journal of Corporate Law Studies 3(2): 359-399.
Is6 See, for example: Mann RJ and Milhaupt CJ (1996). "Foreword". Washington U.L.Q. 74: 31 7, 323 ("the black box of
culture").
'sI See, for example Geert H Hofstede (1991). Cultures and Organizations: Sotmare of the Mind.
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Is0

a significant factor.''*

"CalPERS had become an important representative of institutional

shareholders. It continues to be an international force for shareholder activism and for the
promotion of global principles of corporate governan~e".''~The CalPERS has an important
role and significant active influence in the developments of corporate governance principles,
codes of practice and rules. This importance is enhanced by a strong and active interest of
CalPERS in long term investments and stable, well regulated, corporate governance. This
ongoing influence reflects fundamental expectations of shareholders with enormous capital
and organizational powers.'60 which has in turn a profound impact on the developments of
corporate governance not only in the USA but also in other jurisdictions and also on a global
~cale.'~
This
' influence clearly demonstrates that a State is no longer an only source of law
and legal change. This view can be taken further in terms that the State is no longer the sole
producer of the roles and norms regulating social and business relations.
In this frame of reference, the principles of good corporate governance stress the
necessity to adapt to the "economic, social, legal and cultural circumstances" of particular
countries. 16*
"CalPERS ... recognizes that the modem corporation is influenced by the legal,
economic and cultural traditions that are unique to each market. These traditions must
affect the corporate govemance structures and principles that are appropriate for
different markets".'63
Hence CalPERS developed policies on foreign corporate govemance in order to take
into account cultural differences that previously prevented it from directly implementing the
methods it used in American

lS6

corporation^.'^^ The standing taken by CalPERS is of great

See, for example Gilson RJ (1996). Corporate Governance and Economic Efficiency: When do Institutions Matter?

Washington ULQ 74: 327.329-30; Roe MJ (1996). Chaos and Evolution in Law and Economics. Harvard Law Review 109:

64 1, 646-47.
Is9 Woods M (2001). International Business. Palsgrave: New York. See also: Mooij MK, de (1998). Global Marketing and
Advertising: Understanding cultural paradoxes. Sage Publications: Thousand Oaks, CA; Nicoll G (2002). Ownership
Structures for the Governance of Companies in the Public and Private Sectors. In: Horrigan B, Edwards M, Nicoll G and
Baxter K (2002). Current Issues in Public Sector Governance. National Institute for Governance. University of Canberra:
Canberra; at p: 67-83; at p: 74.
l" Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformation. 1880s-1990s. State
University of New York: Albany NY.
16' Mooij MK, de (1998). Global Marketing and Advertising: Understanding cultural paradoxes. Sage Publications:
Thousand Oaks, CA.
'61 This is recognised by the Ad Hoc Task Force on Corporate Governancc. OECD Principles of Corporate Governance,
Document SGICG (99) 5 3 (1999). See also: Arden (The RT Hon Lady Justice Arden DBE) (2003). The UK Corporate
Governance After Enron. Journal of Corporate Law Studies 3(2): 269-282.
CalPERS, Global Corporate Governance Principles (1999). htt~:/lwww.calners~overnance.ore/~rinci~~es/internationa~/~~oba~/~ane03.ac@.
Accessed August 2002.
See, for example, Thomas JA, Jr. (1998). Cultural hegemony: The Exportation of Anglo-Saxon Corporate Governance
Ideologies to Germany. 73 Tul. Law Review Vol69: 104-105.

significance, given that CalPERS is the US'S largest public pension fund (with assets totaling

$130 billion);I6' and the third largest in the world.
The OECD and the World Bank signed a Memorandum of Understanding to adopt the
OECD principles'66 as the point of reference in their corporate governance initiatives.I6'
Thus, the OECD, the IMF and the World Bank have recognized the significance of cultural
differences to corporate governance and the need to take these into account in their decisionmaking. Thus:
"The World Bank Group recognizes the importance of a strong corporate sector as a
pillar to promote a dynamic and competitive economy. An effective corporate
governance system contributes to this objective by attracting domestic and foreign
long-term capital ... The objective of the Bank is to complement the work that is
carried out by its partners by helping its member countries implement standards and
best practices within their national, legal, corporate, and cultural cir~urnstances".'~~
The European Association of Securities Dealers has reflected similar concern about the
significance of cultural differences in the corporate governance context.'69
"Policy makers too would be well advised to seek better understanding of the subject.
In the European Union (EU), cultural differences were blamed for the recurring failures
to adopt the Draft Fifth Directive on Company Law. Intended to harmonize company
law across the EU, the Draft Directive has undergone many revisions and changes in
response to bitter conflicts between member states. In Mat 1997, an expert panel
concluded that the significant differences in national cultures preclude the possibility of
harmonization as originally envisaged.170Consequently, it said, without further details,
there can be no single ideal system".171

In this context it could be proposed that cultural foundati~nsl'~
also underlie legal
rules and regulations of corporate governance.'73 This approach provides analytical
Ib5 See: CalPERS invests in corporate governance fund at httn://www.srimedia.com/anman/Dublish/aricle
5 16.shtml
accessed on 14 February 2004.
Organization for Economic Co-operation and Development (OECD) (1999). O E C D Principles of Corporate Governance.
Paris.
'61 OECD (1999). A framework for CO-operarion berween O E C D and rhe World Bank. htt~://www.oecd.orcdaf/cornorateaffairs/aovernance/oecd-wb-mou.htn1accessed in July 2002.
Gregory HJ (1999). Comparison of board guidelines and besr pracrices: United Srares at:
htto://~w~.theco~oratelibra~.com/4reeor/oarisondf
: See also:
h t t ~ : / / w w w . w o r l d b a n k . o r e / h t m l / f ~ d / ~ r i v ~ i n d c x Visited
. h ~ m in July 2002. Kim HJ (2002). Toward the "Best
Practice" Model in a Globalizing Market: Recent Developments in Korean Corporate Governance. Journal of Corporate Law
Studies 2(2): 345-366.
169The European Association of Securities Dealers (2000). Corporate Governance Principles and Recommendarions 8. See:
htt~://www.easd.com/recornmendations.htm
Visited in July 2002. See also: Hertig G and Lee R )2003). Four Predictions
about the Future of EU Securities Regulation. Journal of Corporare Law Studies 3(2): 359-399. See also: Tajti T (2005).
Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory Economies? The
Corporate Governance Law Review (Deakin University) 1(l): 2 1-91.
170
Mock S (2002). Harmonization, Regulation and Legislative Competition in European Corporate Law. German Law
Joumal3(12) at: http://www.germanlawjoumal.com/article.php?id=2 16
l ' ' Dodwell P (2000). Brave New Mind. A fhoughrfirl inquiry inro rhe nature and meaning of mental life. Oxford University
Press: New York Oxford: at: 184-186; Licht AN (2001). The Mother of All Path Dependencies. Toward a Cross-Cultural
Theory of Corporate Governance Systems. Delaware Journal of Corporare Law. Vol 26: 147; at p: 157.
This representation is expressed in major legal paradigms such as common law, civil law, Sharia law <http://answeringislam.org.uWSharial>, and Halacha law <http://www.jlaw.com/~for example.

framework for corporate governance research allowing for presenting the legal approach to
corporate governance by reference to the cultural foundations that underlie legal rules
inv01ved.l'~ From this point of view a culture is the source of enrichment and challenge to
corporate governance. Alternatively it can be argued that corporate law may facilitate and
' ~ ~ constraints of a given
regulate the formation and conduct of the corporate e n t e r p r i ~ e ,within
c ~ 1 t u r e . lHence
~~
the "legal approach" is the preferred way to understand corporate
governance. 177
As a regulatory system, corporate law uses coercive measures both civil (e.g. the
threat of liability) and criminal (e.g. grave penalty provisions) to enforce compliance'78 by the
major players in the corporate world.
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In this context culture and power have a lot in

common.180In the governance context, it must be recognized that:
"no system [of corporate governance] .. . can be understood without first looking at the
salient features of the particular society in which it developed. Everyone is to some
extent imprisoned by their history, social, political, and economic".lal
Broadly speaking, the cultural traditions of corporations and corporate governance
could be examined with focus upon the relationship of culture to power. The legal and
regulatory framework within which corporations exist allows for any cultural discourse to be
challenged, contested or negotiated by those whom they disadvantage. Legal disputes are
characterized by such culturally bound challenge. Most of the current studies identify
corporate governance with board of directors or represent corporate governance as a
relationship between board of directors, shareholders and managers.lg2 Consequently,

'73 Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): l(1): 1 15-146.
174 An issue of analytic blind spots may also be taken into account. See: Eisenstadt SN with Curelaru M (1976). The Form of
Sociology - Paradigms and Crises. John Wiley & Sons: New York; at p: 280.
Sub-section 5 I(xx) of '"The Constitution", the Commonwealth of Australia, gives the Federal Parliament the requisite
power to make laws in order to regulate conduct of the existing corporations but not to make laws to form such corporations.
Subsection 51(xx) states: '"The Parliament shall, subject to this Constitution, have power to make laws [...l with respect to: [...] Foreign corporations, and trading orfinancial corporations formed within the limits of the Commonwealth".
Such strict positivist approach does need not taken seriously by post-modern legal scholarship.
17' Rafael La Porta (2000). Investor Protection and Corporate Governance. 58 J. Fin. Econ. 3
17' The enforcement agencies such as police and prisons have their place here. See: \!an lio~r~sig,h
D ! l i r O i ) . P r . d ;ml
Forensic Accounting. C'haptcl.6 (31 p: 150- 1711.111. I)cll:ilmr~it\S. Gihwn K. Ali~giutiR. Ilutchinsor. 3.1, Irung 1';tnd \ : A I )
I-lotnrigli I) (2005). P h ~ s(;ovzt.ncl~~c.t.,
& ,~\~:r~,~un/~~/)[!;~\.
.-lf J r ~ ~ ! ~ ~ . iP. cs ~~ Io~i.~s ~; w~ (lV;~L,!
. ~ I : ~. .~I ~~I .! I \'v'iicy & SOIIS~ \ I I \ I I Y I I id
l ~ d Mil~on
:
Qld SIT ;ilso: Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors
and Corporations. The Corporate Governance Law Review (Deakin University): l(1): 93-1 13.
'79 "Major player" are: directors, company officers, shareholders and other stakeholders.
Roe MJ (2003). Polirical Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Prechel H
(2000). Big Business and the State: Historical Transitions and Corporate Transformation. 1880s-1990s. State University of
New York: Albany NY.
''l Charkham J (1994). Keeping Good Company: A Study of Corporate Governance in Five Countries. Oxford University
Press: Oxford, at p: 1; cited after Clarke A (2004). The Relative Position of Employees in Corporate Governance Context: An
International Comparison. Australian Business Law Review 32(2): 1 1 1-13 l ; at p: 1 12.
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal l8(2): 1 10-142.
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corporate governance models are now understood to rely on two structures: legal rules and
shareholding structures. The culture plays an important role in the relationship between
shareholding structures and legal regimes. However, no meaningful theoretical advances have
been developed to substantiate connection between these two structures whilst integrating the
role of culture here. One exception here is the role of trust in the success of large
l ~ ~ culture of trust is of
organizations, including public companies, in different ~ 0 c i e t i e s .The
significant positive effect on the success of large publicly traded firms;ls4 Hence, the concept
of culture in corporate governance still faces a "black-box" approach.

4.6

"BLACK BOX" APPROACH
Legislatures, courts, entrepreneurs and others who produce corporations law, face

similar problems, such as the agency problem'85 and the impossibility of the complete
contingent contracts. Corporate law producers solve these problems in diverse ways
determined by legal and national culture that may facilitate or hinder the existing corporate
governance structures. "A representative argument funs as follows: "But we are not complete
materialists. Culture and ideology,'86 not only value maximization and self-interest, might
influence a country's choice of corporate law."187Some writers openly acknowledge that to
date, culture is actually a "black box" in the comparative corporate governance'88literature
and that its effects are ambiguous,,.189 In this context, culture may be considered to be an
impediment to change. However, recognition of this impediment and identification of the
sources of possible hindrance or resistance to change may provide ways of institutional
change or promote the change of culture. For example a disclosure system is a product of
culture.'90 The disclosure system in the common law paradigm has been designed to identify

Hofstede GH (1991). Cultures and Organizations: Sojhvare of the Mind. McGraw-Hill: London New York.
Empirical research in this field was pioneered by La Porta. See: La Porta R et al (1997). Trust in large Organizations.
American Economic Review. Papers and Proceedings. 87: 333.
h t t p : / / w w w . e n c y c o g o v . c o m / A O B i g P i c t u r ~ p
Eisenstadt SN with Curelaru M (1976). 7 l e Form of Sociology - Paradigms and Crises. John Wiley & Sons: New York;
at p: 65-67.
'81 Dodwell P (2000). Brave New Mind. A thoughrful inquiry into the nature and meaning of mental life. Oxford University
Press: New York Oxford; at: 172.
Leblanc R (2001). Getting inside the Black Box: Problems in corporate governance research at:

"'

http:Nwww.cica.calmuItimedialDownloadwnLibraryIRe~ear~hhG~idan~e/Ri~kkManagementtGoveman~e/GettingIn~ideeLebla
nc.pdf
Licht A (2001). The mother of all path dependencies toward a cross-cultural theory of corporatc governance systems.
Delaware Journal of Corporate Law 26: 1 47-205; a1 p: l 63- 1 64.
Questions are considered: "Why disclose?'and '"But disclose what?, See, for example: Roche J (2005). Corporate
Governance in Asia. Routledge Taylor & Francis Group: London and New York. Chapter 6: Corporate Transparency (at p:
165-190). See also: Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness
and Enterprise in a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39.

corporate governance information that is significant form,19' say, Australian perspective and
therefore may be insensitive to cultural differences in corporate governance.192

"The characterisation of stock markets as being driven by rational forces
assumes, inter alia, that information is the "life blood" of those markets.lg3
Typically, investors accept the need for and benefits of information in making
decisions about financial products. Information, so the argument runs,
enables investors to make rational choices about where and to what degree
to invest their funds .194
19

To translate cultural differences in corporate governance of foreign companies for
Australian investors, "an open-ended disclosure requirement on both culturally significant
corporate governance information and the relevant conceptual framework"

195

may be

necessary.
~ fit to give prominence to
"Not only is this the reason, it is argued, that C A M A C ' ~saw
the "published information" test, but it is precisely the reason behind the reformulation
of that test in the Discussion paper so that the "made known" requirement covers: 'any
information, matter or event whose existence or price-sensitive implications will, or
will be likely to, come to the attention of the investing public either of itself or through
some other means. Two further points in relation to this reformulation bear scrutiny.
First, the definition refers to the information, matter or event coming to the attention of
the "investigating public". The adoption of this term of wider ambit, rather than
referring to those persons who commonly invest in the type of securities which would
be price sensitive to that information, would result in increasing the length of the
dissemination period. The information may be quite security specific (. ..). [. . .l.
Second, the reformulation on its own could not accommodate the situation where
people who, having a connection to the issuer of securities, might contend that
notwithstanding their association, they still fell into the category of those persons to
whom the defence in s 1043M(2)(a) is applicable ".l9'

The recognition of the role of culture in corporate governance analysis facilitates
analysis and reformulation of the issues involved to promote internationalization and
convergence trends.19* A curious theme of "convergence" issue and "corporate governance"
Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276.
19' Dodwell P (2000). Brave New Mind. A though@ inquiry into the nature and meaning of mental life. Oxford University
Press: New York Oxford; at: 25-27; See also: http:Nwww.corpgov.net/forums/commentary/.htm1
193 See: Raines JP and Leathers GG (2000). Economics and the Stock Market. Edward Elgar: Cheltenham; at p: 37.
McVea H (2004). Research Analysts and Conflicts of lnterest -The Financial Services Authority Response. Journal of
Corporate Law Studies 4(1): 97- 1 16; at p: 104.
19' Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39. See also: Licht A (2001). The mother of all path
dependencies toward a cross-cultural theory of corporate governance systems. Delaware Journal of Corporate Law 26: 147205; at p: 164.
l" 'CAMAC' is an acronym for the Corporations and Markets Advisory Committee in Australia.
Jacobs A (2005). Time is Money: Insider Trading from a Globalisation Pe4rspective. Company and Securities Law
Jouml23(4): 23 1-247; at p: 243.
Woods M (2001). International Business. Palsgrave: New York. See also: Rubach MJ and Sebora TC (1998).
Comparative corporate governance: Competitive implications of an emerging convergence. Journal of World Business 33(2):
167-184. See also: Ferrarini G, Moloney N and Vespro C (2004). Executive Pay: Convergence in Law and Practice Across
the EU Corporate Governance Faultline. Journal of Corporate Law S l d i e s 4(2): 243-306.
19'

is that or executive pay. The debate on executive pay is also situated in context of a wealth
transfer question. 199

A cross-cultural psychology provides the means of access to the "black-box" in order
to gain understanding of the interaction between culture and corporate governance.200Culture
conceptualized as "black box" or "software of the mind" of corporate governance must be
operationalized to become meaningful.201 In the corporate governance context more the
concept of values could be serve this purpose.
"Values refer to desirable goals (e.g., equality) and to the modes of conduct that
promote these goals (e.g., fairness, helpfulness). They serve as standards to guide the
selection or evaluation of behaviour, people, and events. Values transcend specific
actions and situations. Obedience, for example, is relevant at work or in school, in sport
or in business, with family, friends or strangers. Finally, values are ordered by
importance relative to one another. The ordered set of values form a system of value
priorities. National cultures can be sampled and given score".202
Thus, a cultural profile of a corporation203and its corporate governance204or the wider
culture within which a corporation exists or operates, can be obtained with representation of
values. This approach has been used for cross-cultural empirical research where
multidimensional scaling analysis of cultural values data was made.205Thus, culture is often
invoked as a reason to explain the differences between various legal and regulatory practices.
For example, when considering an insider trading regulation, note the following:
"In many countries, such as Japan and Germany, insider trading has been tolerated for a

long time as "part of the game" of securities trading and has not even carried a stigma
of being immoral. Against this backdrop, the United States has stood alone in holding a
very hostile stance toward insider trading that has often been couched in cultural and
ethical views".206

Ferrarini G, Moloney N and Vespro C (2004). Executive Pay: Convergence in Law and Practice Across the EU Corporate
Governance Faultline. Journal of Corporate Law Studies 4(2): 243-306. See also: Goergen M. McCahery and Renneboog L
(2003). Journal of Corporate Law Studies 3(2): 379-399.
Leblanc R (2001). Getting inside the Black Box: Problems in corporate governance research at:

http://www.cica.ca~multimedialDownloadwnLibrary/Re~ear~hhG~idan~eIRi~kkManagementtGovernan~e/G~ttingIn~ideeLebla
nc.pdf
'O' Ibid.
'O' Licht AN (2001). The Mother of All Path Dependencies. Toward a Cross-Cultural Theory of Corporate Governance
Systems. Delaware Journal of Corporate Law. 26: 147; at p: 151.
'03See, for example: http://www.museumsandgalleries.act.gov.adinfo/corporate.asp
m Dey P (Chairman) (2001). A culture of corporate governance at:
http://www.museumsandgalleries.act.gov.adinfo/corporate.p See also: Licht AN, Goldschmidt C, and Schwartz SH (2001).
Culture, Law, and Finance: Cultural Dimensions of Corporate Governance Laws; at:
http://www.law.berkeley.eddinstitutes/licht-sO2.pdf
See, for example: Geert H Hofstede (2001). Culture's Consequences: Comparing Values. Behaviours, Institutions, and
Organizations Across Nations.
Licht A (2001). The mother of all path dependencies toward a cross-cultural theory of corporate governance systems.
Delaware Journal of Corporate Law 26: 147-205;at p: 160- 161.

4.6.1. BASICCONCEPTS
The literature recognized values, norms, ethics, belief system, religion and philosophy
as part of the elements of culture.

'Value' is "a statement of what a person or society believes is important; a principle or belief
considered worthwhile or de~irable".~~'
Values can also be defined as "attributes of
individuals characterized by broad tendencies to prefer certain states of affairs over other".208
Hence, they may be said to be some types of beliefs, positive or negative, which represent a
person's notions of ideal modes of conduct and ideal goals. In other words, values determine
the definition of good and bad

209

or 'what should

The above definitions reflect that values have intensity and direction; they are not
fixed and can be modified over time.21' It was also suggested that values should be viewed
individually and not as a bundled entity since some values may change while others do not
and some may change more rapidly than others.212
Discussions of culture have criticized the views that members of a given culture share
common frameworks of meanings, social undertakings, values, beliefs and symbols because
there are differences between members of the same group.213 Thus, it is important to
acknowledge that values may differ between groups even within a nation.214 Others also
argued that although national culture is the sum of the shared values of members of a nation,
it does not mean that every individual within that culture (or nation) behaves in the same
way.2" In fact, this has been pointed out in the eighties where he recognized that the degree

Paterno J (2001) Building Cathedrals; at http://www.angelfire.com~wa2/buiIdingcathedrals/value.html
Values can be differentiated between terminal and instrumental. See The Srrucrure of Human Values: A principal
components analysis of the Rokeach Value Survey (RVS); at: http://www.ub.rug.nl/eldoc/dis/ppsw/d.l.h.m.debats/c5.pdf
m Trompenaars F (1993). Riding the Waves of Culture: Understanding Cultural Diversity in Business. Nicholas Brealey
Publishing. London; at p: 23.
"O Hofstede GH, Neuijen B, Ohahv DD and Sanders G (1990). Measuring Organizational Culture: A Qualitative and
Quantitative Study Across Twenty Cases. Administrative Science Quarterly. June: 286-3 16.
''l Pratt J and Beaulieu P (1992). Organizational Culture in Public Accounting: Size, Technology, Rank and Functional Area.
Accounring, Organizarion and Society. 17: 667-684.
Ralston DA, Gustafson DJ, Cheung FM and Terpestra RH (1993). Differences in Managerial Values: A Study of US,
Hong Kong and Peoples Republic of China Managers. Journal of International Business Studies. Second Quarter: 249 - 272.
2'3 Perera MHB (1989). Towards a Framework to Analyse the Impact of Culture on Accounting. Inrernarional Journal of
Accounting 24 p: 42-56.
'l4 Specter CN and Solomon JS (1990). The Human Resource Factor in Chinese management and Reform: Comparing the
Attitudes and Motivations of Future Managers in Shanghai, China. Inrernarional Studies of Management and Organizarions
20: 69-83. Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
Perera MHB and Mathews MR (1990). The Cultural Relativity of Accounting and International Patterns of Social
Accounting. Advances in lnternarional Accounring. 3: 2 15-251.
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of cultural integration does vary between societies but most subcultures within a society share
common characteristics with other subcultures.216
It can also be proposed that societal values have institutional consequences217in the
form of the legal system, political system, nature of capital markets and pattern of corporate
ownership.218
"According to ~ r i e d m a n : 'the
~ ' ~ more you let market forces rule and the more you open
your economy to free trade and competition, the more efficient and flourishing your
economy will be. Globalization means that spread of free-market capitalism to virtually
every country in the world. Globalization also has its own set of economic rules - rules
that revolve around opening, deregulating and privatising your economy'. The essence
of globalisation is increasingly intensified competition brought about by speed and by
sheer number able to participate".220
This mythical globalization is brought back to reality by national legal systems, rules,
regulations and paradigmatic contexts within which they have been created, developed and
maintained.221 Hence, in understanding a nation's corporate reporting regulation, it is
important to describe the norms and values of the system and the way in which culture
influences those norms and values and mediates the behaviour of groups within the system.222
It is also important to realize that they (norms and values) form an essential property of social
systems and that different individuals and groups may have different levels of acceptance of
the system's norms and values which may result in the potential for conflict within the
system.223
It is also believed that "values ...have a great influence on the way we think, behave
and relate with people and perform our daily tasks."224 In fact, what is valued in a given

*l6 Hofstede GH (1980). Culture's Consequences: international Differences in Work-Related Values. Sage: Beverly Hills
CA.
*l7 Ibid.
Hahn D (2004). Concentrated Ownership and Control of Corporate Reorganisations. Journal of Corporate Law Studies
4(1): 117-154. See also: Gray SJ (1988). Towards a Theory of Cultural Influence on the Development of Accounting
Systems Internationally. Abacus I; Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University
Press: Oxford. See also: Birchall J (2002). The Implications for Corporate Governance of the Proposed Mutual Ownership of
Water Utilities and Public Transport. Journal of Corporate Law Studies 2(1): 155- 18 1.
*l9 Friedman TL (1999). The k x u s and the Olive Tree. Harper Collins: London; at p: 8.
'20
Jacobs A (2005). Time is Money: Insider Trading From a Globalisation Perspective. Company and Securities Law Journal
23(4): 231-247; at p: 240. See also: Hoffmann J (2004). Co-ordinated Continental European Market Economies Under
Pressure From Globalisation: German's "Rhineland capitalism. German Law Journal 5(8): 985- 1002.
Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? 7%e Corporate Governance Law Review (Deakin University): ](l): 1 15-146. See
also: Leighton M and Castaneda E (2002). Civil Society Concerns in the Context of Economic Globalization. The
Transnational Lawyer 15(1): 105-116.
22' Hamison GL and McKinnon JL (1986). Cultural and Accounting Change: A New Perspective on Corporate Reporting
Regulation and Accounting Policy Formulation. Accounting. Organization and Society. May: 233-252; Parsons T (1951). 7%e
Social System. Free Press of Glencoe: New York.
'
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Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
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country influences how individuals make business decisions.225 It is also believed that when
the situations are uncertain and difficult to quantify, individuals tend to rely heavily on value
systems in making decisions.226This points to quality of permanency in values, counter to
beliefs that values are not fixed and can be modified over time.
The literature distinguishes between target and instrumental values.227 Thus, the
values which refer to desirable corporate goals (e.g., profits, equality, etc.) are the primary
values and those which are used to achieve such goals by various means (e.g., "combat",
negotiation, disclosure, transparency, fairness, et^),^^* often expressed in terms of the modes
of conduct that promote the corporate goals.229For example, transparency and openness are
considered of paramount importance in the so called "global" business and legal contexts.230
"Improved transparency contributes to a more efficient allocation of resources by:
ensuring market participants have sufficient information to identify risks; informing
market expectations; contributing to the effectiveness of announced policies; and
ultimately enhancing the stability of financial markets by assisting in the prevention of
a build up of financial and economic imba~ances".~~'
It may be added that transparency is pivotal to efficiency. As such it is crucial for the
continued flow of funds and investment form the world's financial markets. The values
transcend specific situations and actions but serve as standards guiding the selection,
evaluation, and justification of events, policies or conduct. Moreover, the values can be
organized in a hierarchy in terms of their importance relative to one another for the good
corporate governance. 232

2zEngland GW and Lee R (1974). The Relationship between Managerial Values and Managerial Success in US, Japan, India
and Australia. Journal of Applied Psychology. 59: 41 1-419.
"6 Child JD and Tayeb M (1982). Theoretical Perspectives in Cross-National Organizational Research. international Studies
of M a ~ g e m e n and
t
Organization. Winter: 23-70; Davis HJ and Rasool SA (1988). Values Research and Managerial
Behaviours: Implications for Devising Culturally Consistent Managerial Styles. Management-lnternational Review. 28: 1 I 20.
Values can be differentiated between terminal and instrumental. See The Structure of Human Values: A principal
components analysis of the Rokeach Value Survey (RVS); at: http://www.ub.rug.nl/eldoc/dis/ppsw/d.l.h.m.debatdc5.~f
Roche J (2005). Corporate Governance in Asia. Routledge Taylor & Francis Group: London and New York. Chapter 6:
Corporate Transparency (at p: 165-190).See also: Parkinson J (2003). Disclosure and Corporate Social and Environmental
Performance: Competitiveness and Enterprise in a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39.
229 Hofstede GH (ed) (1979). Futures for Work: A book of original readings. Martinus Nijhoff: The Hague Moston.
"Openness can stimulate financial deepening, the creation and strengthening of institutions and the building of a viable
regulatory infrastructure". Yusuf S (2001). Globalization and the Challenge for Developing Countries. The World Bank, June
2001.
13' The Treasury (1999). Making Transparency Transparent: An Australian Assessment. AGPS: Canberra.
132Arden (The RT Hon Lady Justice Arden DBE) (2003). The UK Corporate Governance After Enron. Journal of Corporate
Law Studies 3(2): 269-282.
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4.6.1.2BELIEFS,NORMSAND ETHICS
BELIEFS
One element of culture and perhaps the most important is the 'belief system'. It represents
total universe of a person's views of the physical world, and the self; beliefs include matters
of religion, politics and philosophy. The Concise Oxford Dictionary defined 'religion' as
"particular system of faith and worship and human recognition of superhuman controlling
power and especially of a personal God or gods entitled to obedience and worship and the
effect of such recognition on conduct and mental attitude". On the other hand, 'philosophy' is
defined as "systems of principles for conduct of life" (Concise Oxford Dictionary). Based on
the definitions, religion and philosophy can be considered as a cultural input, which
transcends national boundaries. Beliefs and corporate governance are closely inter-related.233
The standards of corporate governance are developed within a belief system present.

NORMS
'Norms', on the other hand, refer to a form of behaviour which is seen as desirable by the
members of a group or "statements with an ethical content linking social definitions into a
relationship".234 Norms are also defined as representing the values of collectives within the
system.235Norms of corporate governance are important elements of regulatory framework
for corporate and market structure and function.236

ETHICS
Closely related to norms is 'ethics', which is concerned with clarifying what constitutes
human welfare and the kind of conduct necessary to promote it. In corporate governance, it
implies a process of deliberation and debate on conduct necessary to promote human welfare
and this continuing process of clarification is in response to new values, emerging
technological and social developments, and shifting political forces.237
The above are only some of the cultural elements that may affect the attitude of
individuals, which will be reflected in hisher thinking and behaviour. Since culture is too

"'See, for example: http:Nwww.pinnaclermg.com/corporate/
Turner BA (1971). Exploring the Industrial Subculture. The Macmillan Press Ltd: London at p: 60.
Hofstede CH (1984). Culture's Consequences - International Differences in Work - Related Values. Cross-Cultural
Research and Methodology Series. Sage Publication: USA; at p: 18.
See, for example: http://www.pinnaclermg.com/corporate/
Ethics and Corporate Governance at: http://www.dow.com/about/ethicsgov/ See also: Roe MJ (2003). Political
Determinants of Corporate Governance. Oxford University Press: Oxford.

broad, it needs to be narrowed down so that cultural variations can be easily compared not
only between subcultures within a nation but also across nations. Therefore, one way of
achieving this objective and also of identifying dimensions most suited in the context of
corporate governance, is to identify dimensions of cultural variations as done by various
writers. 238
The corporate governance is set, within the wider system of the cultural norms239
including the coercive ones. The directors are motivated, however, not only by avoidance of
liability or punitive threats but also by attraction to financial gains. Moreover, governance
may also be affected, among others, by the executive's "...education, religious and political
orientations, business training and experience, commercial and professional practices".240
Most "theories" (e.g., agency and stewardship) are represented within the context, which
assumes "rational, unemotional contractual relationships based on the desirability of the order
with appropriate procedures and rules, with participative and open styles of relationship and
~'
corporate governance is also practiced within
ready access to i n f ~ r m a t i o n " . ~However,
different rich philosophical traditions of culture where loyalty to significant others,
responsibility to family members, and respect for authority are of fundamental importance in
addition to values of individualism242and the formal, legally enforced norms.2431n other
words, corporate governance is markedly influenced by the personal beliefs, values, opinions,
and attitudes, in context of moral and ethical frame of reference of each board member.244

Hofstede GH (1980). Culture's Consequences: International Differences in Work-Related Values. Sage: Beverly Hills.
CA; Triandis HC (1984). Diversity of Board Members and Organizational Performance: An Integrative Perspective.
International Journal of Psychology at p: 79-95.
"9 Norms are guidelines that develop from cultural values and reflect common expectations of personal or organizational
conduct, e.g., "that's the way things are done around here".
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Tricker RI
(1984). Corporate Governance-Practices, Procedures and Powers in British Companies and Their Boards of Directors.
Gower Publishing Company Ltd: England at p: 120
Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276. See also: Tricker RI (1994). lnternational Corporate Governance: Text. Readings and Cases. Prentice-Hall:
Singapore; at p: 103.
242
Hofstede GH (1978). Cultural Determinants of Individualism and Masculinity in Organizations. European institute for
Advanced Studies in management: Brussels.
Hofstede CH (ed) (1979). Futures for Work: A book of original readings. Martinus Nijhoff: The Hague Moston.
See, for example Corporate Governance at: http://www.hdfc.com~corporate_goverance.asp
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Moreover, issues of social responsibility,245environmental responsibility246and professional
ethics and self regulation247are also at stake.

4.7

PARADIGM AND CULTURAL THEORY
Corporate culture can be considered in terms of organizational culture, 248 which looks

more closely at variables that affect human behaviour in corporate world set within the
dominant paradigm.249These aspects will be considered in the following sections.

Culture is one of the external environmental factors in corporations250which not only
affects the legal system adopted by a nation251but also the behaviour of people involved in
the legal, economic and numerous other institutions. In the context of corporate governance
invoked by the underlying values and norms in context of personal, social and organisational

characteristic^.^'^ In fact, the limiting approach which considers only external factors such as
capital markets, economics, politics, and the like factors as having influence on corporate
governance is both naive and inadequate. It fails to account for the variables which are culture
specific within a given, dominant paradigm.253
It is proposed that governance must take into account the environmental factors,
especially cultural factors which exert considerable influence on the development of
corporate governance. However, so far, most studies tend to artificially analyze the market or
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economy as if it was somewhat apart from culture and society. Hence, a number of important
variables are excluded from the models and theories of corporate governance which hinders
developments of more adequate representations of corporate governance.
An adequate cultural awareness could promote the realization of a paradigm's
importance in influencing the process of formulating business and legal policies in any
nation.2s4In fact, attempts to understand the process of corporate governance change provides
a perspective which may enrich the understanding of corporate and governance interactions.
Similarly the influence of paradigm on the legal and regulatory developments of a country
specific business environment need also to be recognized and taken into account both in
research and practice. Thus, the standard setting process in some countries may indicate that
the approaches used to establish corporate governance standards are a function of the cultural
factors inherent in each country disciplined by the legal system in place. In short, culture can
be considered as one of the crucial variables influencing laws, business and corporate
governance.255
Business practices between countries can be attributed to cultural determinants.256
This view has also been considered in terms of differentiation between governance methods
Intercultural differences, which exist
in terms of their purpose as cultural and not te~hnical.~"
in the perception of technical, such as legal or economic concepts, may be attributed to
differences in value systems promoted within the paradigm. Such differences are source of
difference in emphasis on the meaning of concepts, including legal ones.258
It could be suggested that corporate governance is a sociotechnical activity involving
both human and nonhuman resources and techniques as well as interaction between the two.
This, however, does not mean that the technical aspect of corporate governance by itself is
paradigm dependent or independent because human interaction and corporate governance are
contingent to variables not always accounted to.259 In this context values of the members of
the board of directors and company managers are an important factor influencing their

Woods M and Hofstede GH (2001). lnternational Business. Palsgrave: New York.
Haniffa RM (1999). Culture, Corporate Governance and Disclosure in Malaysian Corporations. PhD thesis in the
University of Exeter: UK.
This theory recognises that the culture of a country determines the choice of accounting and legal techniques. Woods M
and Hofstede GH (2001). International Business. Palsgrave: New York.
~ 5 ' Hofstede GH (1984). Culture's Consequences: international dgerences in work-related values. Sage Publications:
Beverly Hills. See also: Woods M and Hofstede GH (2001). International Business. Palsgrave: New York.
Belkaoui AR and Picur RD (1991). Cultural Determinism and the Perception of Accounting Concepts. International
Journal of Accounting 26: 1 18-130.
'59 Perera MHB (1989b). Towards a Framework to Analyse the Impact of Culture on Accounting. International Journal of
Accounting. 24: 420-56.
254

business decisions.260It could be argued that such value orientations are the product of the
cultural environment of the corporate culture. Thus, the reluctance of directors and managers
to disclose certain information could be due to economic26' and other decisions in a given
cultural context.262"The quality of information disclosure depends on the standards under
which it is prepared and presented".263However, those standards are also culture dependent.
Economics underlies cultures,264which in turn has distinct influence on the business
practice and hence influences or shapes the legal systems.265 Hence, people from different
countries have diverse work-related national cultures.266 Moreover people from different
cultural origins have different attitudes toward or reactions to the same management
controls.267This was also established by numerous studies, where research provides evidence
to indicate that variation in the level of corporate effectiveness may be traced to the
differences in the cultural orientation of the management.268Thus, structures and processes
involved in business could be influenced by the corporate practice and behaviour of decisionmakers.
From the arguments presented above, it can be proposed that consideration of the
cultural factors influencing corporate -governance within a given paradigm is of great
importance.
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The definitions of "culture" reflect the notion that people and societies and
organizations face similar problems in similar contexts.269At this level, Hofstede postulated
four basic societal problems that are directly transferable to a corporation, namely: (1) power
distance due to social inequality, including the relationship with authority; (2) the relationship
between individual and group, reflecting polarity between individualism vs. collectivism; (3)
concepts of masculinity and femininity: the social implications of gender; and (4) dealing
with uncertainty avoidance.270 There is a cultural dimension to be taken into account that
reflects ways for members of society, or group or an organization, to cope with each relevant
problem, 27' such as:
"1.

2.

3.

4.

Power Distance: Accepting an unequal distribution of power in institutions as
legitimate or illegitimate;
Individualism~Collectivism:Valuing loosely knit social relations in which
individuals are expected to care only for themselves and their immediate
families versus tightly knit relations in which they can expect their wider ingroup (e.g., extended family, clan) to look after them in exchange for
unquestioning loyalty;
Masculinity/Femininity: Valuing achievement, heroism, assertiveness, and
material success versus relationships, modesty, caring for the weak, and
interpersonal harmony.
Uncertainty Avoidance: Feeling uncomfortable or comfortable with
uncertainty and ambiguity and therefore valuin or devaluing beliefs and
institutions that provide certainty and conformity".5 7 2

These cultural dimensions affect individuals and groups, such as a board of directors,
a corporation or society. Hence, individualism, uncertainty avoidance, power distance and
masculinity are part of a corporate governance culture273Although some argued that the
definitions of the cultural dimensions may be biased because they are a product of western
paradigm with its culture and habits of thinking, the studies carried out later found some

Hofstede CH (1991). Culrures and Organizations: Software of the Mind. McGraw-Hill: London New York.
Hofstede CH (1978). Culrural Deferminants of Individualism and Masculinity in Organizarions. European lnstitute for
Advanced Studies in management: Brussels. See also: Hofstede CH (1978). Cultural Determinants of lndividualism and
Masculinity in Organizations. European Institute for Advanced Studies in management: Brussels. See also: Hofstcdc CH
(1991). Cultures and Organizarions: Software and rhe Mind: lnrerculrural Cooperarion and ifs Importance for Survival; at p:
13-14.
Hofstede GH (1978). Cultural Determinanrs of Individualism and Masculiniry in Organizations. European Institute for
Advanced Studies in management: Brussels. See also: Hofstede CH (1991). Cultures and Organizations: Sojhvare and rhe
Mind: Intercultural Cooperation and its Importance for Survival; at p: 12.
"2 Hofstede GH (1991). Culrures and Organizations: Sofiware and the Mind: lnrerculrural Cooperation and its Imporrance
for Survival; at p: 12.
273 Hofstede GH (1978). Cultural Dererminanrs of Individualism and Masculinity in Organizarions. European Institute for
Advanced Studies in management: Brussels. See also: Hofstcdc CH (1980). Culture's Consequences: lnternarional
Differences in Work-Related Values. Sage: Bevcrly Hills, CA.
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support for validity and reliability of those dimensions.274 Hofstede's dimensions275based on
the eastern values; moral discipline, integration, human-heartedness including one that is
relevant in eastern culture but was not identified by Hofstede, Confucian work dynamism.276
Although different labels are used for the same construct of "culture" it is recognized that
four cultural dimensions stated above are most likely to be universal.

4.7.2.1 INDNIDUALISM

OR COLLECTIVISM

Under perspective of individualism people are unique and whole, and have an
identity, which is separable theory from and does not depend upon a group affiliation. Hence,
individuals tend to place self-interest ahead of those of the

This view seems to fit

the agency and related theories, which are based on self-interest and the psychological theory,
which focuses on self-act~alization.~'~
Under the perspective of collectivism, a person is seen as a whole only when
considered in terms of an in-group affiliation and that the basic unit of survival is the group,
not the individual.

In collectivist society, people are concerned primarily with their

obligations to their in-group(s). A close social setting and loyalty towards and from other
members are of fundamental importance. Individuals from this group may also be seen as
motivated by group interests and emphasize the maintenance of interpersonal harmony.
In a western paradigm, an individualist society refers to one where its people are
concerned primarily with their obligations to themselves or a preference for a loosely knit
social framework where caring for oneself and the immediate family is of utmost importance.
At the organizational level, high individualism is valued, encouraged and rewarded; hence,
more importance is attached to freedom and challenge in jobs.279 It also reflects managerial
aspirations to leadership.280

'74 Ronen S and Shenkar 0 (1985). Clustering Countries on Attitudinal Dimensions: A Review and Synthesis. Academy of
Management Review. July: 435-454"; Hofstede GH and Bond MH (1984). Hofstede's Culture Dimensions: An Independent
Validation Using Rokeach's Value Survey. Journal of Cross-Cultural Psychology. 15: 4; at p: 417-433.
275 Hofstede GH (1980). Culture's Consequences: International Differences in Work-Related Values. Sage: Beverly Hills.

CA.
276 Hofstede GH (1980). Culture 'S Consequences: Inrernational DrJferences in Work-Related Values. Sage: Beverly Hills,
CA.
277 Hofstede GH (1978). Cultural Determinants of Individualism and Masculinity in Organizations. European Institute for
Advanced Studies in management: Brussels.
278 Maslow AH (1968). Towarda Psychology of Being. Van Nostrand Reinhold: New York. See also: Sassoon J (1988). S e F
actualization: Theory and technology. Humanica Press: Montreal.
279 Hofstede GH (1978). Cultural Determinants of Individualism and Masculinity in Organizations. European Institute for
Advanced Studies in management: Brussels.
Vecchio RP (ed) (1997). Leadership: understanding the dynamics of power and influence in organizarions. University of
Notre Dame Press: Notre Dame, Indy.

Uncertainty avoidance is a construct of the Hofstede

dimension^,^^' defined as:

"[ ...l the extent to which people within a culture are made nervous by situations which
they perceive as unstructured, unclear, or unpredictable, situations which they therefore
try to avoid by maintaining strict codes of behaviour and a belief in absolute truths.
Cultures with a strong uncertainty avoidance are active, aggressive, emotional,
compulsive, security -seeking, and intolerant; cultures with a weak uncertainty
avoidance are contemplative, less aggressive, unemotional, relaxed, accepting personal
risks, and relatively tolerant".282

It is therefore the degree to which members of society feel uncomfortable with
uncertainty and ambiguity. Such uncertainty is considered as a "continuous threat that must
be

Some individuals try to control its future by all means while others simply

await it passively.284In order to fight uncertainty various cultures developed laws, rules, and
other coping strategies set in philosophical285 and even religious286 frames of reference. In
strong uncertainty avoidance societies, there seems to be a preference to avoid, deny or
reduce uncertainty by relying on written and unwritten rules of conduct, structuring of
activities and standardization of procedures. The tendency to control can be seen from the
high degree of planning of economic activities and the creation of security through law and
other formal rules and institutions.287
Corporations reduce internal uncertainty caused by the unpredictability of the
behaviour of their members and stakeholders by the setting of rules and regulations.28a
"In the specific context of corporate governance regulation, the percolation of norms

inside the corporation is important. If we can identify a systematic body of norms
operating inside the corporation (which past inquiries from leading organisations and
Hofstede has defined four dimensions of cultural variability. These are: ( l ) Individualism - Collectivism; (2) Power
Distance; (3) Uncertainty Avoidance and (4) Masculinity - Femininity. Later on Hofstede introduced the fifth dimension:
Long Term Orientation - Short - Term Orientation. Hofstede CH (1980). Culrure's Consequences: International Dlflerences
in Work Related Values. Sage: Beverley Hills.
Hofstede (1980) Culture's Consequences: Internarional Dlfferences in Work-Related Values. Beverly Hills, CA Sage; at
p: 307-308 In: Brown H (1994). Principles of Language Learning and Teaching. Prentice Hall; at p: 175 See also: Hofstede
GH (1991). Cultures and Organizations: S o b a r e of rhe Mind. McGraw-Hill: London New York; at p: 1 13. See also
"uncertainty avoidance" at: http://intermundo.net/glossary-term.pl?mid=25
a3Hofstede CH (1980). Culture's Consequences: lnternarional Dlfferences in Work-Related Values. Beverly Hills. CA
Sage; at p: 184
Perera MHB (1989). Towards a Framework to Analyse the Impact of Culture on Accounting. Internotional Journal of
Accounting. V0124 at p: 42-56.
Hofstede GH and Bond MH (1988). The Confucius Connection: From Cultural Roots to Economic Growth.
Organizational Dynamics. Vol 16 at p: 4.
Perera MHB and Mathews MR (1990). The Cultural Relativity of Accounting and International Patterns of Social
Accounting. Advances in Internarional Accounting; Vol 3: 2 15-251 ; at p: 227
McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Ausrralian Journal of Corporate Law 18(1): 88-102; See also: Hofstede GH (1968). The Game of
Budger Control. Tavistock: London.
Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporare Governance Law Review (Deakin University): l(1): 1 15- 146. See
also: Hofstede GH (1984). Culture's Consequences-International Differences in Work - Related Values. Cross-Culrural
Research and Methodology Series. Sage Publications. USA; at p: 1 15.
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eminent individuals have demonstrated to be quite possible), and also between the
corporation and its stakeholders, backed by nonlegal sanctions, then in areas where
norms are operating effectively it can be argued that formal rules are not necessary.
Applying a simple costhenefit analysis, why introduce formal regulation in relation to
a particular matter, whether it be board structure, executive compensation, the
responsibilities of auditors or whatever else, with the attendant cost and time that is
associated with compliance, if substantially the same, or indeed the same, outcome can
be achieved through enabling norms of best practice to operate independently".289

In uncertainty-avoiding setting, people tend to obey authority instead of taking the
initiative on their own ideas without approval from their superiors. They tend to rely on
hierarchy of authority make every effort possible not to violating it. In other words, people in
such societies find it important to conform to corporate norms and procedures to reduce any
ambiguity that may be present in the corporate context. Uncertainty avoidance is a significant
part of corporate governance activity, known as risk management.290

Power distance is the extent to which members of a society accept that power in
institutions and organizations is distributed unequally.291 This concept of inequality is
universal in all societies except that "... some are more unequal than others .292 It describes
7,

the way in which societies handle the problem of inequality prevalent in human experience,
which includes power, wealth, social status and prestige, physical and mental characteristics
as well as 'privileges' according to laws, rights and rules.293 In this context issues of
corporate compliance with human rights have been raised in recent academic debate.
"Corporate Compliance with human rights examines how transnational corporations
can identify and verify human rights risks in their overseas operations".294

289 McConvill J (2005). Notes and Current Developments: Directors' Duties to Stakeholders: A Reform Proposal Based on
Three False Assumptions. Australian Journal of Corporate Law 18(1): 88-102; at p: 101. See also: J McConvill. 'Of
Stewards, Surfboards and Homo Sapiens: Reflections on the Regulation of Contemporary Corporate Governance'
id=660762 See also: Kim HJ
(forthcoming 2005). Available online at httn:N~a~ers.ssm.com~sol3l~a~ers.cfm?ahsract
(2002). Toward the "Best Practice" Model in a Globalizing Market: Recent Developments in Korean Corporate Governance.
Journal of Corporate Law Studies 2(2): 345-366.
Law L (1996). Company Directors: A Duty to Take Risks? Current Commercial Law 4(3): 89-98
29 1
For this reason, corporate governance and the legal systems raise issues of accountability.
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Research and Methodology Series. Sage Publications. USA; at p: 67.
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the Lines: Toronto Canada. See also: Hofstede GH (1984). Culture's Consequences-International Differences in Work Related Values. Cross-Cultural Research and Methodology Series. Sage Publications. USA; at p: 67.
2" Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and Corporations. The
Corporate Governance Law Review (Deakin University): l(1): 93-1 13. See also: McMurray SE (2003). Corporate
Compliance with Human Rights. Australian Business Law Review 3 l(4): 265-284; at p: 266.

This situation recognizes the role of corporate power in either preventing or causing
harm to people and communities on the global scale.295It is therefore important to recognize
that organisations m a y be considered as exercising either low power distance or high power
distance. This power distance can be measured or assessed in terms of problems confined to
collecting and using information on the individuals, communities and even nations. For
example, a corporation, which exercises low power distance, tends to prefer more
centralization of decision-making authority and less participative d e ~ i s i o n - m a k i n ~It. ~ ~ ~
seems to value norms that minimizes inequalities between people. This implies that low
power distance corporation will strive for power equalization and demand justification for
power inequalities that do exist. On the other hand, high power distance corporations accept
inequality and its institutionalization in hierarchies, which locate people in their right places.
High power distance is reflected in the 'autocratic'
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style of management adopted by

corporations.298
Power distance issues are of significant importance to corporate governance, which
are established, in legal and managerial dimensions known as "accountability".299 It must be
noted that "Corporate accountability concerns the community, not only shareholders,
managers and regulators.300 Successful companies go beyond compliance with the law, and
show responsible corporate citizenship .301
7,

Gender variable has two values: male or female and the concept of masculinity or
femininity have relevant correspondence to the gender variable. masculinity - femininity is
concerned with the ways in which biological differences between the sexes become

'"Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformarion, 1880s-1990s. State
University of New York: Albany NY.
'"Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276.
This style of management is characterised by one-way communication between the manager and the subordinate. with the
manager telling the subordinate what to do. The leader makes all the decisions and issues instructions, expecting them to be
obeyed without question. See also: Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills.
Longman: Melbourne.
298
Prechel H (2000). Big Business and the Srate: Hisrorical Transirions and Corporate Transformarion, 1880s-1990s. State
University of New York: Albany NY.
Seidenfeld M (2001). The Psychology of Accountability and Political Review of Agency Rules. Duke Law Journal 51(3):
1059-1095.
Ibid.
Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Australian Journal of Corporate
Law 18(1): 1-47; at p: 2, and footnote 3, quote: "From 'A Call for Contributions on the Topics of ( l ) "Unfolding Stakeholder
Thinking" and (2) "Stakeholder Responsibility"', by Greenleaf Publishing Ltd. publishers of the Journal of Corporare
Citizenship, circa 2001. See also: Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by
Directors and Corporations. The Corporare Governance Law Review (Deakin University): l(1): 93- 1 13.
'97

perpetuated in differences in social and organizational roles played by men and women.302
The following proposition seem to be of fundamental importance:
"masculine cultures...expect men to be assertive, ambitious, and competitive, to strive
for material success...and expect women to care for the nonmaterial quality of life, for
children and for the weak. Feminine cultures...define relatively overlapping social
roles for the sexes, in which neither men nor women need to be ambitious or
competitive."303
At the organizational level, the dimension contrasts between task-orientation and
people-orientation; high masculinity indicate task orientation while high femininity indicates
people o r i e n t a t i ~ n It
. ~ can
~ also suggested that people high in masculinity tend to prefer
basing rewards on performance,30s whereas those low in this dimension would place more
emphasis on allocations based on need. In short, this dimension reflects whether a society is
competitive or solidarity, equity versus equality, and achievement motivation versus
relationship motivation.

In the context of cultural values of individualism, uncertainty avoidance, power
distance and masculinity,306 four values can be considered of significance to the corporate
governance, such as 'professionalism', 'uniformity', 'conservatism' and 'secrecy '. These are
further reflected in four areas of activity involving - 'authority ', 'enforcement', 'measurement '
and 'disclosure '.307

Harrison CL, McKinnon JL, Panchapakesan S and Leung M (1994). The Influence of Culture on Organizational Design
and Planning and Control in Australia and the United States compared with Singapore and Hong Kong. Journal of
International Financial Management and Accounring. 5 : 242; at p: 248. See also: Carlopio J, Andrewartha G and Armstrong
H (1997). Developing Management Skills. Longman: Melbourne.
303 Hofstede GH (1984). Cultural Dimensions in Management and Planning. Asia-Pacific Journal of Management ". Jan; at p:
390. See also: Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
Hofstede GH (1991). Cultures and Organizations: Software of the Mind. McGraw-Hill: London New York.
305 Ibid.
Hofstede GH (1978). Culrural Dererminanrs of Individualism and Masculinity in Organizarions. European Institute for
Advanced Studies in management: Brussels. See also: Hofstede CH (1978). Cultural Determinants of lndividualism and
Masculinity in Organizations. European Institute for Advanced Studies in management: Brussels.
M7 Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39. See also: Hofstede GH (1978). Culrural Dererminanrs
of Individualism and Masculinity in Organizarions. European Institute for Advanced Studies in management: Brussels. See
also: Haniffa RM (1999). Culrure, Corporate Governance and Disclosure in Malaysian Corporations. PhD thesis in the
University of Exeter: UK.
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Table 4.3

Direct Associations between Societal and Corporate Governance

VALUES OF DIRECTORS RELATIONSHIP
WITH SOCIETAL
VALUES
Positive

I UNIFORMITY
1

[ SECRECY
Source: Haniffa

I Uncertainty
I Uncertainty

I

I Uncertainty

1 Individualism

I Avoidance

CONSERVATISM

Negative
Uncertainty
Avoidance
Individualism
.d

PROFESSIONALISM Individualism

I Avoidance

I Individualism
I

I
I

RM ( 1 9 9 9 ) . ~ 'Developed
~
on basis of Perera and Mathews (1990).~'O

It is hypothesized that a country ranking high in terms of secrecy will also rank high in terms
of uncertainty avoidance and power distance but low in terms of individualism and ma~culinit~.~"
Gray's hypotheses are summarized in Table 4.3.
Table 4.3

Relationships between Societal Values
and Corporate Governance Values

Corporate Governance

Societal ValuesIWork-Related

Values

Values

HIGHPROFESSIONALISM

High Individualism
Low Uncertainty Avoidance
Low Power Distance

HIGHUNIFORMITY

High Uncertainty Avoidance
High Power Distance
Low Individualism

HIGHCONSERVATISM

High Uncertainty Avoidance
Low Individualism
Low Masculinity

HIGHSECRECY

High Uncertainty Avoidance
High Power Distance
Low Individualism
Low Masculinity

Haniffa RM (1999). Culture, Corporare Governance and Disclosure in Malaysian Corporations. PhD thesis in the
University of Exeter: UK.
Ibid.
310Perera MHB and Mathews MR (1990). The Cultural Relativity of Accounting and International Patterns of Social
Accounting. Advances in International Accounting. 3: 2 15-251 ; at p: 229.
3'L Hofstede GH (1978). Cultural Determinants of Individualism and Masculinity in Organizations. European Institute for
Advanced Studies in management: Brussels. See also: Gray and Vint (1995) found evidence supporting Gray's (1988)
hypothesis that secrecy and its impact on disclosure behaviour is a function of cultural values. They further argued that the
relationship was more significant in respect of the values of uncertainty avoidance and individualism as compared to those of
power distance and masculinity.
'03

* The association between

the societal values to each corporate governance value are
shown based on their degree of importance and the missing value indicates that it has
no influence at all on that particular corporate value.

Source: Haniffa RM (1999).3'2Adapted from Baydoun and Willett (1 993."'
One of the dominant cultural theory advocates that the value systems or attitudes of people
may be expected to be related to or derived from societal values and the corporate governance values
will in turn, impact on the corporate governance.314Based on cultural values of individualism,
uncertainty avoidance, power distance and masculinity,31sfour corporate governance values that can
be derived from them and which will have an impact on the corporate governance,316namely:
professionalism, uniformity, conservatism and secrecy. However, it is important to note that the
values and corporate governance are not related in a single direct manner but instead are interrelated
as depicted in Figure 4.3 below

Relationships between Societal Values, Corporate Values & Corporate Governance

Figure 4.3
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Source: Haniffa RM (1999). 317 Adapted from Perera and Mathews (1990)."~

312 Haniffa

RM (1999). Culture. Corporate Governance and Disclosure in Malaysian Corporarions. PhD thesis in the
University of Exeter: UK.
313 Baydoun N and Willet R (1995). Cultural relevance in western accounting systems to developing countries.Abacus 31(1):
67-92.
314 Gray SJ (1988). Towards a Theory of Cultural Influence on the Development of Accounting Systems Internationally.
Abacus No. 1; Perera MHB (1989). Accounting in Developing Countries: A Case for Localised Uniformity. Brirish
Accounting Review at p: 141-158;Perera MHB and Mathews MR (1990). The Cultural Relativity of Accounting and
International Patterns of Social Accounting. Advances in lnrernarional Accounring. 3: 2 15-25l.
315 These values are stated and analysed, among others by Hofstcde CH (1980). Culrure's Consequences: lnrernarional
Differences in Work-Relared Values. Beverly Hills. CA Sage. See also: Hofstcde CH (1978). Culrural Dererminanrs of
Individualism and Masculinity in Organizations. European Institute for Advanced Studics in management: Brussels.
'l6 This is proposed by Gray SJ (1988). Towards a Theory of Cultural Influence on the Development of Accounting Systems
Internationally. Abacus No. 1.
317
Haniffa RM (1999). Culture, Corporate Governance and Disclosure in Malaysian Corporarions. PhD thesis in the
University of Exeter: UK. Adapted from Perera and Mathews (1990).
Perera MHB and Mathews MR (1990). The Cultural Relativity of Accounting and International Patterns of Social
Accounting. Advances in International Accounring. 3: 2 15-251 ; at p: 229.

An understanding of the corporate governance values, which may develop from
societal values, which in turn may be influenced by such as geographic, economic,
demographic, historical factors, etc. is required.319 Figure 4.4 shows the relationship between
culture and corporate governance in a wider perspective.
In discussing the association between the disclosure level and people involved in the process,
some research suggests, "disclosure position is influenced by several internal organizational factors,320
and including the personality and preferences of its CEO".~~'
Besides, the company's administrative
heritage or the attributes and ways of doing things, which is shaped by the company's founder or key
executives, the norms, values, and behaviors of managers and historical context, will also influence
the firm's strategic capabilities.322

4.8

PARADIGM PERSPECTIVES ON CORPORATE GOVERNANCE
A paradigm is like a printing matrix with pre-set patterns, where the law features prominently.

The law construes the nature of the corporation and the duties and responsibilities of its directors in
terms of interpretation of the full spectrum of law but with Corporate Law

Since the law is

derived from classical ideas of the corporation in society, it often fails to reflect the complexity of
modem business and ignores many of the issues that face directors in their task.324The organizational
view recognizes a group of people as exercising power around the apex of an organization, rather than
a single person at the top of a pyramid.32sIn the complex organization,326the interdependencies
between strategy formulation, organization structure and management styles are reinforced by the
corporate systems and procedures.

327

The rational and economic view recognizes the freedom and

ability of those directing the firm to exercise rational choices in the allocation of scarce resources.
Therefore, the objectives and driving force is not a single profit goal to be optimized in the long term
but a process of satisfying a range of potentially conflicting interests, including a comfortable life for
'l9 Hofstede GH (1980). Culture's Consequences: International Differences in Work-Related Values. Sage: Beverly Hills.
CA.
"O Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Corporate Law Studies 3(l): 3-39. See also: Hofstede GH (1991). Cultures and
Organizations: Sofiare of the Mind. McGraw-Hill: London New York.
Gibbins M, Richardson A and Waterhouse J (1990). The Management of Corporate Financial Disclosures: Opportunism,
Ritualism and Processes. Journal of Accounting Research 28: 12 1 - 143; at p: 131 .
Bartlett CA and Ghoshall S (1989). Managing Across Borders: The Translational Solution. Boston MA: Harvard Business
School Press.
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 110-142. See also: McConvill J (2005). Removal of Directors of
Public Companies Takes Centre Stage in Australia. An Exploration of the Corporate Law and Governance Issues. The
Corporate Governance Law Review (Deakin University) 1 (I): 19 1-244.
Pennings JM (1980). Interlocking Directorates. Jossey-Bass: San Francisco; Ornstein M (1984). lnterlocking directorates
in Canada: Intercorporate or class alliance? Administrative Science Quarterly 29: 2 10-23l ; Fukao M (1995). Financial
Integration, Corporate Governance, and the Performance of Multinational Companies. The Brookings Institution:
Washington.
Prechel H (2000). Big Business and the State: Historical Transitions and Corporate Transformation, 1880s-1990s. State
University of New York: Albany NY.
326 Hofstede GH (1991). Cultures and Organizations: Sofhvare of the Mind. McGraw-Hill: London New York.
'l7 Hofstede GH (1991). Cultures and Organizations: Sofiare of the Mind. McGraw-Hill: London New York.
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the decision-maker. In short, the different perspectives discussed above can be summarized as
consisting of three factors that constrained and balanced the power of the direct'ors and the
stakeho~ders.~~'
Figure 4.4 illustrates the relationships:

Figure 4.4

Inter-relationship between Law and Culture
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Figure 4.5 Constraints and Balances to Power in the Corporation
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Corporate governance is set within the cultural norms and expectations of the
behaviour of society within a given paradigm. Thus, governance may be affected by the
executive's "...education, religious and political orientations, business training and
experience, commercial and professional practices".333Both agency and stewardship theories
are based on the western paradigm, which assumes "rational, unemotional contractual
relationships based on the desirability of the order with appropriate procedures and rules, with
participative and open styles of relationship and ready access to information,,.334 For example,
corporate governance in the eastern context is practiced within different philosophical
traditions where responsibility to family, ready acceptance of hierarchical control, respect for
Haniffa RM (1999). Culture, Corporate Governance and Disclosure in Malaysian Corporations. PhD thesis in the
University of Exeter: UK
332
Tricker RI (1984). Corporare Governance - Pracrices, Procedures and Powers in Brirish Companies and Their Boards of
Direcrors. Gower Publishing Company Ltd: England; at p: 110
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Tricker RI
(1984). Corporate Governance - Pracrices, Procedures and Powers in Brirish Companies and Their Boards of Directors.
Gower Publishing Company Ltd: England; at p: 120
334 Dodwell P (2000). Brave New Mind. A fhoughrjiul inquiry into the nature and meaning of menral life. Oxford University
Press: New York Oxford; at: 25-25; Trickcr RI (1984). Corporate Governance - Pracrices. Procedures and Powers in
British Companies and Their Boards of Directors. Gowcr Publishing Company Ltd: England; at p: 103)
33'

authority, paternalism, collectivities rather than individualism and secrecy are the norms. In
other words, corporate governance is influenced by the personal beliefs, attitudes, values,
ethics, and morals of each board member.335

Recent developments in the field of business ethics concerns the increasing dialogue
between philosophers and lawyers336.There are, however, other contributors to the business
ethics field,)" which also offer promising input into the corporate governance debate.

So, we must first make a detour into philosophy and consider the type of relationship
we wish to set up between law and corporate governance, between society, the law and
corporate governance. The fact is that we cannot begin to overcome the present ambiguity of
corporate governance unless we succeed in thinking dialectically about relationship between
subject and object, and about the relationship between all other pairs of contradictory ideas
associated with corporate governance. The current intellectual discourse derives from blind
allies into which we may enter by way of dualist approach. It counter-poses subject and
object and their corollaries: fiction and fact, truth and falsity, proscriptive and descriptive,
subjective and objective, private and public, common law and equity, and so on. These pairs
of ideas are based on both culture and nature, which Karl

construed in terms of the

"third world .339 Each of these oppositions reflects a way of thinking. Within this paradigm
9,

corporate governance belongs to the "third world" terms; it has evolved from "corporation"
and "governance". The hybrid characteristic of corporate governance concept introduces
possibilities such as corporate governance risk.340Such possibilities require that one must
consider the consequences of corporate governance at the epistemological level, by asking
questions about corporate governance risk management,341communication of information to
investors.342
Hofstede CH (1978). Cultural Determinants of Individualism and Masculiniry in Organizations. European Institute for
Advanced Studies in management: Brussels.
New York: Free Press, at p.143.
"'Organizational theorists and theologians are two examples.
338 Popper K (193411959). The Logic of Scientfic Discovery. Hutchinson: London. See also: Dodwell P (2000). Brave New
Mind. A thoughtful inquiry into the nature and meaning of mental life. Oxford University Press: New York Oxford; at: p: 6370.
339 The central thesis of Popper is contained in the strong distinction he makes between three worlds, a threefold ontogeny.
The wl is the physical world of material objects, the w2 is the world of mental phenomena, of consciousness, and the w3 is
the world of cultural - that is to say social, intellectual, legal, moral and spiritual.
'
1
.
3 Law L (1996). Company Directors: A Duty to Take Risks? Current Commercial Law 4(3): 89-98.
Ibid.
34%an J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483. See also:
Hofstede CH (1984). Culture's Consequences: international d~fferencesin work-related values. Sage Publications: Beverly
Hills; Dodwell P (2000). Brave New Mind. A thoughtful inquiry into the nature and meaning of mental life. Oxford
University Press: New York Oxford; at:
335

Plato (c 428-348 BC) highlighted the question of the framework in one of his
dialogues.
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Those who believe this, and those who do not, have no common ground of

discussion, but in view of their opinions they must of necessity scom each other. The modem
philosopher, Karl R popper3", questions Plato's assumption and argues that the framework is
a false story that is widely accepted, especially in Germany. He puts forward that the myth of
the framework can be stated in one sentence, as follows:
"A rational and fruitful discussion is impossible unless the participants share a common
framework of basic assumptions or, at least, unless they have agreed on such a
framework for the purpose of the discussion". 34s

This seems to be a clear statement representing a logical principle of value during
discussion. Popper, however, condemns it by stating that it goes beyond a false statement by
becoming a vicious one because it undermines the unity of mankind.346Popper argues that
those involved in discussion and argue on all points, sharing a common framework of basic
assumptions, will experience an easy, smooth, pleasant and rational discussion

-

but one

which is boring and fruitless.347 But when people have vastly different frameworks, such
discussion can be extremely fruitful though; it may run out to be extremely difficult and
perhaps not quite so pleasant, though we may learn to enjoy it. The greater the gap, the more
fruitful such discussion can be. A "confrontation" indicates that even without a discussion
there is a possibility of a fruitful outcome among people deeply committed to different
frameworks. But we must not expect that a confrontation will conclude the participants
reaching agreement. But is agreement always desirable? The history of philosophy exploring
the pathways of different civilizations exposes the ongoing clash or confrontation of different

"3 Plato's CRITO, 49D. "Plato (427-347 BC): Socrates has been condcmncd to death. His friends, Crito among them.
concocts a plan for him to escape. But Socrates will only do so if he can be convinced through a discussion that his move
would be morally just. This discussion therefore required an appeal to objective reason, not to subjective feelings.
Furthermore, the outcome of the conversation should be such that it is applicable to other similar cases. If it is not right for
Socrates to escape, then it would be equally wrong for another person to do so given the same circumstances" at:
http://www.geocities.com/cooIits2cool/law/Natural_Law.html
Popper, Sir Karl Raimund is Austrian-born British philosopher of natural and social science who subscribed to antideterminist metaphysics, believing that knowledge develops gradually from experience of the mind. He rejected the inductive
method in the empirical sciences promoted by David Hume and introduced the "Jalsifiabilify criterion " to deductively
validate the hypotheses. See: Dodwell P (2000). Brave New Mind. A thoughtful inquiry into the nature and meaning of
mental life. Oxford University Press: New York Oxford; at: p: 19.
Karl R Popper 77ie Myth of Framework London & NY 1994, Chapter 2.
Ibid.
"'Dodwell P (2000). Brave New Mind. A thoughrjul inquiry into the nature and meaning of mental lve. Oxford University
Press: New York Oxford; at: p: 179-189.

"'

framework with creative and fruitful outcomes. Across different cultures and countries
worldwide, the corporate governance has developed a unique conceptual and practical
framework. Hence, the need for comparative approach to the corporate governance and the
comparative corporate governance debate. And the methodology of comparative research
provides a common ground or framework for meaningful discourse on corporate governance.
Hence, Popper's call for a "confrontation" may be of value, too, however, only in the initial
stages of testing ideas.348

Scholars have been making claims about what there is in the world (also called our
ontology or which relates to the nature of our world) as well as justifying and reviewing what

they claim to know about the world (called epistemology or what we can know about our
a world that also includes ourselves.350
"Epistemology is a philosophical inquiry into the nature, conditions, and extent of
human knowledge. It encompasses some of the most puzzling and persistent issues in
all of philosophy, ones that extensively define its history".35'
The ancient Greek philosophers reasoned within the context of a holistic
representation of the universe: there was a blurred distinction between what is and what ought
to be, and the laws of society, including existing business structures, were assumed to reflect
the laws of nature. This is the world that was "disillusioned" by mechanical view of nature
represented by Copernicus (1473- 1543),352 Galileo (1564- 1642). Bacon (156 1- l626),
DCscartes (1596- 1650) and many others.
Copernicus developed a new model of planetary system and the heliocentric theory of
planetary motion. He wrote: "Finally we shall place the Sun himself at the center of the
Universe. All this is suggested by the systematic procession of events and the harmony of the
whole Universe, if only we face the facts, as they say, 'with both eyes open'

Today, we

can laugh at the alternative but in 1600 Giordano Bruno was burned at the stake for
promulgating the Copernican heresy.354

"'Dodwell P (2000). Brave New Mind. A thoughtful inquiry into the narure and meaning of mental life. Oxford University
Press: New York Oxford; at: p: 208-212.
Ibid.
350 Here, we may also point to methodology or how wee might go about acquiring that knowledge.
35' Sosa E, Kim J, with the assistance of McGrath M (2000). Epistemology. An Anthology. Blackwell Publishers: USA UK; at
ix.
$I2 Nicolaus Copernicus is the Latin version of his original name: Mikolaj Kopernik.
353 Copernicus from D e Revolutionibus Coelestibus.
Today's heretics have their books burnt or are marginalized in life. their positions or jobs lost. See. for example:
Sheldrake R (1987). A New Science of Life. Collins (Paladin Books): London.
349

Galileo searched for freedom in the language of mathematics in search for freedom from the
world of senses. His quarrel with the Church focused on issue of authority in the domain of
natural science: whether such authority should be attributed to ecclesiastical establishment or
to a free intellect considering evidence of the senses. Galileo Galilei argued: "I do not feel
obliged that the same God who has endowed us with senses, reason and intellect has intended
us to forgo their use".

355

Bacon placed science at the service of humanity and nature at the

service of science. DCscartes challenged people to act "as if we were masters and possessors"
of nature.356
Today, we seem to question the value of the Cartesian model. It makes a radical
distinction between subject and object in order to sever possible links between humanity and
nature. In this context Bruno Latour argued that really "we have never been modern".357 To
consider this, we need to assess the development of Popper's "third

This "third

world" is a world of socialized and objectified human productions of legal, social, political,
It cannot be reduced to the physical world only or the world
as well as scientific endeavo~-s.359
of the mind and yet interacting with both of these, involving them in novel relations,
increasingly open and apparent, causality and even probabilities being no more than variants
among others of this emerging universe.360
This "world number three" is the domain of hybrid forms like corporate governance,
organizational governance, public governance, etc.361This is the domain of semi-objects and
semi-subjects, socio-legal networks, mixtures of business and law. This "world number three"
of hybrids combines and rearranges the opposing terms from world one and

It takes

the opposition of fiction and truth and replaces it with a scholarly practice that is increasingly
a simulation and yet workable, it takes the opposition of descriptive and proscriptive and
replaces it with an evaluation and performance.363

-

-

http:N~~~.I~~id~afe.com~library/96feb/galileo.html
Descartes R (1966). Discours de l a mkthode (The Discourse of Method) Paris; at 84.

"'Latour B (1991). Nous n'avons jamais 616 modernes. Paris.

Popper K (1984). The postscript to the logic of scientfic discovery. II The open universe, in French translation, L'univers
irrksolu. Plaidoyerpour l'indkteminisme Paris; at 94 (epilogue).
359 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.

'"Popper K, ibid at 107.
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University Press: New York Oxford; at: 63-78.
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The world of corporate governance is in fact built on a generalized criterion of
performance: it no longer claims to say what is real but is much more concerned to attach
appearance of being real to what is surreal. Fiction now no longer has to cede precedence to
the phenomenon, but quite the reverse.)@This "world number three" of performance and of
projects can be thought of and controlled, however, except by means of an epistemology.365
Rather than claiming to isolate corporation and governance, as Descartes would wish
to do, clear and distinct objects owing nothing to the observer who studies them. Rather than
thinking in terms of mechanical movements and linear causality, we should try to look for
networked movements and recursive causalities. Rather than trying to cut the Gordian knot of
science and law - which has become too tangled to be simply divided, if it ever could have
been

-

we should be learning to follow the path of each of its strands in order to untie it as

needed. This leads to an ethical consideration.
There is a lot to be learned from these examples and developments of ideas in human
history by reference to corporate governance. The dominant constellation of concepts, values,
practices shared by legal, business, economic and other communities, for a rigid vision of
reality, or a paradigm which is the core of a given culture. The author of this thesis has only
hope that his ideas will breaks a kind of circular logic characteristic of the current, dominant
paradigms of corporate governance within the Academic Tower of Babel.

4.8.1.3 ETHICS
Corporate governance ethics and accountability are interrelated concepts and issues.366
The inquiry into business ethics has existed in its current form for about thirty years.367 The
field of business ethics is now established in many business schools and is promoted by
several associations368or sections of associations.369 The most important questions in this

Dodwell P (2000). Brave New Mind. A though@/ inquiry inro rhe narure and meaning of mental life. Oxford University
Press: New York Oxford; at: p: 17 1- 172; Stengers I (1 883). L'invenrion des sciences modernes Paris; at 155.
365 Dodwell P (2000). Brave New Mind. A fhough@l inquiry inro the narure and meaning ofrnenral life. Oxford University
Press: New York Oxford; at: p: 17 1- 172; Ost F, Le jusre milieu. Pour utle approche dialecrique du rapport homme -nature.
in Images er usages de La nature en droir, edited by Ph Girard, F. Ost & M van de Kerchove. Brussels 1993 at 13ff.
See, for example: Entine J (2004). Corporate Ethics and Accountability; at
httn://www.cor~gov.net/forums/commen~aw/en~ine
.hrml See also: Seidenfeld M (2001). The Psychology of Accountability
and Political Review of Agency Rules. Duke Law Journal 51(3): 1059-1095.
George Enderle (1997) "Five Views on International Business Ethics: An Introduction, 7 Business Ethics Quarrerly I :
1.
m For example, The Society for Business Ethics (SBE) in the USA and the International Association of Business and Society
(IABS) are specifically directed toward business ethics.
M9 TWOmajor American examples are The Ethics Section of the Academy of Legal Studies in Business (ALSB) and the
Social Issues in Management Section (SIM) of the Academy of Management. See also: Carlopio J, Andrewartha G and
Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
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area deal with issues of responsibility,370which are linked to consequences of our own
decisions. We may adopt the assumption "we have as much responsibility as power"37' and
introduce the idea of responsibility372into the debate, as well. It is proposed that meaning of
responsibility is ldcely to change both within and between paradigms. When considering the
corporate governance responsibility, then the question of imputing blame to someone at fault
at some moment in the past is hard to compromise. However, it is hardly possible to attribute
blame to any one individual because of diffusion of such responsibility within the
organizational structures, such as a board of directors, network inter-relationships and the
like.373This repressive idea of responsibility loses real meaning and no longer corresponds to
the type of problem raised by corporate governance. This sort of ethics is no longer pertaining
to kith and kin, nor that involving a balance of activities between more or less equal partners
e ~art's^^^
~ ~ "context of justice".376 It involves changes carried out in
according to ~ u m and
favor of the weaker or even as yet nonexistent partners. The weight of responsibility and its
asymmetrical nature takes into account the duty of care to those who are affected by
corporate governance.377This leads to a consideration of the consequences of regarding the
corporate governance as a new hybrid form.378Breach of a duty of care may lead to loss,
injury or damage.
A concept of duty of care can also be represented in a model of business ethics, stated
. ~this
~ ~ "Philosophers'
in the formula: EBE = f (Rk+Jr+U) proposed by William ~ r e d e r i c kIn
Formula," EBB stands for Ethical Business Behaviour which is a function of Kantian rights (

Rk ), Rawlsonian justice (J, ), and utilitarianism ( U). Although this model of corporate
governance contexts has its limits,380it seems to offer an interesting characterization of the
field. It disregards, however, the application of virtue theory to business ethics. Most business
ethics theories do address all of the elements within this formula, though selectively
370 For example, at the heart of business ethics is a question: 'To whom do managers owe duties and what is the nature of
those duties.' This is also a question long debated in legal circles. See also: Prechel H (2000). Big Business and the State:
Historical Transitions and Corporate Transformation, 1880s-1990s.State University of New York: Albany NY.
37' Ricoeur P, Lectures I. Autour du politique. Paris 1991 ; at 28 1.
372 Jones H, Le principe responsibilit4. Une ethique pour la civilisation technologique. French translation by J Greisch. Paris
1990. (German edition dates from 1979).
373 McConvill J (2005). Removal of Directors of Public Companies Takes Centre Stage in Australia. An Exploration of the
Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin University) 1 (I): 19 1-244.
374 The Value Structure of Action. See: http://www.friesian.com/key.htm
375 Hart, Herbert Lionel Adolphus (1907- )
376
Bany B, Justice between generations, in Law, morality and society. Essays in honour of H. L.A. Hart. Oxford 1979 at
268ff.
377 Keay A (2004). A Theoretical Analysis of the Director's Duty to Consider Creditor Interests: The Progressive School's
A proach. Journal of Corporate Law Studies 4(2): 307-344.
"'Hofstede GH (1984). Culture's Consequences: international dflerences in work-related values. Sage Publications:
Beverly Hills.
379 William C Frederick (1995) Values, Nature & Culture in the American Corporation, at 25 1.
This important idea is not developed here any further because it is peripheral to thc author's thesis.

emphasizing certain elements in it. Two early and influential theories - stakeholder theory38'
and basic rights theory382are examples for this kind of corporate. ethical reasoning.

4.8.1.4 LAW

Company law and corporate governance must be taken into account.383The difficulty
is that the term of corporate governance has been unresolved and the law making authorities
operate in a lawmaking darkroom developing pictures of corporate governance that resemble
the board of directors or pertain to relationships between directors or board of directors or
shareholders and other parties.384The emergence of the corporate governance question as a
hybrid issue takes us beyond the classic dualities of epistemology and ethics and it has, of
course, important repercussions in the legal field.385This so called "hybrid issue" is a
glorified expression for recombining distinct elements from variety of presumed "corporate
governance models" with hope of finding something sensible about corporate governance.
This is nothing more than an exercise in futility. Here, so called law of responsibility has
apparently shifted from a subjective responsibility to an objective responsibility. In some
jurisdictions developments led to the need to compensate victims of technical hazards
independently of any fault that could be attributed to the corporation.386Responsibility has
become objective.387It is the risk created rather than the defendant's behaviour, which
justifies the need for compensation or damages. For example, the concept of vicarious
responsibility was introduced to law to regulate accidents at work. The producers of defective
goods were also brought to "the line".388 The emergence of "third world leads to the
381 The origin of the theory rests in a Kantian principle that all human beings should be treated as ends, not as means to ends.
See William M Evan & Edward Freeman (1988). Stakeholder Theory of the Modem Corporation: Kantian Capitalism. In:
Ethical Theory & Business, Tom Beauchamp & Norman Bowie eds. 3d ed. at 97, 101-105. This principle extended to create
the stakeholder theory, in which managers owe fiduciary duties to stakeholders as well as shareholders; Donaldson T and
Preston LE (1995). The stakeholder theory of the corporation: Concepts, evidence, and implications. Academy of
Management Review. 20(1): 65-91.
382
See generally Patricia Werhane (1985). Persons. Rights and Corporations, at 4-27. Patricia Werhane has made one of the
most explicit articulations of basic rights theory. She submits that, in making moral corporate decisions, one must distinguish
between basic rights and secondary rights. Life would be intolerable without basic rights such as basic food and shelter,
freedom from torture, the right to equal consideration, and life itself. She does not consider property rights as basic rights, but
as secondary ones. consequently, she prescribes a decision-making process fro determining proper corporate action, with
each step designed to protect against individual harm.
See: http://europa.eu.int/comm/internal~market/company/index~en.htm
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142.
Dodwell P (2000). Brave New Mind. A thoughtjiul inquir)~into the narure and meaning of mental life. Oxford University
Press: New York Oxford; at: p: 17 1- 172.
3Bb Jorgensen NHB (2004). Survey of the Nordic Literature on State Responsibility; at:

http://www.Iaw.cam.ac.uk/rciVlLCSR~Nordic.doc
387

Cornelius P and Kogut B (2003). Creating the Responsible Firm: In search for a new corporate governance paradigm.

German Law J o u m l . 4(1); at: http://www.germanlawjournal.com/article.php?id=224 The expression "A new corporate

governance paradigm" is promising, but otherwise very disappointing. Old concepts are regurgitated leaving the word
'$aradigmW in the title of the paper as a "bite".
Stevenson and Donohue

appearance of a depersonalized type of responsibility, based on the risk created by the activity
carried out or goods circulated rather than attributing blame to an individual. It has also been
recognized that a defendant or a plaintiff, to have the immediate victim or society as a whole
bears the brunt of the consequences. This tendency to depersonalize responsibility, either in
the form of insurance or joint warranty funds, has been developed to provide damages or
compensation to the plaintiff. In this way, whole societies have become "insurance-based".389
This important development has its implications for corporate governance, as such.

For the purpose of our discourse a "paradigm" is the total pattern of perceiving,
conceptualizing, acting, validating and valuing associated with a particular image of reality
that prevails in a given culture.390 It is from that paradigm that we get our "image of
reality .391
9,

"A. For the most part, once we become a member of a profession its paradigm
tends to dictate what we do and how we do it
1.
We get many of the dictates of the profession consciously and
intentionally.
a.
Through law schools where we learn to "think like lawyers",
analytically and without emotion, and to look to the past for
answers to our questions.
Through early apprenticeship in the practice where we learn
b.
that what matters is winning for our clients, and to never to
impose our own personal value judgements on the goals and
actions of our clients so long as they are within the law.
2.
We receive equally significant dictates unintentionally and even
subconsciously.
a.
We are conditioned by sights, sounds, and experiences that
profoundly influence our view of reality.
b.
Demonstration
The
result
is
that
we see the world as professionals not as it is, but as we are
B.
and since that is the work of the paradigm that shaped us, change of the
paradigm from within is a rare thing indeed".392
Unless corporate governance scholars and practitioners examine their own paradigm
and then that of the other ones, discussions of cross-cultural, comparative or transnational

F,L8t?ratprovidence. Paris 1986
Royall DR (2000). What in the world is a paradigm .... and why does mine feel like it's shifting?????? at:
http://www.adoptiontexas.com/colIaborate/paradigm.pdf
391Ibid.
392 Ibid.
389 Ewald

studies are hardly scholarly indeed. Often, off-cuff S remarks are made which are simple
generalities and of little use, for example:
"Indeed, comparative studies show that ownership and financial structures have a
fundamental effect on agency cost and corporate governance. For example, in systems
where the capital market is weak and share ownership concentrated, large shareholders
and a company's bank retain significant influence in management supervision. Thus, in
Germany, bank representatives generally sit on board of commissioners, and actively
supervise and advise the board of directors. Similarly, in Japan, the "main" bank is
usually a large shareholder in companies of its group, and supervises management
through an internal web of influence".393
Reading the above statement and many others it creates an aura of a Tarot cards type
pronouncements by "proclaimers" dressed in scholarly robes. The paradigm problem remains
unresolved and so:
"it is impossible to transcend the paradigm debate: each attempt to do so must
inevitably involve researchers in making new paradigmatic assumptions. ...
However, this does not mean communication is impossible - just that care is
needed not to be either dismissive or to think that full understanding has been
achieved. If care is taken to appreciate the other, in the knowledge that full
understanding in the other's own terms is impossible, then one's own learning
can be enhanced. This way of thinking moves the debate on because it allows to
see paradigms in relation to the perspectives of individuals. Learning through
appreciating the viewpoints of others can feed back (via communication with
one's peers) to transform one's own paradigm".394
Moreover, any harmonization of corporate governance across the border will not be
possible.395 This has been clearly identified by Douglas M. Branson who refers to
"globalization as a bulldozer .396 This has also been considered in the European context.
9,

"The harmonization of Company law in the European Community has, from its
beginning, focused on the prevention of the so-called Delaware-effect in the European
Community. [...l Instead of finally harmonizing the national corporate laws as a
response to the effect a legislative competition might have, the European legislator
should consider the benefits of it and the influence it could have on the further
development of the European corporate law".397
It must also be considered that:

Fitzpatrick D (1998). Corporate Governance, Economic Crisis and the Indonesian Banking Sector. Australian Journal of
Corporate Law 9(2): 178-193; at p: 179.

Midgley G (1997). Chapter 10 Mixing Methods: Developing Systemic Intervention. In: Mingers J and Gill A (cds) (1997).
Multimethodology. The Theory and Practice of Combining Management Science Methodologies. John Wiley & Sons: New

York USA; at p: 269.
Mock S (2002).Harmonization, Regulation and Legislative Competition in European Corporate Law. German
Law Journal 3(12)at: http://www.gerrnanlawjournal.corn/article.php?id=216
Branson DM (2004). The very uncertain prospect of 'global' convergence in corporate governance. From Cornell
International Law Journal (2001). In: Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor and Francis Group: London and New York; p: 259-286; at p: 261.
Mock S (2002).Harmonization, Regulation and Legislative Competition in European Corporate Law. German
Law Journal 3(12)at: http://www.aermanlawiournal.com/article.php?id=216
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"The convergence advocates ignore the nature of economies, legal systems and
corporate governance on the Pacific Rim or in South and Central America, even though
the Pacific Rim (population 3.8 billion) and South America (population 734 million)
are often thought to be the emerging economies of the 21st century. Convergence
advocates construct competing models based upon a limited sample of, on the one
hand, the United States (population 270 million), and, on the other hand, the UK
(population 59 million), Germany (82 million) and France (59 million). They then
declare the United States the winner of the competition.398Last of all, they project that
winning model over a world inhabited by 6 billion people, with an endless variety of
cultures, economic and legal systems, and goals and aspirations".399
AND

[...l
"The [convergence] advocate points to a number of Israeli high tech firms that have
listed shares on the NASDAQ. Yet the greatest numbers of "foreign" listings on
NASDAQ and the New York Stock Exchange remains listings by Canadian
corporations. Canadian firms' listings with one earlier group hardly constitute robust
evidence of "global" c o n ~ e r ~ e n c e " . ~
Summing up, any postulates about corporate governance convergence, and globalizations
seem naive.

4.9

CONCLUSION
This chapter has considered the intellectual shortcomings of a major discourse about

the corporate governance research, which has become "tradition bound". In this chapter the
author challenged the corporate governance scholarship largely unaware of the "paradigm
trap". Most academics and practitioners have clearly failed to develop functional concepts
that could define key paradigm exemplars and develop measurements and methods for
convincing valid and reliable empirical study of corporate governance postulates of paradigm
necessary for considered structures and processes toward "global convergence". There is a
clear lack of awareness of assumption that "regulate" corporate governance at a deeper or
subconscious level, set within a paradigm. By adopting the proposed exemplars entrenched in
patterns of culture as the foundation of its methodology, corporate governance research may
become rationalist. In this chapter, the author has also addressed connection between
corporate governance and concepts of culture in the dominant paradigm within which
corporate governance is or may be situated. A considered approach would promote freedom

398 See

also: Wymeersch E (2003). Company Law in Turmoil and the Way to "Global Company Practice". Journal of
Corporate Law Studies 3(2): 283-298; at p: 284-292.
399 Branson DM (2004). The very uncertain prospect of 'global' convergence in corporate governance. From Cornell
International Law Journal (2001). In: Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor and Francis Group: London and New York; p: 259-286; at p: 264.
Ibid.

of action without rejecting corporate governance developed within an alternative paradigm
but without undermining a states' privileged position in a global context.401
The problem is, however, that the core assumptions of a paradigm are hardly possible
to modify or change precisely because they are taken as cultural constants, which act as a
source of pressure to filter out and reject ideas from an alternative paradigm. At corporate and
corporate governance levels, the paradigm is integrated with dominant aspects of
organizational and national culture. This includes rituals, stories and established routines of
corporate and national life.
Generally the logic and depth of research within a paradigm is inductive, seeking to
extend the application of a defined theory. However, a research within a specific paradigm is
restricted in the questions than may be asked and types of explanations that can be validly
provided. Academic literature acknowledges the presence of culture in corporate world and
how the paradigm is likely to be linked to variety of aspects of organizational culture;
however, it uses the "culture" rather loosely.402 The presumption that culture is of
fundamental importance to corporate governance, while firmly grounded in popular
discourse, is as yet not academically established or tested.

"

'Presumption* is first of all a

jurisprudential notion. A courtroom proceeding is typically a debate between two opposing
sides before an adjudicative panel. Presumption and its cognate notion "burden of proof are
ways of determining which adversary must argue before this tribunal."403 By reference to
corporate governance, a Board of Directors could said to be "an adjudicative panel". It is a
decision making body. As Sir Courtnay Ilbert says:
"A presumption in the ordinary sense is an inference. .. . It may be described . .. as "a

rule of law that courts and judges shall draw a particular inference from a particular
fact, or from particular evidence, unless and until the truth" (perhaps it would be better
to say "soundness") "of the inference is disproved"."
The absence of much meaningful empirical examination of the directors and the
Board of Directors in context of paradigm linked corporate governance is noted. One might
propose that empirical study of this relationship is so difficult that it can only be approached
in sociaVlegal1politicaYrhetoricalrather than research terms.40s
Weber M (1956). Wirtschafrs und Gesellschafr. 4th edn Winkelmann Johannes: Stuttgart; at p: 1042.
"Culture" is often used as shorthand for national idiosyncrasies.
403 Freeman JB (2005). Acceprable Premises. An Episremic Approach to an Informal Logic Problem. Cambridge University
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It is indeed time for the significance of paradigm - corporate governance relationship
to receive attention. Since corporate governance is set within well-delineated paradigm with
the cultural norms and expectations of society, it is important to look at the effect of culture
on the relationship between corporate governance and corporation.406 Therefore, the
importance of the role of culture and its significance to corporate governance has to be taken
into account, both in practice and re~earch.~"
It is of importance to note that the paradigm is not the same as culture of the same as
the explicit values of a corporation, nor is it the same as the strategy of corporate governance,
though it is likely to influence them all. Paradigm is deeply set within an individual or
organizational psyche within which it has developed. Hence, it does not change in response to
even the most reasoned argument. The change of a paradigm could be linked to a religious
conversion. This poses a problem for paradigm shifts in global corporate governance

outlook^^^^ as noted by critics of globalization.409
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CHAPTER 5
MODELS OF CORPORATE GOVERNANCE
MOTIVATION
THENEEDFORMODELS
MODELSWITHIN THE COMMON
LAWPARADIGM
MODELSWITHIN THE C ~ V ILAW
L PARADIGM
MODELSWITHIN THE HYBRID
PARADIGM
EVALUATION OF CORPORATE
GOVERNANCE MODELS
FUTURE MODELDEVELOPMENTS

CONCLUDING
REMARKS
5.1

MOTIVATION
The introduction of models into corporate governance is a decided advance, but it has

also introduced complications of which many researchers are only dimly aware.' This chapter
summarizes the results of a literature review and a critical evaluation of models used in
corporate governance. The goal of this chapter is twofold: First, it confronts a methodological
confusion in the literature, which uses concepts such as models and theories synonymously.

"[...l, there is a fundamental difference between a model and a theory, something that
will bear further discussion. A model is an abstract representation of an event, object,
or a set of facts. It does no more that formalize the facts and their relations in
accordance with some (generally noncontroversial) schema, [...l. This can be achieved
at different levels of abstraction. [...l Whereas a model can appeal to a theoretical
perspective or position for justification, this is not possible for a theory".2
This chapter provides the conceptual distinction between these two cognitive
constructs, thereby contributing to the avoidance of misunderstandings in the corporate
debate, which is so characteristic in the literature on the ~ u b j e c t The
. ~ main purpose for this
distinction is to illustrate the nature of the "thing" called "model", so that the word carries
1 This refers to confusion of methodological concepts, a widespread phenomena, in the corporate governance research.
Please refer to Chapter 1 and following discourse in this thesis.
2 Dowel1 P (2000). Brave New Mind. A thoughtful inquiry into the nature and meaning of mental life. Oxford University
Press: New York Oxford; at p: 157.
3 Please refer to chapter one for examples of this confusion in the published literature on corporate governance. See also:
"Models of Corporate Governance", http://www.themanagementfactor.com/kuniversekmailers~universe/sm~kmailerdSFM
;
and also: ~ i k i ~ e d ithe
a , Free ~ n c ~ c l o & d i httn:/len.wiki~edia.ore/wikilcor~orate
a:
governance ; and also: "corporate
governance in the United States, h~t~://www.lens-lihrarv.conl/info/~a~ers96/firs~/fi1'~t~art2.htn~
; and also: Noriko Kagawa,
''The Modem Enterprise System and Corporate Governance in China's State-owned Enterprise Reform at:
htt~://www.ewu.cdu/llecons270/Noriko.htm

some meaning in the later discussion, and to suggest that the changes in various fields of
inquiry, including law, economics, corporate governance, and many others, have created a
conscious need for the type of work in which the use of models is appropriate.
There is much to gain from avoiding sterile discourse rooted in the confusion of
methodological concepts. Second, the chapter introduces a clear exposition and argument
about two distinct types of corporate governance models developed in the culturally different
legal paradigms. In most simple terms models are analogies representing important features
of a system.

5.2

THE NEED FOR MODELS

Construction and use of models is part of research process. As already indicated,
corporate governance is defined by the author as a wealth creation and distribution system of
power by which companies are controlled and directed. One can use this definition to derive
variables for empirical study. his definition is also helpful in developing a corporate
governance model.
Models are analogies representing important features of a system. By constructing and
the studying a corporate governance model, it is possible to explain how the system functions.
parsimony4 is an important principle involved during procedure in construction of a model;
hence using no more complicated a model than it is needed to represent corporate
governance, or to describe patterns in measured data.
It is important to recognise that a researcher cannot depend upon any model, of any
type, to be a complete representation, of a synthesis of phenomena under investigation.
synthesis5 is a wider process than model building. For each type of model the effectiveness of
the modeling exercise, not just the model itself, increases explanatory coherence of the theory
it generates.

5.2.1 THE USE OF MODELS IN CORPORATE GOVERNANCE
The use of models will depend, naturally, on what the lawyer, accountant, economist
or some other scholar is trying to do. The question of the use of models has indefinite limits
because they are of more use in some branches of corporate governance than others, and
4 Parsimony or Ockham's Razor principle states that no more causes should be proposed than are necessary to explain a

phenomenon or solve a problem. Occam's or Ockham's Razor asserts the principle of parsimony in making propositions:
frustra fit plura quod potest fieri per pauciora [it is vain to do through more what can be done with less].
5 Synthesis: Combining constituent elements into a single or unified entity. Research introduces new concepts, changes the
status of existing concepts, or defines new relationships between concepts.

because some scholars or practitioners now apply the term "model" to intellectual or tangible
devices which have been well known for a long time under other names. Throughout this
thesis it is assumed that models are aids to research.
Models usually originate essentially as a tool for research. A model is a simplified
hypothetical description or representation of phenomena. The same phenomenon may,
however, when observed by various people, be perceived differently and subsequently
represented in various, sometimes conflicting ways. Hence, a model is set up as one of the
many possible descriptions of part of reality, which requires explanation. Each of these rival
models may subsequently generate rival hypotheses, which can then be tested. Sometimes
there is only a fine distinction between models or their types. Only exhaustive testing may
help decide whether the representation of reality by the model is anywhere near the truth. The
author of this thesis rejects out of hand the suggestion that models have resulted from a need
to cope with the mass of quantitative data which some researchers believe is now available.
The author has yet to see such data piling around, particularly the kind of data needed to
investigate corporate governance.
This thesis may hopefully assist students, researchers, lecturers to adopt a modelbased approach, which can help to clarify the aims of their study or research, or case
preparation, which then can be argued in court. Models are not the sudden, final solution this
way, but their use can provide a formal, logical framework for more precise or adequate
representation of those things or issues which are considered to be important and which
require explanation. Models should not be considered in isolation from the paradigm from
within which they have emerged.
There is a cognitive confusion promoted by many writers, who engage in discourse
about corporate governance, when using "findings" or "insights" from a civil law paradigm to
support their views entrenched in the common law paradigm; and vice versa? Scholars are
referring to "the other side" and "as a matter of fact", without being aware of the difference.
At the same time they remain firmly entrenched in their parochial frame of reference. This
situation creates prolific sterile debates with arguments full of fallacies. Thus, for example,
some scholars inculcated within the Anglo-American paradigm, assume erroneously that
separation of ownership and governance6 in corporations also applies to corporations in the
continental Europe and Japan with their respective corporate governance m o d e k 7 The
Roe MJ (2005). The lncvitable lnstability of American Corporate Governance. The Corporate Governance Law Review
(Deakin University) l(1): 1- 19.
7 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : V i v a X (ed) (2000). Corporate
Govemance. Theoretical and Empirical Perspectives. Cambridge University Press: U K USA Spain; at p: 23-25.2-30

literature demonstrates impact of cultural and business environments on corporate governance
model in USA, Britain, Germany, Japan and other countries.* These models are illustrated in
Figures below.
According to ~ l l e itn is
~ a sensitive question which model of corporate governance is
right for the particular market. However, is it a sensitive question, at all? A model is just a
representation of corporate governance as it is which, when using a photographer's metaphor,
is no more than a snapshot of whatever has been focused through lenses of a photographer's
camera. Hence, for example, the OECD declares the obvious that "there is no single model of
good corporate governance" and that there is no "one size fits all" model.I0
Firms in different countries have developed in a historical context and as such are
operating in unique cultural, legal, social and economic environments. As a result, each
country has developed specific corporate governance model or models that is considered to
serve its business operations best."
"Every country approaches corporate governance from the background of its own
distinctive culture. New Zealand has tended in the past towards a pragmatic adaptation
of the UK model but has currently adopted a more North American approach. In the
case of Australia one sometimes has the impression that this is based on either Ned
Kelly or his jailer. We love a larrikin but we are inclined to come down heavily on 'tall
poppies' and be excessively penal in our approach".12
It can also be argued that a country's system of ownership and control is politically
and ideologically contingent instead of simply being the product of market forces.13 So, the
glorious "market hypothesis" is simply another myth of modern capitalism, but convincingly
absorbed and promoted by most of scholarship in economics, law, and other academic
disciplines involved in the discourse on corporate governance. l 4
"As a mid 1980s takeover defense, a dozen or more New York Stock Exchange listed
corporations issued to friendly sets of hands (controlling family members, record
owners for more than five years) shares with heavily disproportionate voting power ( 5
votes or 10 votes per share). The devise, known as "super voting stock", or more
euphemistically terms by the issuing corporations "dual class capitalization", violated a
core corporate governance precept supposedly held sacrosanct by the NYSE, the NYSE
8 Licht AN (2201). The mother of all path dependencies toward a cross-cultural theory of corporate governance systems.
Delaware Journal of Corporate Law 26: 147-205.
9 Allen J (January 2000). Corporate Governance in Asia: Smoke or Fire? Asian Corporate Governance Association.
'O Arden (The RT Hon Lady Justice Arden DBE) (2003). The UK Corporate Governance After Enron. Journal of Corporare
Law Studies 3(2): 269-282.
11 Roe MJ (2000). Political preconditions to separating ownership form corporate control. Stanford Law Review 53: 539;
Cheffins BR (2001). Comparative corporate governance and the Australian Experience: A research agenda. Faculty of Law
University of Cambridge at http://papers.ssrn.com/sol3/papers.cfm? abstract_id=268935
12 Farrar J (2001). Corporate Governance in Australia and New Zealand. Oxford University Press: Oxford New York at p: 6.
Roe MJ (2003). Political Dererminanrs of Corporare Governance. Oxford University Press: Oxford.
14 Raines JP and Leathers CG (2000). Economists and the Stock Market: Speculative Theories of Stock Market Fluctuations.
Edward Elgar: Cheltenham; Chapter 7: Recent developments in Speculative Markets Theory: Fads, Fashions and 'Rational'
Bubbles; See also: Folson R (2004). irrational Market Bubbles: Are they "post-modern"?
http:Nwww.bearmarketcentral.com/folsom-5.htm
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"One Share, One Vote" rule." Fearful of losing listings to rival exchanges, or
especially to the NASDAQ, the NYSE was prepared to abandon its listing ship without
even a fight".I6
As the globalization processes intensify cultural, legal, social and business pressure on
each country and business within it,17 the issue of whether corporate governance matters and
if so what is the best corporate governance for a country or for all countries is being
contemplated.'* This begs the question, "contemplated by whom?" One answer proposes a
"convergence by the backdoor," as follows:
"One thesis advanced is that multinationals and other corporations will come to the
United States and the UK seeking listing of their shares on major e ~ c h a n ~ e s " . ' ~
It is also argued "foreign issuers come to the U.S. for the same reason Willie Sutton
robbed banks".20 Moreover, "the evidence supporting the convergence by the backdoor thesis
also is less than c ~ n v i n c i n ~ " . ~ '
"One advocate cites the great number of foreign listings as evidence of convergence.22
Elsewhere the same advocate reveals that the largest number of foreign listings are
Canadian firms seconded by Israeli high tech firms.23Canadian listings with one
outrider group from Israel are hardly evidence of "global" convergence. What the
evidence may reveal is at most some partial trans-Atlantic convergence,
From both a theoretical and practical perspective it is important to have in mind a
clear distinction between historically developed one-tier and two-tier corporate governance
models. At its simplest, the one-tiered model primarily developed with a market orientation in
focus but the two-tiered one involved a control-oriented approach.25 Also, at its most basic,
corporate governance is concerned with management of a company and with supervision of
15 See generally George W Dent, Jr (1986). Dual class capitalization: A reply to professor Seligman. Geo. Wash L. Rev 54:
725. Footnote 92 in: Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and
international institutions. Georgia Law Review 34: 669
16 Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and international
institutions. Georgia Law Review 34: 669
" Leighton M and Castaneda E (2002). Civil Society Concerns in the Context of Economic Globalization. The Transnalional
Lawyer IS(]): 105-1 16.
18 Branson DM (2004). The Very Uncertain Prospects of 'Global' Convergence in Corporate Governance; from Cornell
International Law Journal (2001); p: 259-286. In: Clarke T (ed) (2004). Theories of Corporate Governance. The
philosophical foundations of corporate governance
19 Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and international
institutions. Georgia Law Review 34: 669
20 Ibid.
21 Ibid..
22 Coffee JC, Jr (1999). The future as history: The prospects for global convergence in corporate governance and its
implications. NW. U.L. Rev 93: 641; at 673, citing Arthur Licht (1998). "Regulatory Arbitrage for Real: International
Securities in a world interacting securities markets". Va. J. Int'l L 38: 563; at 566.
23 Coffee JC, Jr (1999). The future as history: The prospects for global convergence in corporate governance and its
implications. NW. U.L. Rev 93: 641; at 675.
24 Branson DM (2000). Teaching comparative corporate governance: The significance of 'soft law' and international
institutions. Georgia Law Review 34: 669
25 Herath SK and Williams R (2001). Control in a Family Managed Business in Sri Lanka: Case of Dilmah Tea; at
http://aux.zicklin.bmch.cuny.edu/critical/htmI2/7054herath.htm

this management. In a two-tier model two boards are established. A management or executive
one which is responsible for management of the company and the supervisory or nonexecutive board, which regulates the management board. In case of a one-tier board both
structures and functions are in one board'of directors with the CEO and Chairman who have
both executive (management) and supervisory roles.26 Institutional shareholders and
corporate governance are often discussed in the legal l i t e r a t ~ r e However,
.~~
there is still no
clear model representing the relationship of institutional shareholders and corporate
governance. Such model would allow for generating research hypotheses and development of
explanatory theories of this important relationship.
Before the recent major corporate collapses, a number of institutional shareholders
"were asked to explain what they perceived as the role of the chairperson of the board, and
whether they considered it important that the positions of chairperson and chief executive
officer (CEO) be occupied by different persons".28
"All 12 institutions said it was important that the chairperson and the CEO be different
persons. The prime concern here was that of conflict of interest between the two roles.
l...]
these views are interesting in the light of US empirical studies that have found
either that there is no statistically significant link between separation of the roles of
CEO and chairperson and corporate performance,29or that companies combining these
roles perform better than those that separate them." In their study covering Top 100
listed Australian companies, Lawrence and Stapledon found no statistically significant
evidence that combining the roles of CEO and chairperson leads to higher CEO pay, or
CEO pay that is unrelated to the company's perf~rmance".~'
These models, integrating management with board of directors and CEO with
chairman of the board, provide some distinctive features of governance confusion inherent in
them. In the case of the common law countries, and some civil law ones, the system of
governance is represented as a one-tier board and so conceived concepts of governance are
enshrined in company law, entrenching and perpetuating the confusion between management
and governance of corporations. This state of affairs is further aggravated by an established
principle that the company is conceived as a legal entity separate from its owners.
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian lnstitutional
Shareholders. Company and Securities Law Journal 18(2): 1 10- 142.
Wheeler S (1996). Book Review: lnstitutional Shareholders and Corporare Governance by GP Stapledon, Clarcndon
Press, OUP, 1996. Australian Journal of Corporare Law 7(1): 141-142.
28 Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian lnstitutional
Shareholders. Company and Securities Law Journal 18(2): 1 10- 142.= at p: 1 16.
See BR Baliga, RC Moyer and RS Rao, "CEO Duality and Firm Performance: What's the Fuss?, ((1996)17 Strategic Mgt
J 41; JA Brickley, JL Coles and G Jarrel, "Leadership Structure: Separating the CEO and Chairman of the Board" (1997) 3 J
Corp Fin 189.
L Donaldson and JH Davis. "Stewardship Theory or Agency Theory: CEO Governance and Shareholder Returns" (1991)
16 Aust J Mgt 49. For an Australian study, see Muth MM and Donaldson L, "Stewardship Theory and Board Structure: A
Contingency Approach" (1998) 6 Corporate Governance: An lnrernarional Review 5 .
Ramsay I, Stapledon GP and Fong K (2000). Corporate Governance: The Perspective of Australian Institutional
Shareholders. Company and Securities Law Journal 18(2): 1 10-142 at p: 1 16.
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Table 5.1
Dominant Basic Assumption Pairs about Corporate Governance in Common
Law and Civil Law Paradigms.

Civil Law Paradigm

Common Law Paradigm
Corporation is a legal entity with rights and

Corporation is a business organization.

Corporation

Corporation exists for the benefit of
stakeholders.

exists

for

the

benefit

of

management does not have the right to pursue
the interests of employees.33
Separation of ownership from control.34
Shareholders are the owners of the
I enter~rises.~~
Low commitment of outside investors to the
long-term financial strategies of the
cor~oration.'~
Diswrsed ownershio and control. 37
Little incentive for outside investors to
participate in corporate control
Hostile takeovers.38
Trend to create monopolies.

I

I

Concentrated ownership
Shareholders are investors and not owners
of the entemrises.

I Concentrated ownershio
Control by related parties such as banks,
partners and employees
Absence or aversion to hostile takeovers.
Trend to create collusion and cartels.

Source: Developed for this thesis.39

The power to govern the corporation is based on the legal fiction representing
shareholders as owners of the enterprise. The board of directors is construed as trusted
overseer of the owners' interests who look after the diffused shareholders' interests whilst

32 This anthropomorphic view resembles a cartoon character or a "horse speaking with a human voice" and thereby with a
capacity of acting as a living human being. See: Salmon v Hamborough CO (1671) 1 Ch Cas 204; 22 ER 763. For an
interesting exercise in developing models of a corporation as an artificial person, see: Soderquist LD (2000). Theory of the
Finn: What a Corporation Is. The Journal of Corporation Law (The University of Iowa College of Law) 25(2): 375-38 l.
33 A classic illustration is provided by the case involving Ford Motor Company early in its history: Dodge v Ford Motor
Company 170 N.W. 668 (Mich. 1919). Since then the managers in the common law paradigm (e.g., in the United States and
the United Kingdom have a fiduciary duty to the shareholders and investors. They have a strong legal requirement to act in
their interests only.
34 This is known as Berle-Means dogma promoted by their influential work: Berle A, Jr and Means G (1932). The Modem
Corporation and Private Property. Chicago: Commerce Clearing House
35 "Is that true? Are shareholders the real owners of the business? In the year 2003, US shareholders held their stock for just
about 6 months. 25 years ago shareholders kept their stock for an average of five years. Further, due to the most of the
investment going through mutual funds, half the investors do not even know the companies in which they hold stock. In such
a situation can they really be called owners? In any event. these shareholders certainly do not behave like owners. A true
entrepreneur will be deeply interested in the long term growth of the company". Mehra M (2004). "Editorial". Corporate
Governance. International Journal for enhancing board performance. 4(1): 2; at p: 2.
36 As a matter of fact, this is the fact and holds regardless of whatever the outside investors say or may say in public!
37 This is known as Berle-Means dogma promoted by their influential work: Berle A. Jr and Means G (1932). The Modem
Corporation and Private Property. Chicago: Commerce Clearing House
38 A business and market climate where hostile takeovers are not unusual; these are usually costly and antagonistic.
39 Similar differentiation has been proposed for bank-based and outsider market bascd financial systems by Sheridan and
Kendal. See: Sheridan T and Kendal N (1992). Corporate Governance. An Action Plan for Profitability and Business
Success. Financial TimesIPitman Publishing: London; at 53-55.

running the company. This model resembles the idea of representation of power by the clique
over majority of people. It was developed by Lenin and other communist thinkers.40 In their
views, the communist party, in both management and supervisory functions, claims to
represent the interests of the working class. In a two tiered (stakeholder) model the
Management Board is responsible for running business operations. The responsibility of the
Supervisory Board of directors in the stakeholder model, however, goes beyond the
responsibility to the dispersed shareholders a10ne.~'In the process of running the corporate
business are jointly and severally responsible not only to the shareholders but to various
public and government bodies.42
Primarily, however, they are required to report regularly to members on the
stewardship of their investment. Company directors must be honest and careful although the
do not have to be right. Although they are said to be "judged" by the shareholders (most of
whom have no knowledge of how to run a company), they are also "judged" by the media,
regulators, politicians and the courts.43
The limitation of this model is that it does not distinguish between the executive and
non-executive directors. The roles of chairman and chief executive officer are fused.44 The
employees are excluded from involvement in the running of the company and providing legal
guidance on audit function.45
On the other hand, two-tier board models, such as that found in Germany, provide a
clear distinction between governance and management. Thus, the supervisory board does not
take an active part in management of the corporation but oversees the CEO and the board of

40 Lenin and other communists thinkers developed and implemented the model of State control under aegis of a communist
party who proclaimed itself as the true and only trusted overseer of the workers' interests. The communist party was said to
look after the diffused working class interests.
41 Saenger 1 (2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the Demand for
their Independence. The Corporate Governance Law Review (Deakin University) l(1): 147-189. See aqlso: Reidenbach D
(2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment on In re Mobilcom
AG, BGH 11 Z R 316102 of 16 February 2004. German Law Journal 5(4): 347-354.
42 Edwards M (2002). Public Sector Governance - Future Issues for Australia. Australian Journal of Public Adminisrration
6 l(2): 5 1-61 ; Kondap NM (2004). Corporate Governance. Corporate Social Responsibility: Indian Case Study. Corporate
Governance. International Journal for enhancing board performance 4(1): 2025. Jensen MC and Meckling WH (1983). The
Market for Corporate Control: The Scientific Evidence. Journal of Financial Economics I 1 : 5-50; Hung H (1998). A
typology of the theories of the roles of governing boards. Corporate Governance 6(2). Sce also: Skeel DA. Jr (2002). Virtual
Privatization: Governance Reforms for Government-Wned Firms. Journal of Corporare Law Srudies 2( 1): 82- 108.
43 For example. in Australia the regulators are: the Australian Stock Exchange (ASX). the Australian Securities and
Investment Commission (ASIC) and the Australian Competition and Consumer Commission (ACCC). Also, the independent
auditors are said to report on true and fair view of financial statements.
44 Cadbury, Sir Adrian (chairperson) (1995). The Company Chairman. Director Books. London: 2nd edn.
4' Lynch-Fannon 1 (2004). Employees as Corporate Stakeholders: Theory and Reality in a Transatlanctic Context. Journal of
Corporare Law Studies 4(1): 155-186; at p: 182-185.

director^.^^ The Chairman and the supervisory board have a significant voice within the firm
through bank directors, employees and other stakeholders being on the supervisory boarcL4'
"Germany provides a fundamentally different corporate governance model that, in turn,
underpins its elaborate approach to the recognition and formulation of the rights and
entitlements of employees. The German model is one of "codetermination" where
employees have a formal and legally enforceable place in the corporate governance
framework. Germany's model is a reflection of its economic and social history; it has
developed a strong rights-based movement that has been enshrined in many aspects of
its law since World War Two Germany is the leading example of employee
involvement The role of the German corporation is that of a legal entity cast with social
responsibility. German governance is the national system most closely aligned to
Professor Dodd's complex, broad stakeholder model of the company in action. As
such, German governance illustrates the strong links between the conception of the
company and the resulting governance provision".48
However, the following considerations need also be brought into this debate:
"In a German contribution to the corporate governance debate on employee
participation, the possibility that worker p a r t i ~ i p a t i o ncould
~ ~ be Kalder-Hicks
effi~ient,~'optimal of overall welfare, but not Pareto efficient, was used as a
possible explanation for why legal regulation would be required to achieve
worker participation and consequently a Kalder-Hicks eff i~iency".~'

In the case of Japan, the governance model is similar to the UK in that it has also a
one-tier board of directors and is similar to Germany in that banks have significant influence
in corporate governance. "The traditional view in Japan is that the board of directors are
representatives of employees; they are not necessarily representatives of shareho~ders".~~
"Ceremonial board"53 is characteristic of the "Sokaia"
"The board meetings are usually mainly ceremonial; they do not have any material
content. Members of the board usually do not possess effective decision-making
powers. All the decisions are usually been made in the level of middle mangers; and,
the consensus is that they are not to be altered at the board level. The board is expected
to ratify the decisions properly in accordance with the rules and regulations, and to
disseminate the information throughout the company, The board meeting is a legal
Saenger 1 (2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the Demand for
their Independence. The Corporate Governance Law Review (Deakin University) l(1): 147-189. See also: Reidenbach D
(2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment on In re Mobilcom
A G , BGH I1 ZR 3 16/02 of 16 February 2004. German Law Journal 5(4): 347-354.
47 Harper J (2000). Chairing the Board: A Practical Guide to Activities and Responsibilities. Kagan Page: London.
'13 Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An International Comparison.
Australian Business Law Review 32(2): l l l - 131 ; at p: 124.
49 See, for example: Michie J and Oughton C (2002). Employee Participation and Ownership Rights. Journal of Corporate
Law Studies 2(1): 139154.
Sadowski D, Junkes S and Lindenthal S (2000). The German Model of Corporate and Labor Governance. Journal of
Comparative Labor Law and Policy 33: 45.
Lynch-Fannon 1 (2004). Employees as Corporate Stakeholders: Theory and Reality in a Transatlanctic Context. Journal of
Corporate Law Studies 4(1): 155-186; at p: 182-185; at p: 180.
52 Kawahar H (2004) Board of Directors; at: http:llwww.japanbiz.co.uWDircctors.asp
53 Ibid.
'Sokaiya' are corporate
54 'Sokaiya' scamps hit Japan (1997); at: http://money.cnn.com/1997/121191investing/q~sokside/
extortionists. They learn secrets about companies and threaten to expose them in order to disrupt annual shareholders
meetings, unless they are paid money in exchange for silence..
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formality; it simply means a ceremon . Despite the lack of their decision-making
powers, their legal liability is limitless". 2:
However, corporate governance is seen as lacking in Japan for two main reasons; shareholder
activism is seen as disturbing and detrimental to corporate welfare and the disconnection
between shareholders and board led to management and board becoming fused (i.e. board
members being insiders) and thus, less need to communicate information via corporate and
employee reports.s6 Reporting is opaque. A large part of corporate governance in Japan is
through control by insiders, which consists of bankss7 and "keiretsu" that have significant
voice within the firm through concentrated cross-holdings and interlocking directorship.
"As Jonathon Charkham notes, "the three main features that affect Japanese attitudes
towards corporate governance are their concepts of 'obligation', 'family', and
'consensus', and all are linked".'' A particular emanation of this skein of forces at play
in the Japanese corporate governance system is the "keiretsu" which is a network of
Japanese companies "connected through inter-trading, cross-directorships and crossholdings. Often the network includes a financial instituti~n."~~
It must also be pointed out that in general, various forms of corporate governance60
are said to create character of ownership and control over the firm in the wider context of
domestic and global capitalism.61 Some writers construe it in terms of mechanisms, which
are embodiment of economic and legal institutions that are subject to change by political
processes involved.62 Legal and related forms of regulation involved in stock exchange,
accounting standards, takeovers63 and other matters are of particular importance here because
they provide context for changes in ownership and control processes of the firm64.

55 Kawahar H (2004) Board of Directors; at: http:llwww.japanbiz.co.uWDirectors.asp
56 Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276. See also: Aoki M (2000). Information and Governance in the Silicon Valley Model. Chapter 5; p: 169-199. In:
Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA
Spain; Mochizuki K (1992). Corporate Governance in Japan. Investor Relations. Nov; Keasey K and Wright M (1993)
Issues in Corporate Accountability and Governance: An Editorial. Accounting and Business Research. Vol. 23 at p: 291-303.
57 Banks can be considered as financial cliques of the past known as "Zaibatsu".
Charkham J (1994). Keeping Good Governance: A Study of Corporate Governance in Five Countries. Oxford University
Press: Oxford; at p: 70.
" Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An International Comparison.
Australian Business Law Review 32(2): 11 1- 131 ; at p: 129.
60 "Corporate Governance Systems" denotes the legal and environmental determinants in which corporations operate.
Corporate Governance systems therefore constitute corporate governance rules (company law). Corporate Governance
structures (primarily patterns of shareholding)(, and securities regulation rules. The role of corporate law and securities
regulation in Corporate Governance is discussed in: Amir N. Licht (1998), International Diversity in Securities Regulation:
Roadblocks on the Way to Convergence, 20 Cardozo Law Review 227. at 245.
61 Literature Survey on Factual, Empirical, and Legal Issues, 2000, The ESRC Center for Business Studies, University of
Cambridge, p. 4
62 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Keasey K,
Wright M. 1993, Issues in Corporate Accountability and Governance. Accounting and Business Research. No. 91a
63 Takeovers could be construed in terms of a lack of meaningful communication and irreconcilable differences between
managers and shareholders. Takeovers are expensive methods employed to discipline managers. Hence, takeovers could be
said a response of the market to institutional weaknesses of a company. Dickerson AP, Gibson HD and Tsakalatos E (2004).
Takeover Risk and Market for Corporate Control: The Experience of British Firms in the 1970s and 1980s; at:

'To accept that the corporation is the legitimate subject of state regulation so
the external goals might be achieved, which in law and economics terms could
be described as Kalder-Hicks efficient, implies for me that in many respects the
corporation is a public actor rather than simply a private party to a ~ o n t r a c t " . ~ ~

Differentiation of ownership leads to creation of different forms of control and
therefore to a lack of uniformity in formulating and implementing of corporate strategy66.
Hence, corporate governance is the outcome of numerous determinants characteristic of a
particular country and expressed in historical, cultural, social, legal and political forces of a
given juri~diction~~.
In this context a number of questions are asked. Why do companies in some countries
have a concentrated ownership structure68in large

while in other countries have a

dispersed ownerships structure? Why in some countries are corporate officers prohibited from
extracting private benefits from the c o r p ~ r a t i o nyet
, ~ ~in other countries such conduct is either
leniently treated or allowed? In attempting to answer these questions, modem corporate
governance analyses considers economic, political and legal reasons developed within the
corporate governance paradigm of each national culture. Many comparative accounts search
for possible explanation using cultural differences rather than ignoring them.71

In this context, corporate governance models developed in each country have been
modified by the said determinants, adapting to influences taking place in their immediate and

htt~:llideas.reoec.0r~~luk~I~k~ed~/9803.ht
See also: Solaiman SM (2005). Adoption of the Disclosure-Based Regulation
for Investor Protection in the Primary Share Market in Bangladesh: Putting Cart Before the Horse? The Corporate
Governance Law Review (Deakin University): l(]): 1 15-146.
64 Ownership is established by the corporate law.
Lynch-Fannon 1 (2004). Employees as Corporate Stakeholders: Theory and Reality in a Transatlanctic Context. Journal of
Corporate Law Studies 4(1): 155-186; at p: 181.
66 Deakin S, Huges A, (1997). Enterprise and Community. New Directions in Corporate Governance Blackwell Publishers.
Oxford; Kaplan RS and Nonon DP (1996). The Balanced Scorecard: Translating Strategy into Action. Harvard Business
School Press: Boston; Kaplan RS and Nonon DP (1996). Using the balanced scorecard as a strategic management system.
Harvard Business Review. 74(1): 75-85; Kaplan RS and Norton DP (2001). The Strategic focused Organization: How
Balanced Scorecard Companies Thrive in the New Business Environment. Harvard Business School Press: Boston; National
Association of Corporate Directors (NACD) (2000). Report of the NACD Blue Ribbon Commission on the Role of the Board
in Corporate Strategy. NACD: Washington;
67 Singh A (2003). Corporate Governance, Corporate Finance and Stock Markets in Emerging Countries. Journal of
Corporate Law Studies 30): 41-72; Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University
Press: Oxford. See also: Prowse SD (1996) Corporate Finance in International Perspective. Legal and Regulatory Influences
on Financial System Development Federal Reserve Bank of Dallas Economic Review, 3rd Quarter.
68 Nicoll G (2002). Ownership Structures for the Governance of Companies in the Public and Private Sectors. In: Horrigan
B, Edwards M, Nicoll G and Baxter K (2002). Current Issues in Public Sector Governance. National Institute for
Governance. University of Canberra: Canberra; at p: 67-83.
69 These large blocks of ownership are quite often held by wealthy families.
70 For example. through self-dealing or insider mding. In many countries, such as Japan and Germany. insider trading is tolerated as "part
of the game" of securities trading and has not even carried a stigma of being immoral. In the United States, insider trading has often been
couched in cultural and ethical views. See, e.g., James A. Kehoe (l99S).Note: Exporting Insider Trading Laws: The Enforcement of U.S.
Insider Trading Laws Internationally. 9 Emory International Law Review 345 at 374

71 Amir N. Licht (2001) The Mother of All Path Dependcncics Toward a Cross-Cultural Theory of Corporate Governance
Systems. The Delaware Journal of Corporate Law Volume 26 Number I at.

wider environment. These models are therefore considered in terms of these conditions, and
especially in terms of dominant forces controlled by legal and financial market controls.
Analysis of corporate governance models is therefore taking into account the set of unique
relationships existing between systems of corporate governance and operational outcomes of
the firm in terms of efficiency, effectiveness and opportunity cost. Here, the corporate
governance models are rigid reflections of the paradigm within which they have emerged,
namely of common law, civil law, and hybrid law.72

The most critical representations are construed in terms one one-tier and two-tier
corporate governance models. The One tier corporate governance model is characteristic to
Anglo-American models (e.g., Great Britain, Ireland) and to Continental Europe models in
Italy, Spain, Portugal and Greece. The Two-tier corporate governance model is characteristic
to Japan, Germany, Switzerland, Austria, Holland, Poland and Scandinavian countries.
France and Belgium have both models73. Table 5.2 below lists the countries in each corporate
governance model:

Table 5.2.

Countries with One-Tier and Two-Tier Models
of Corporate Governance

ONE-TIER
MODEL
Australia
Great Britain
I Greece
Ireland
Italy
New Zealand
Portugal
Spain
USA

Source:

TWO-TIER
MODEL

Belgium and France have both models
Austria
Denmark.
I Finland
Germany
Greenland
Holland
Japan
Norway
Poland
Sweden
Switzerland

I

Developed for this thesis.

72 The term 'hybrid law' is introduced by me to reflect the law emerging from interaction of common and civil laws due to
globalization forces.
73 Hopt KJ,Kenda H. Roe MJ, Wymeersch E, Prigge S (eds.) (1998)Comparative Corporate Governance. The Study of the
Art and Emerging Research. Oxford University Press at 227.

5.3

MODELS WITHIN THE COMMON LAW PARADIGM
Models of corporate governance created within the common law paradigm are also

called "shareholder models", "Anglo-Saxon" or outsider ones74. These models are also
referred to as "external systems" and as such are based on a market as an active mechanism of
corporate control where shareholders exercise control over management discretion through
The threat of hostile takeover has led
exit, which establishes the threat of hostile take~ver.~'
to the increased importance of shareholder interests in the Anglo-American system over
1980s and 1 9 9 0 s . ~In~this approach also the board of directors seems to be controlled by the
capital market often identified with the dispersed shareholders construed as legal owners of
the e n t e r p r i ~ e . ~ ~
If shareholders for whatever reason are dissatisfied with the corporation they can
either express their view in the shareholders general meeting or through the "voting with their
feet" by selling the shares. In this model the board of directors is not subject to internal
corporate control but has clear awareness of its responsibilities towards the market.78 An
active market control is expressed by an "exit" function when dissatisfied shareholders sell
their shares79and create the possibility of a hostile take~ver.~'

The corporate governance models in the common law countries, established primarily
within the culture dominated by English language, have great similarities. The specific legal
details of a corporation and its governance differ somewhat across Anglo-Saxon sub-cultures
although company law of the United States is similar to company law of the United Kingdom.
74 Whittington G (1993) "Corporate Governance and the Relation of Financial Reporting." Accounting and Business
Research. Volume 23, No. 91a.
75 Shleifer A and Summer LH (1988). Breach of Trust in Hostile Takeovers. National Bureau of Economic Research.
University of Chicago Press: Chicago; Vives X (ed) (2000). Corporate Governance: Does It Matter? p: 1-21. In: Vives X
(ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at
p: 9; Dickerson AP, Gibson HD and Tsakalatos E (2004). Takeover Risk and Market for Corporate Control: The Experience
of British Firms in the 1970s and 1980s; at: http://ideas.repec.org/p/ukc/ukcedp/9803.htm1
76 Ibid.
77 The representation that shareholders are owners of the business is a legal fiction. See, for example: Roe MJ (2005). The
Inevitable Instability of American Corporate Governance. The Corporate Governance Law Review (Deakin University) l(1):
1- 19.
78 Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company and Securities Law Journal
18(6): 429-433. See also: McConvill J (2005). Removal of Directors of Public Companies Takes Centre Stage in Australia.
An Exploration of the Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin University)
l(1): 191-244.
79 Stapledon C and Webster J (2000). Directon' Duties and Corporate Governance. Company and Securities Law Journal 18(6): 429-433.
80 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000).
Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; Dickerson AP.
Gibson HD and Tsakalatos E (2004). Takeover Risk and Market for Corporate Control: The Experience of British Firms in
the 1970s and 1980s; at: http://ideas.repec.org/p/ukc/ukcedp/9803.html See also: Shleifer A and Summer LH (1988). Breach
of Trust in Hostile Takeovers. National Bureau of Economic Research. University of Chicago Press: Chicago;

The managers in both countries have a fiduciary duty to the shareholders and other legal
requirements whether statutory or promoted by the legal cases reinforce a strong legal
requirement to act in the interests of

shareholder^.^'

A classic illustration of this principle is provided by a case of Dodge v Ford Motor CO

involving the Ford Motor Company early in its history,82.which was discussed previously in
this thesis. However, due to its relevance and for the purpose of emphasis, this case is revisited here. Henry Ford announced a special dividend but said that it would be discontinued
in the future in order to allow funds to be diverted for the benefit of the employees. Mr.
Dodge, one of the major shareholders sued on the grounds that the corporation exists for the
benefit of shareholders and the management did not have the right to pursue the interests of
workers. Ford Motor Company lost the case. Chief Justice Ostrander held:
"There should be no confusion (of which there is evidence) of the duties which Mr.
Ford conceives that he and the stockholders owe to the general public and the duties
which in law he and his directors owe to protesting, minority stockholders. A business
corporation is organized and carried on primarily for the rofit of the stockholders. The
powers of the directors are to be employed for that end".8

P

In the US law the firm is construed as a bundle of contracts but in the UK law as a
"legal person." Both of these constructions of a company are, however, operate within the
context where there exists a static separation of ownership and control.84 This separation is
the major source of tension in the corporate governance under the common law jurisdictions.
To cope with these tension static models developed within the common-law paradigm85 relay
on the market forces to diffuse this tension, sometimes at a cost of corporate collapse. They
also, however, focus on search for institutional structure, which provides the most efficient
and effective measures to cope with the risk of hostile takeover.86 In a broad, paradigm sense,
the static character of these models is activated by active external controls of market-oriented
relations. This is particularly representative of the US and the UK models.87

For analysis of the nature of the duty in question see: Keay A (2004). A Theoretical Analysis of the Director's Duty to
Consider Creditor Interests: The Progressive School's Approach. Journal of Corporate Law Srudies 4(2): 307-344; at p: 3 12316.
82 Dodge v Ford Motor Co. 204 Mich. 459, 170 N.W. 668 (1919).
83 Dodge v Ford Motor Co. 204 Mich. 459, 170 N.W. 668 (1919) per Ostrander, CJ at p: 4; see:
http://www.lapress.net/dodge.html accessed on 9 October 2003.
Soderquist LD (2000). Theory of the Firm: What a Corporation Is. The Journal of Corporation Law (The University of
Iowa College of Law) 25(2): 375-381.
85 It is noted that a likely separation levels of ownership in the civil law paradigm is less severe than that experienced in the
common law paradigm, given that the firm is construed as a social organization and not as a bundle of contracts.
Law L (1996). Company Directors: A Duty to Take Risks? Currenr Commercial Law 4(3): 89-98
87 Shleifer A and Summer LH (1988). Breach of Trust in Hostile Takeovers. National Bureau of Economic Research.
University of Chicago Press: Chicago; Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p:
23-94. In : Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press:
UK USA Spain.

In the United Kingdom and the United States large companies are listed in stock
markets. Their ownership is dispersed among individual and institutional investors and in
most cases ownership concentration is modest. Under such circumstances banks play a
limited role and a market for corporate control is of great significance, where the threat of a
hostile takeover energizes survival strategies of the corporate governance.88Fusions also play
a big part here.

In the United States the Glass-Steagall Act, repealed in November 1999, kept banks
out of corporate governance - they could not own equity.89 In the United Kingdom, however,
banks could have been involved but they chose not to do so. Moreover, there are limitations
on cross holdings so that competition in the market is not re~tricted.~'
Conceptually, corporate
governance works balancing internal controls provided by the board of directors with external
controls due to threats of the hostile t a k e ~ v e r . ~ '
Thus, the external systems can be said to be based on a market as an active
mechanism of corporate control.92This means that the highest management of the firm is
controlled by capital markets and dispersed

shareholder^.^^ When shareholders do not accept

decisions made by directors or are not satisfied with outcome of their actions, they may
express their will by either voting in the general meeting or to undertake a more radical
measure by "voting with their legs" selling shares they own. Here, the management of the

firm is not subject to any stringent internal control, however, it is aware of its vulnerability to
forces represented by the market. Hence, an active control of the market may thus be express
through "exit" function of dissatisfied shareholder, by selling shares, thereby creating the
opportunity for a hostile takeover.94 In this frame of reference, uncertainty and liquidity is

88 Shleifer A and Summer LH (1988). Breach of Trust in Hostile Takeovers. National Bureau of Economic Research.
University of Chicago Press: Chicago;; Dickerson AP, Gibson HD and Tsakalatos E (2004). Takeover Risk and Market for
Corporate Control: The Experience of British Firms in the 1970s and 1980s; at:
http://ideas.repec.orglp/ukclukcedp/9803.html
89 Vives X (ed) (2000). Corporate Governance: Does It Matter? p: 1-21. In: Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p: 2.
90 Economic Planning Advisory Council Report (1999). Promoting Competition in Australia. AGPS: Canberra; Independent
Committee of Inquiry into Competition in Australia (1993) National Competition Policy. AGPS: Canberra. Allen F and Gale
D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: U K USA Spain; at p: 56-62. See also: Wymeersch E
(2003). Company Law in Turmoil and the Way to "Global Company Practice". Journal of Corporate Law Studies 3(2): 283298; at p: 284-292.
91 Dickerson AP, Gibson HD and Tsakalatos E (2004). Takeover Risk and Market for Corporate Control: The Experience of
British Firms in the 1970s and 1980s; at: http:Nideas.repec.org/p/ukc/ukcedp/9803.html
See also: Bosch H (1993). Corporate Practices and Conduct. 2* ed Business Council of Australia: Melbourne; Carson E
(2000). Rhe Development of Board Sub-Committees. Company and Securities Law Journal 18(6): 4 15-428.
93 Vives X (ed) (2000). Corporate Governance: Does It Matter? p: 1-21. In: Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p: 9.
W Stapledon G and Webster J (20M)). Directors' Duties and Corporate Governance. Company ond S~ccuritiesLaw Journal 18(6):429-433.

promoted at the cost of supervision.9s Liquidity of capital market" is in tandem with a low
level of direct control over the firm's management.97
Anglo-American models of corporate governance systems exist mainly in two countries Great Britain and the United States of America. However, corporate governance systems
developed in other English speaking cultures can be said to belong to this family of AngloAmerican Models; for example: Canada, Australia, New Zealand, Singapore, and other
former and present colonies of Great Britain. Knowledge of this model is of high importance
because of their value and contribution to the global economy.98 This model focuses on
effectiveness of firms in terms of both market competition and returns to

shareholder^.^^ To

assure their leading edge on global markets, these firms give also priority to such factors as
reputation, innovation, and intellectual property (e.g., trade marks, copyright, patent, and
design).'''

The most important global variables of this model are:I0'

Large, liquid capital marketslo2
Data provided by the European Policy ~ r u d i e s " ~indicate that over 2,000 companies
were listed on the Stock Exchange of Great Britain in 1997. Their joint equity had 130% of
the domestic market of Great Britain's GNP. By comparison, only 44% PKB of the European
Union and 85% of the United States of ~ m e r i c a . 'In~ Germany, the country with the
strongest economy in the Europe, there were 670 companies registered on the Stock
Exchange, which represented 25% GNP of Germany.

Increasing power of professional investors and institutional investors

95 Shleifer A and Summer LH (1988). Breach of Trust in Hostile Takeovers. National Bureau of Economic Research.
University of Chicago Press: Chicago; Bhide A (1994) "Reversing Corporate Diversification." Studies in international
Corporate Finance and Governance Systems; Charan R (1998). Boards at Work: How Corporate Boards Create Competitive
Advantage. Jossey-Bass: San Francisco.
96 Bhide A (1993) 'The Hidden Costs of Stock Market Liquidity." Journal of Financial Economics. No. 34
97 Samuels JM, Wilkes FM, and Brayshaw RE. (1995) Management of Company Finance. Chapman and Hall. London;
Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman: Melbourne.
98 Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276. See also: Baumol WJ (1959). Business Behaviour. Value and Growth. Prince~onUniversity: Princeton, New
Jersey; McMillan: New York.
99 Economic Planning Advisory Council Report (1999). Promoting Competition in Australia. AGPS: Canberra. Allcn F and
Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000). Corporate
Governance. Theoretical and Empirical Perspectives. Cambridge University Press: U K USA Spain.
100 Kay J (1994). The Foundations of National Competitive Advantage. Fifth FSRC Annual Lecture. London.
101 Brooks J (1997) Converging Cultures. Trends in European Corporate Governance. Price Waterhouse Coopers.
102 Davidson P (2002). Financial markets, money and the real world. Edward Elgar: UK USA
103 Policy Studies Journal; at:
http://static.highbeam.com/p/policystudiesjournal/september222000/scientificuncc~aintyandlemingineuropeanunionenv/
See also: http://www.thccpc.be/
lMTajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory
Economies? The Corporare Governance Law Review (Dcakin University) l(1): 21-91.

The majority of funds come from pensionlretirement benefits and other investment
funds, such as insurance and trust. For example, the participation of institutional investors in
Great Britain on the shares market increased from 19% in 1963 to 59% in 1996. 'OS

Active market in corporate controllo6
Shareholders can remove directors from their positions if their performance is poor
and a company they govern is taken over by another firm.Io7 In Europe, Great Britain
dominates the scene in this respect. In the first eight months of 1996 the value of such
transactions involved 40% of all European transactions of this kind. log

Given these three global variables of Anglo-American model, many discrete models
have been emerging within it.'@ In the United States of America and Great Britain, the
shareholders and the Government encourage institutional investors to invest in the firms.110
This encouragement induces an increased activity of shareholders without compromising the
principle of maximizing financial returns of their investments. Hence, the return of maximum
profits on investment remains the dominant motivating force for taking the investment risk
for capital providers.

''

It is an entrenched assertion that shareholders are the owners of the firm. However,
their rights and opportunities of controlling or influencing the firm are clearly castrated and
limited to selling their shares and voting during the general meeting, giving rise to the view
that the said 'ownership' is a fiction or sham ownership.112
"Corporate governance is often defined as a blend of laws, policy and practice aimed to
maximise shareholders returns. The question is why should it maximise shareholders
return. The implication is that shareholders are the owners of the enterprises. Is that
true? Are shareholders the real owners of the business? In the year 2003, US
shareholders held their stock for just about 6 months. 25 years ago shareholders kept
their stock for an average of five years. Further, die to the most of the investment going
through mutual funds, half the investors do not even know the companies in which they
l05 Davidson P (2002). Financial markets, money and the real world. Edward Elgar: UK USA
106 Vives X (ed) (2000). Corporate Governance: Does It Matter? p: 1-2 1. In: Vives X (ed) (2000). Corporate Governance.
Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p: 9.
Io7 Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
108 Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No lntcrest to or for the Central European Transitory
Economies? The Corporate Governance Law Review (Deakin University) l(1): 21-91. See also: Gocrgen M, McCahery and
Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399. Sec also: Baumol WJ (1959). Business Behaviour,
Value and Growth. Princeton University: Princeton. New Jcrsey; McMillan: New York; Davidson P (2002). Financial
markets, money and the real world. Edward Elgar: UK USA
Io9 Acquaah-Gaisic G (2005). Toward More Effective Corporate Governance Mechanisms. Australian Journal of Corporate
Law 18(1): 1-47; at p: 40-41.
l l0

111 Newton D (2003). Investment Risks and Returns; at: httn://www.entrc~reneur.com~article/0.462
1.306 183.00.html See
also: Law L (1996). Company Directors: A Duty to Take Risks? Current Commercial Law 4(3): 89-98
112 Mehra M (2004). Editorial: A New Year's Resolution. Corporate Governance. International Journal for Enhancing
Board Performance 4(1); at p: 2.

hold stock. In such a situation can they really be called owners. In any event, these
shareholders certainly do not behave really like owners. A true entrepreneur will be
deeply interested in the long term growth of the company. [...l. Clearly shareholders are
not interested in the long term growth of their corn anies. They have turned predators
and speculators. Personal greed is their only creed". E 3
Problems of ownership in this context are analyzed in the literature on the subject.'I4
Both de facto and de jure ownership of the firm are debatable. An assertion that shareholders
own the firm is questionable. In accordance with the law, which emerged in 1897, the firm
does not belong to shareholders; thereby their interests should not have priority over the
interests of other participants in the company's matters. An exclusive right of shareholders to
residual part of company's property in case of its liquidation was established in 1962. The
Companies Act of 1985 changed this law by imposing on managers the duty to take into
account the interests of employees. It may therefore be asserted that maximalising the wealth
of shareholders is rather a product of a certain economic theory of ~ o r ~ o r a t i o nrather
l ' ~ than a
structural outcome of the British law.Il6 However, over the last two decades of the twentieth
century the firms increased their focus on the interests of the shareholders over the interests of
other stakeholders. It is hypothesized that this has been a strategic concern to avoid hostile
takeovers.

"'

It must be stated clearly, that the Anglo-American model is based on the principle that
shareholders elect board of directors in order to manage the firm on their (i.e., shareholders')
behalf. It is therefore expected that the board will be an instrument with help of which the
owners will control activities of the firm. The board has duty to direct and oversee the firm's
activities. During the annual General Meeting the shareholders, using their voting rights, have
the opportunity to decide, on basis of the board's recommendations, about the most important
problems of the firm and to influence the development of the strategic direction of the
company and to establish the structure of the board."' The board of directors usually selects

113 Ibid.
114 Parkinson J, Gamble A and Kelly G (2000). The Political Economy of the Company. Hart Publishing: Oxford. See also:
Grossman S and Hart 0 (1986) '"The Costs and Benefits of Ownership. A Theory of Vertical and Lateral Integration."
Journal of Political Economy No. 94; Mehra M (2004). Editorial: A New Year's Resolution. Corporate Governance.
International Journal for Enhancing Board Performance 4(1); at p: 2.
'l5 : Glasbeek H (2002). Wealth by Stealth: Corporate Crime, Corporate Law3 and the Perversion of Democracy. Between
the Lines: Toronto Canada.
116 Rosenstein S and Wyatt JG (1990). "Outside directors, board independence, and shareholder wealth". Journal of
Financial Economics. 26: 175-191
1 17 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000).
Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p: 62-76.
118 Trudeau B (1996). "Strategic direction", Company Directors Course: The Practice of Directorship. AICD: Sydney.

managing directors, defines conditions of their employment and remuneration. The directors,
however, have a duty to the firm and not to the shareholders. 119
The corporate law treats shareholders favorably in comparison to other stakeholders,
by giving them legal rights to financial gains from the firm whereas providing relatively little
rights to non-shareho~ders.'~~
The shareholders have the right to monitor the effectiveness of
the board of directors and to define the limits managerial powers. The law acknowledges the
interests of other stakeholders, as well, but only in a limited sense. In this context, the
interests of employees are taken into account only marginally, however, the interests of
investors are protected to a larger extent. 12'
Disparity of interests between the principals (i.e., the shareholders) and their agents
(i.e., managers) and the existence of incomplete contracts122in place requires mechanisms to
monitor managers and accounts for their strategic initiatives. These matters are taken into
account in the agency approach to corporate governance.123 This approach fits in the
principal-agent conceptualization of corporate governance concerned with ensuring that
managers follow the interests of shareholders. According to this view, the principals
(shareholders) have to solve two problems: (i) an adverse selection problem by selecting good
managers and (ii) a moral hazard problem by checking that the managers put forth
appropriate effort and make decisions in the interests of shareholders in their decision making
and not pursuing their own private benefits.'24
The principal-agent approach is sometimes referred to as an agency model, reflecting
the dominant view in the literature on the corporate governance'25. This view asserts that
markets, especially capital markets, managerial markets and corporate control, assure the
most effective means to control managerial b e h a ~ i 0 u r . lShareholders
~~
through their voting
rights further exercise this control. Hence, existence of corporation is therefore an outcome of
119 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000).
Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p: 26; See
also: Dodge v Ford Motor Company 170 N.W. 668 (Mich. 1919).
120 Deakin S and Slinger G (1997) "Hostile Takeovers. Corporate Law. and the Theory of the Firm." Journal of Law and
Society. Vol 24 No. l .
121 L a Porta R Lopez-de-Silanes F, Shleifer A, and Vishny R (1997) "Legal Determinants of External Finance." NBER
Working Paper No 5879.
l22 The literature of CORPORATE GOVERNANCE theory considen both complete-contracts approach and incomplete-contracts
approach, which is considered in some detail in the chapter dealing with the CORPORATE GOVERNANCE heones.

123 The agency approach to corporate governance is considered the chapter dealing with the theories of corporate
governance.
124 Hopt KJ,Kenda H, Roe MJ, Wymeersch E, Prigge S (eds). (1998) Comparative Corporate Governance. The Study of the
Art and Emerging Research. Oxford University Press.
125 Hart 0 (1 995) "Corporate Governance. Some Theory and Implications." The Economic Journal No. 105
126 Dickerson AP, Gibson HD and Tsakalatos E (2004). Takeover Risk and Market for Corporate Control: The Experience
of British Firms in the 1970s and 1980s; at: http://ideas.repec.org/p/ukc/ukcedp19803.html See also: Vives X (ed) (2000).
Corporate Governance: Does It Matter? p: 1-21. In: Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical
Perspectives. Cambridge University Press: UK USA Spain; at p: 9.

compromise between internal and external interests of stakeholders.12'

Monitoring and

limiting the costs involved in binding the interests of managers and shareholders is a cost of
economic system. This cost, however, has positive and creative aspects initiating and
promoting innovation in the areas of corporate governance. These aspects have been
expressed through the option contracts for managers and corporate market control in terms of
(i) Leveraged Buy Out (LBO) and (ii) Management Buy Out (MBO). It could be said that
these innovative aspects of corporate governance are the answer to the institutional
weaknesses of current corporations. l28
In the considered model the existence of basic institutions of corporate governance,
such as board of directors answerable to shareholders, external director, independent auditors
- may be treated as a consequence of management buyouts. Implementation of certain

monitoring procedures and accounting processes in place contributes to increase of sale of
interests in the firm and thereby increasing the future gains and price of shares. Liquid
markets assure "exit" to the shareholders from the firm without added costs. Moreover, these
markets equip some shareholders with very important tool in the form of voting right'29 and
thereby power to take the firm over.
~ a u m o l 'point
~ ~ to the difference between the wealth of shareholders and
maximization of market value of shares due to the fact that the market systematically
undervalues certain long-term investments,I3' for example capital investments research and
development costs.'32 Managers are therefore in a position to make decisions, which
maximize the current market prices; otherwise they risk a hostile take-over.'33 Thus, the
proponents of myopic market view'34 consider the value of environment in which managers
and shareholders could be encourage to take a long term, strategic horizon when evaluating
their effectiveness. 13'
127 Keasey K, Thompson S, and Wright M (eds.) (1997) Corporate Govcmance. Economic. Management and Financial
Issues Oxford University Press, at 3; see also: Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management
Skills. Longman: Melbourne.
128 Baumol WJ (1959). Business Behaviour. Value and Growth. Princeton University: Rinceton. New Jersey; McMillan: New York.
129 There are different classes of shares and not all of them have voting rights. A recent development has been the issuing of
ordinary shares with limited voting rights so as to maintain existing control.
130 Baumol WJ (1959). Business Behaviour, Value and Growth. Princeton University: Princeton, New Jersey; McMillan: New York.
: Glasbeek H (2002). Wealth by Stealth: Corporate Crime, Corporate Law3 and the Perversion of Democracy. Between
the Lines: Toronto Canada.
132 Rosenstein S and Wyatt JG (1990). "Outside directors, board independence, and shareholder wealth". Journal of
Financial Economics. 26: 175-191; See also: Baumol WJ (1959). Business Behaviour, Value and Growth. Princeton
University: Princeton, New Jersey; McMillan: New York.
13' Singh A (2003). Corporate Governance, Corporate Finance and Stock Markets in Emerging Countries. Journal of
Corporate Law Studies 3(1): 41-72; at p: 65-67.
134 This could be expanded by stating "myopic and selfish view".
135 See also: Vives X (ed) (2000). Corporate Governance: Does It Matter? p: 1-21. In: Vives X (ed) (2000). Corporate
Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; Sec also: Budget: Bold
and Balanced at: http:Nwww.indiainfoline.com~nevi/opli/bi.html

"'

In the Anglo-American model, of great value in corporate governance are those
aspects, which are significant in selection of structures involved in financial matters. Active
financial market of firms contributes to problems inherent in the separation of ownership and
control of the firm under the dispersed shareholding arrangement.'36 This financial aspect of
corporate governance is based on assumption that the finance providers own the firm. The
problem of optimal capital structure expressed in terms of relationship between equity capital
and loan capital.'37 Jensen and ~ e c k l i n ~ argue
' ~ * that optimal structure of capital exists
when the effects of bifurcation of incentive^,')^ expressed in terms of decreasing of projected
(or expected) gains due to emission of shares and increase of risk due to increase in loan
finance causing high gearing is balance at marginal valuations. Therefore, the mechanisms of
corporate control are expressed by the relationship between loan capital and equity capital,
where the ratio of funds borrowed by the company compared to the issued (equity) capital is
known as gearing.
Some firms, which take into account transaction costs, treat financial structure of the
firm as a determinant of structural supervision of the firm. Mobile financing by loan capital
(i.e., debt) leads to structural form of corporate governance, which focuses on risk
management, whereas less mobile, financing involving the firm's own equity capital leads to
more conservative structural form of corporate governance. The debt, as a market form of
investment is a natural financial instrument and the firm's own capital as an administrative
form of investment is used as an instrument of the financial investment of the last resort.
Keasey et a1

I4O

describe certain weaknesses or shortages of the Anglo-American model,

as follows:
In the 1980s of the twentieth century of the USA it was believed that capital cost is too
high in comparison to costs involved in the system based on banks, such as those in
Germany and Japan. A higher capital cost means that rational investors in London or
136 See also: Vives X (ed) (2000). Corporate Governance: Does It Matter? p: 1-21. In: Vives X (ed) (2000). Corporate
Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain.
137 Finance obtained from creditors (e.g., a bank overdraft ort a loan) is known as debt finance or 'loan capital.' If loan
capital is large compared to equity capital, the gearing is said to be high. If borrowing is low. the gearing is said to be low. As
a general rule, the higher the gearing, the greater the risk for investors. Bosch H (1995). Thc Director at Risk: Accountability
in the Boardroom. Pitman Publishing. Melbourne.
138 Jensen MC, Meckling MC (1976) "theory of the Firm. Managerial Behaviour, Agency Costs and Ownership Structure."
Journal of Financial Economics No. 3; Baysinger BD, Kosnik RD and Turk TA (1991). "Effects of board and ownership
structure on corporate R&D strategy". Academy of Management Journal 34:205-2 14. See also: Vives X (cd) (2000).
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Perspectives. Cambridge University Press: UK USA Spain; at p: 9.
139 A "bifurcation" is the appearance of an additional pattern of behaviour or sequence of states for a system. Generally, we
have successive bifurcation where we increase the value of some characteristic parameter. One can think of a per-son
travelling down the road. The further the traveller goes, the more side streets or alternative routes appear. In a sense the
bifurcation introduces history. To know the state of a system at anytime implies a knowledge of [he paths taken or not taken.
140 Keasey K, Thompson S, Wright M (eds.) (1997) Corporate Governance. Economic, Management and Financial Issues.
Oxford University Press.

New York reject investment projects, which would have been accepted by markets of
Germany of Japan. Globalisation of capital markets, however, causes that these
differences will disappear. It can also be added that this argument of capital cost did
become less important in the 1990s of the last century due to convergence of interest
rates. 141
Accounting practice may cause unnecessary, additional costs. This is attributed to
methods of payment to managers for their short-term effects, a role of academics in
English and American firms and the increasing power of accountants.
The former argument is usually supported by the view that capital market is oriented
towards short-term results. Fund managers who are assessed on basis of the current
results dominate shares market.
Capital market not always provides a correct appreciation or value of shares and other
forms of investment. It is suggested that the more important changes on the market,
such as those in October 1987 do not seem to be the outcome of fundamental changes
in the function of capital market.
As was noted earlier, hostile takeovers play an important role only in the AngloAmerican model. If price share is not perceived as a correct and a useful index then
market of corporate governance ceases to be a natural, effective mechanism to be
relied on by the investors.
Many critics of the current corporate governance would like to adjust reality to a
model. According to them, the principal-agent model has no relevance to the operation of
large firms. Therefore, it is possible to 'reform' it and adjust to reality. It is argued by them
that in fact, shareholders are not owners of large firms in the general understanding of the
term "ownership." Large firms are social institutions, which do not have owners. Managers of
corporations are not agents of shareholders but only administrators of investments in the firm,
which include the firm's reputation, qualities, distinguishing abilities, qualifications of
employees and suppliers. The goal of the firm should not focus on profit maximization for
shareholders but increasing the wealth of the firm.142Therefore, managers should have
freedom in running the firm together with accountability for their activities.
The Principal-agent model can become more effective if there is an increase in the
engagement of shareholders enhanced by their role in corporate governance. According to
some writers,'43 an interest in corporate governance is primarily of high concern in the AngloAmerican countries and is related to the outcome of tensions caused by dissonance between
reality and Anglo-American model. From this point of view, shareholders are only one of the
stakeholders who have specific interests in the firms. Therefore, their interests should not

141 Hoffmann J (2004). Co-ordinated Continental European Market Economies Under Pressure From Globalisation:
German's "Rhineland capitalism. German Low J o u m l 5(8): 985-1002. See also: Blair M (1995) Ownership and Control:
Rethinking Corporate Governance for the Twenty-First Century. Washington Brookings Institution. Washington.
14* : Glasbeek H (2002). Wealrh by Sfealrh: Corporate Crime, Corporate Law3 and rhe Perversion of Democracy. Between
the Lines: Toronto Canada.
143 Kay J, Silberstone A (1995) Corporate Governance. National Institute Economic Review

have priority over interests of other

stake holder^.'^^

Consequently, in terms of the firm's

effectiveness there should be consideration to increase the wealth of all groups, which have
stakes in the firm.145Hence, it should be considered whether participation of these groups in
the decision making process is justified on economic grounds.'46 In such case it would be
necessary to develop rules and procedures, which would promote co-operation of all
stakeholders in the corporate governance framework. 14'
The defendants of the Anglo-American model affirm that all its changes in the
economic and social directions may diminish disciplining of managers at the highest
hierarchical level by market. Consequently, this may lead to dispersion of wealth between
projects failing to produce wealth and creating results opposite to these expected by
reformers. 14*
On grounds of marked differences between corporate governance models in Great
Britain and the United States of America, it is necessary to consider each model types
separately.

It must be noted that the first classical model of British corporate governance was
formulated in the document of Joint-Stock Companies Act 1884. In this document it is
stated149that
A company is a legal person, separate from her owners;
The law of control of the firm comes from her ownership;
The time of company's existence unlimited because of the possibility to transfer
shares.
Board of directors supervises activity of the firm and prepares reports for the owners
regarding management of their investments.
Independent auditor, selected by the owners, check whether financial reports state true
and reliable representation of the firm.150

144 Turnbull S (1994). "Stakeholder democracy: Redesigning the governance of firms and bureaucracies". Journal of SocioEconomics. 23(3): 32 1-360
145 Glasbeek H (2002). Wealth by Stealth: Corporate Crime, Corporate Law3 and the Perversion ofDemocracy. Between the
Lines: Toronto Canada.
See, for example: Kershaw D (2002). No end in sight for the History of Corporate Law: The Case of Employee
Participation in Corporate Governance. Journal of Corporare Law Studies 2(1): 34-81. See also: Michie J and Oughton C
(2002). Employee Participation and Ownership Rights. Journal of Corporate Law Studies 2(l): 139154.
147 Slinger G, Deakin S (1999) "Regulating Shareholders Relations." ESRC Center for Business Research. Working Paper.
Cambridge.
148 Keasey K, Thompson S, Wright M (eds.) (1997) Corporate Governance. Economic, Management and Financial Issues.
Oxford University Press, at p: 46.
149 Macdonald N. Beattie A (1993) The Corporate Governance Jigsaw. Accounting and Business Research 123(91)
150 Fukao M (1995). Financial Integration, Corporate Governance, and the Performance of Multinational Companies. The
Brookings Institution: Washington.

The model so represented imposed on managers further duties; for example, the duty
to keep evidence of certain data and to archive those data. Beyond these duties, the managers
did have freedom as to the manner of running the firm. The law did not differentiate between
executive directors and non-executive directors. Regulations regarding auditing existed at the
minimal level as to the norms, which should be in place to carry out the firm's auditing.15'
There was also no requirement to engage employees in the management of the firm.

IS2

"It is essential for focus on the methods by which effective implementation of legal and
statutory norms can be ensured; because only then will it strengthen the compliance

with norms of good governance. Statutory and legal norms are merely spokes of a
wheel which requires to be peddled to ensure movement in the right direction. The
machinery has to be kept road-worthy for effective implementation of norms for good
governance".'s3
The classical model of corporate governance has been changing not only through the
formal, administrative or legislative corrections but also under the influence of informal
factors in response to practical demands and evolution of corporation's own regulatory
measures to adapt to daily operational and legal

demand^."^ These changes primarily related

to:
Accounting
During the last few years the function of financial statements or reports was perceived
and interpreted beyond the surface representation as a source of data or information
provided on the face of it.Is5 An interpretation at the level of as deep structure of data
and information was considered as the source of data and information necessary for
the corporate governance.'56 This approach was prompted by the increased number of
the report users who applied their specific or specialized focus to think through the
financial statement or report. These users are: shareholders, investors, bankers,
suppliers, government, employees, variety of experts engaged by the said users, and

Is' Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): I (I ): 1 15- 146.
152 Ahmadi AM (2004). Effective Implementation of Legal and Statutory Norms - Essential for Good Governance Corporate
Governance. International Journal for Enhancing Board Performance 4(3): 8- 10
153 Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and Corporations.
7%e Corporate Governance Law Review (Deakin University): l(1): 93-1 13. See also: Ahmadi AM (2004). Effective
Implementation of Legal and Statutory Norms - Essential for Good Governance Corporate Governance. lntcmational Journal
for Enhancing Board Performance 4(3): 8- 10; at p: 10.
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Is6 Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
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others. All of these users hold stakes in the accounting structures and processes of a
company. 157
Audit
Only in 1961 were auditors provided directives regarding auditing practice. Until that
year the auditing was carried out in accordance with professional assessment of an
individual auditor within the framework of generally established and practised
standards of accountants. Simultaneously, the courts have also developed the range of
laws, which provided the web of duties and responsibilities of

auditor^."^

In 1985 The Companies Act introduced the formal distinction between Limited

Company (LTD) and Public Limited Company (PLC). This distinction has only a small
practical value. The Public Limited Company must have shares capital of fifty thousand
pounds and may, but does not have to offer shares to the public. This distinction between
LTD and PLC forms of firms should not be treated as distinction between companies
registered on the stock exchange. The cause for the said distinction introduced by the British
law was the fact that such distinction has already been in operation on the Continental
Europe. The duties and responsibilities of the firm must remain within the formal legislative
demands such as registration, audit and avoiding the possible breach defined in terms of Ltd
and Plc requirements. The corporate governance remains the matter for the company and it is
stated in documents of the firm.
Over the years, the classical model of corporate governance has been subjected to
numerous formal and informal modifications to respond to market and legal demands.
Consequently, this corporate governance model, which has been in evolution over the years,
~ ~ modem model of corporate governance, which is
is not internally c ~ n s i s t e n t . ' The
functional in the Great Britain, is represented schematically in Figure 5.1

157 Lee TA (1986) Company Auditing. Institute of Chartered Accountants of Scotland. Edinburgh.
158 Levitt A (2004). Accountants must put investors first. Corporate Governance. International Journal for enhancing board
erformance 4( 1 ): 7
Cook I, Deakin S and Hughes A (2002). Mutuality and Corporate Governance: The Evolution of U K Building Societies
Following Deregulation. Journal of Corporate Law Studies 2( 1 ): 1 10- 138.

Figure 5.1 British Corporate Governance Model

Source: Fraser I, Henry W, Wallace F (2000)'~~
After Haniffa RM (1 999).16'

The current debate on the corporate governance in Great Britain is focused on the
question of whether the relationship between owners and managers in the current corporate
governance practice diminishes the competitiveness of British firms in the global market. For
this very reason, corporate governance is subject to a thorough examination and assessment.
During this debate a number of critical issues have emerged'62,the most common concerns of
which are:
Shareholders focus is on their narrow goal investing in their portfolios;
Directors act in accordance with their own private interests;
The directors of the boards are subdued by the managing directors;
Non-executive directors are not independent and have a weak position on the Board;
The General Meeting of the shareholders does not fulfil its legitimate role or
function;'63
The corporate control market (e.g., fusions and takeovers) is expensive and represses
both good and bad managers;
The existing auditing standards are wanting and provide poor monitoring;
Capital markets are not always effective.

160 Source: Fraser I, Henry W, Wallace F (2000) The Future of Corporate Governance. lnsights from the Netherlands. The
Institute of Chartered Accountants of Scotland. Edinburgh; at p: 15.
161 Haniffa RM (1999). Culture, Corporate Governance and Disclosure in Malaysian Corporations. PhD thesis in the
University of Exeter: UK.
162 Sarnuels JM,Wilkes FM, Brayshaw RE (1995) Management of Company Finance. Chapman and Hall. London. See
also: Economic Planning Advisory Council Report (1999). Promoting Competition in Australia. AGPS: Canberra.
163 Hill J (2001). Corrs Chambers Westgarth Guide to Company Meetings. Corrs Chambers Westgarth Lawyers: Sydney.

The above-indicated debate with its critique of the corporate governance in Britain has
raised doubts about the efficiency and effectiveness of the current practices in terms of
internal and external mechanisms of governance. Managers seem to get their way most of the
time. Non-profit institutions fair equally well as those for profit firms in the market
competition.'64 Hence, the profound question can be asked, does the corporate governance
matter? This dissertation argues in the positive; that 'Yes. The corporate governance does

matter.'
The decrease of confidence to the corporate governance in Great Britain has caused
that the problems have become widely debated since the 1 9 8 0 s . ' ~ The
~ most controversy
revolves around the following issues:
Type of shareholders
The classical British model of corporate governance was only introduced when the
majority of shareholders were closely linked to a company. In the modem corporation,
especially in the public company shareholders may be differentiated on geographical criteria
and in terms of owned packets of shares. There may also be a variety of reasons or motivating
factors for investing in a particular firm. Some studies'66provide that three out of four shares
in Great Britain are owned by institutions. This structure of ownership of shares may cause
conflicts involving share price or valuation because the management of the firm may prefer a
long term shares price estimate in contrast to short term price estimate of shares preferred by
institutional investors.
Functions of financial reports.'67
Accountability is the basic element of the corporate governance. It may also be
asserted that in the recent years the British accounting and financial reporting requirements
were regularly criticized. It was clearly stated that the current form of reporting is not
adequate and fails to meet the necessary practical needs of the corporate governance
expressed in the real life events of the firm. The financial accounting or auditing clearly failed
in providing the required and necessary data or information to interest groups and in
particular to those stakeholders who have legal rights to receive these reportsI6*

164 Wymeersch E (2003). Company Law in Turmoil and the Way to "Global Company Practice". Journal of Corporare Law
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Responsibility of auditors
The common law, which is precedence base, has for years been the only legal
framework within which auditors functions. Recently, the law states that in normal conditions
the auditors are not obligated to protect firms from losses on grounds of reports provided by
them with exceptions to the firms and the shareholders. This state of affairs gave rise to an
active debate. '69
Company Failure
Since the 1990s many "good" British firms have declared insolvency and have been
wound up. Most of these involved cases of poor viability to withstand market competition.170
Some firms, however, were subjected to insolvency on grounds of auditing reports. In this
context it has been submitted17' that opinion expressed in the auditor's report should not be
the dominant factor determining the firms insolvency or bankruptcy. It has been argued that
lack of corporate governance internal consistency has contributed to these failures and caused
public discussion of issues inv01ved.l~~
The duties and responsibilities of directors and
auditors can serve as examples for the maintenance of the continuity principle in the firm's
operation. The law in force from 1985 imposes on managers the duty to prepare financial
reports for each financial year. This law, however, does not provide clear requirements to
investigate reasons supporting the principle of operational continuity. In turn, another
document, Auditing Guideline 410. The Auditor's Consideration in Respect of Going
Concern imposes on auditor's wider duties in this regard in respect to those, which have

managing directors. One of the determinants at the basis of insolvency is lack of adequate
managerial control of the firm. Part of their Directors' duties requires correct and adequate
book-keeping, which at every point of time makes it possible to reveal the true financial
position of the firm. These duties of directors are the same regardless of the company size. To
assure competent fulfillment of these duties directors have obligation to create a reliable
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system of internal control over the financial management of the firm.173The law regulating
directors duties, however, does not seem to be clear in this regard.174
Competition pressure on the Firms and ~ u d i t o r s ' ~ '
During the General Meeting the shareholders appoint auditors and decide on their
award (i.e., r e m ~ n e r a t i o n ) . In
' ~ ~fact, however, it is the company directors, who make such
appointments or decisions. For this reason, the directors can be accused of related party
relations with auditors. This state of affairs makes it impossible for directors to objectively
select, appoint, and nominate just and fair award to auditors. Auditing Practices Board (APB)
has, however, developed the method for nominating and selecting auditors within the
stringent context of auditor's independence.
The 1980s were marked by numerous bankruptcies and during that time it has been
realized that that corporate governance must also take into account the public perception of
corporate ~ o r 1 d . ISince
~ ~ 1990s various projects were in place to make the necessary
adjustments to the corporate governance to incorporate notions of public and corporate
accountability. The government established two committees for this purpose.178The first one
was a working party created by the Institute of Chartered Accountants of Scotland in April
1991. This committee worked on the three problems, as follows:
Directors responsibility for financial reporting;
Introduction of the requirement for adequate control system in the firms;
The impact or influence of these two, above stated issues on the question of the role of
auditors.

In May 1991 the second committee known as the Cadbury Committee was established
by Financial Reporting Council, London Stock Exchange, and professionals from accounting
areas their task was to analyze financial problems of corporate governance. In December
173 Garratt B (1996). The Fish Rots from the Head: The Crisis in Our Boardrooms: Developing Crucial Skills of the
Competent Director. Harper Collins Business. London.
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1992 the Cadbury's Committee published the Report entitled, The Financial Aspects of
Corporate Governance. It considered the firms registered on the British Stock Exchanges.
However, this Report also encouraged all the other firms to apply their recommendations.
One of the most challenging tasks has been to implement the recommendations of the
Cadbury's Committee because many stakeholders contribute to the structural aspects of the
corporate governance.
Apparently, there are two reasons for not introducing legislative measures along the
lines of this Report. The Committee's view had been that the formal, statutory enactment
could introduce a minimum standard of the corporate governance only, which would entrench
directors to narrow, black letter 'obedience' rather than to act within the spirit of the law.
Moreover, the enormity of problems within the corporate governance could hardly be dealt
with by legislative measure, which could deal with limited areas of concern. The Committee,
however, opted for the Code of Best Practice, instead; in order to provide guidance to firms in
terms of high standard of c ~ n d u c t . "It~ has been envisaged that the obedience to the authority
of the Code would not only strengthen the self-control of the firm but could also enhance the
company's social responsibility to other

stake holder^.'^^ In the process the firm would obtain

equilibrium between standards of the corporate governance and the maintenance of basic
characteristics of the firm. Thus the Code of Best Practice should be considered as the first
step or link in the continuous improvement process of the British model of the corporate

Trusteeship version of the British Model
Within the framework of a wider British model the Agency version remains dominant, as
already described. However, a Trusteeship version of the model has been emerging.'82The
trusteeship version differs from the agency one in two critical aspects, as follows:
1. The trustees have a duty to take care of the market value of the shares. The difference
may arise not only from an incorrect pricing of the shares by capital market. Such
difference may also be caused by using different methods for share pricing, for
example, when taking into account qualifications of employees, expectations of
Kim HJ (2002). Toward the "Best Practice" Model in a Globalizing Market: Recent Developments in Korean Corporate
Governance. Journal of Corporate Law Studies 2(2): 345-366.
Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
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International Journal for Enhancing Board Performance 4(1): 20-25. See also: Kim HJ (2002). Toward the "Best Practice"
Model in a Globalizing Market: Recent Developments in Korean Corporate Governance. Journal of Corporare Law Studies
2(2): 345-366.
For example, per Chief Justice Marshall, in Trustees of Dartmouth College v Woodward 17 U.S. 5 18 (1 8 19). See also
William Blackstone, Commentaries on the Law of England 455 (1 765) at p: 666.

clients and suppliers and reputation of the firm. The duties of managers as trustees of
the firm relate therefore to wider corporate aims and not only to narrow focus of
shareholders financial interests.
Some British firms in the process of increasing wealth for the benefit of shareholders,
consider it appropriate to sell the existing business and opting for buying the new one. This
operational mode seems beyond comprehension for the Japanese manager. The concept of
corporation as a legal person, not considered in the Agent-Principal construct of corporation,
determines the way of corporate conduct. In this frame of reference, a company is defined as
a set of established, long-term relationship of trust. The -agency model perceives those trust
relationships selectively only. For the successful firms a firm's history is sometimes the
dominant value on the market.
In this context, the trusteeship model of corporate governance, in contrast to the
Agency one, requires evolutionary development of corporation in the field of specific
activity; because this activity and not a set of financial aspects makes the core of the
corporation.183It also limits the operational activity of the firm to an area of its distinguishing
a b i l i t i e ~ ' ~Some
~ . other authors point to benefits of diversification18'. According to other
researchers such diversification serves as a managerial security against the risk rather than
securing the interests of shareho~ders'~~.
2.

The second basic difference between the Agency version of the shareholder's model

and the trusteeship one is that the Agency model assumes that the manager admits priority to
the current interests of shareholders. The trusteeship version of the model instead predicts the
need to balance conflict of interests of current and future shareholders. From this point of
view, the trusteeship approach to the corporate governance is inclusive of interests of other
stakeholders such as clients, suppliers and employees and in this respect resembles the
stakeholder model of corporation, characteristic of the Continental Europe.
These two major differences between Agency and Trusteeship versions of the
shareholder's model apply pressure on managerial orientation in the long-term perspective of
the firm's development. It is submitted that the trustee role is more convincing and "friendly"
than that of an agency relationship, which assumes a managerial role in terms of
shareholders' insider in the corporate governance.
Cook J, Deakin S and Hughes A (2002). Mutuality and Corporate Governance: The Evolution of UK Building Societies
Following Deregulation. Journal of Corporate Law Studies 2(1): I 10- 138.
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In the literature on corporate governance it is submitted that a selection of structural

form of the corporate governance depends on the legal philosophy implemented rather than
on the economic outcomes of the firm.18'

There are relationships between corporate

governance and strategy of the firm's development and activities linking the public and
private sectors.
It must be kept in mind that in this agency model corporate governance is embedded
in the market process and not the political one."'

Assuming that there is a sufficient market

competition to control activities of corporations,'89 transaction costs are low and the shares
are provided to the most efficient and effective users on the market.lgOProblems arise with
high transaction costs and a serious asymmetry of information between managers and their
environment.19' It is assumed that "individuals have bounded rationality. and that information
is distributed asymmetrically throughout the organization .192 Managers know much more
9,

about the firm than does the environment, where there are two significant groups, namely the
present and the future shareholders. The task of managers is to find the way to transmit to
shareholders valid and reliable signals regarding the opportunities for them and so to remain
or become the firm's shareholders. Most of such information is reflected by the market price
of shares. This, however, does not remove information gap in the context of the said
asymmetry of i n f ~ r m a t i o n . ' ~ ~
Principles of internal information usage were primarily developed to protect smaller
shareholders in order to assure they have equal access to i n f ~ r m a t i o n . 'In
~ ~fact, these
principles contributed to hindering information flow. The firms, which are usually taken over,
are those whose shares have not been properly evaluated by the management intending to
187 Davis F, Kay J (1990). Corporate Governance: Takeovers and the Role of the Non-Executive Director. Business Strategy
Review. No. 3 113 Fall.
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take the firm over. If transaction costs were low, then the correction of mistakes would take
little time and at low costs; but this is not the case. The costs involved with the market control
and problems arising in consequence of poor information are mutually dependant.lg5
There are also attempts to rectify the shortcomings of the existing corporate
governance model. These attempts are varied and focus on development and perfection of
existing conception rather than introducing new ones. In this frame of reference the
trusteeship model dominates in corporations considered as a legal person. Its task is to
provide managers with possibilities to achieve differentiated goals and to commit them to
accepting responsibility for the outcome of their activities.Ig6 This model should stimulate
cohesiveness of decisions made by the managing directors. It should also be sufficiently open
to external influences and to assure such motivational system in which success will be
adequately rewarded and mistakes dealt with accordingly. The basic principle related to
independence and responsibility of managers in decision-making is clearly considered and
. this point it may be said that the process of
stated in the Cadbury's Reporz ( 1 9 9 ~ ) ' ~ 'At
perfecting the corporate governance is a continuous process, which will never stop.

3.

The United Kingdom position in relation to employees has been reformed in tuned

with the European Union ~ 0 n t e x t . IContextual
~~
issues in the United Kingdom debate
highlight the gap between the Australian position of mainstream non-recognition of
employees' role in corporate governance.
"Whereas Australia's employee provisions are anachronistic, the United Kingdom is
forced to face the future. Its future is the EU. The EU, thorough legal and social reform,
is leading the way with a socially constructed view of corporation and the incremental
development of a model that foregrounds the role of employees as assets of the
corporation. As such, they are stakeholders with a formal part to play in key managerial

decision^".'^^
5.3.3 AMERICAN
MODELOF CORPORATE
GOVERNANCE
The legal rules of American corporate governance come primarily from state law.
Under corporate law in all US states, directors manage the business and affairs of the
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corporation. The shareholder franchise is a key part of corporate law, but that does not mean
that shareholders vote on very many things. Infrequently, shareholders are involved in a
limited set of decisions, including the election of directors, fundamental corporate changes,
and ratification. Occasionally shareholders vote on the ratification of self-dealing transactions
by interested directors.
Federal law supplements these state law rules. This takes place principally through
disclosure requirements that are set in place to increase protection of shareholders.200 US
federal law, however, has not intervened in state law, which traditionally determines the
shareholder-director relationships. Less noticeable is the US federal law intervention into the
voting role of shareholders relative to other shareholder functions, such as selling or suing.
The federal law now goes beyond its original role of making shareholder voting more
effective through disclosure because it now defines a broad range of shareholder rights via-avis

director^.^"

Moreover, "Federal Law now preempts any competing state law via class

actions regarding disclosure that shareholders may need to exercise their core governance
functions of exit and litigation .202
9,

In the literature on the subject the term 'American Model' of corporate governance is
hardly ever used and that of 'Anglo-American Model' is usually applied. However, from the
context of the literature it is clear when the American Model is considered. In this dissertation
Delaware is used as representative of the US corporate law and corporate governance.

CORPORATE
GOVERNANCE LAWDOESNOT"REGULATE"
DIRECTOR BEHAVIOUR.
Despite their common origins in English law, Delaware corporate governance
common law and federal statutory laws operate under fundamentally different assumptions.
Delaware corporate governance law is decided initially in Delaware's Court of chancery203.
Delaware Corporate Governance Law does not "regulate" director behaviour but it acts as
response to and anticipation of evolving concepts and needs in this area. The underlying
premise of corporate governance law is that the corporation should be free to pursue

m Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): 1 (l): 1 15-146.
Parkinson J (2003). Disclosure and Corporate Social and Environmental Performance: Competitiveness and Enterprise in
a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39.
202 Thompson RB (2000). Preemption and Federalism in Corporate Governance: Protecting Shareholder Rights.
Gouvemance Revue Inrrernarionale. l(3): 9 1 - 100.
203 The name 'Court of Chancery' has its origins in English courts of equity.

maximum shareholder value via ~ e l f - r e ~ u l a t i o n Thus,
. ~ ' ~ in matters of corporate governance
the policy is to encourage firms to maximize shareholder value. Anything not expressly
prohibited by law is permitted, as long as business decisions are made via a process of
informed decision making20s.
Much of Delaware corporate governance law is not based on detailed statutes, but on a
rich history of judicial opinion that attempts to come to terms with how "human
characteristics and motives" interact with, and within, business organizations206. Although
corporate governance separates control (directors and managers) from ownership
(shareholders), disputes commonly arise alleging that directors and managers suffer from the
"human characteristic" of greed at the expense of the shareholders. Thus, many Delaware
corporate governance law opinions are set against a behavioral "ideal" called fiduciary duty.
That fiduciary duty, in turn, must be considered against a policy of taking into account that
corporate directors, in order to maximize shareholder value, "will often be required to take
risks with the assets they manage207 . The common law court opinions point to appropriate
9,

behaviour, the fiduciary duty, that should prevail in a given fact pattern. Delaware corporate
jurisprudence language rich in evocative
faith:"

-

though somewhat inexact

-

words like "good

loyalty, and duty of care."209The policy goal is to improve corporate self-governance

by appealing to the highest standards of fiduciary duty among directors as articulated in the
often-cited Guth v.

case on duty of loyalty:

Corporate officers and directors are not permitted to use their position of trust and
confidence to further their private interests. While technically not trustees, they stand in
a fiduciary relation to the corporation and its stockholders. A public policy, existing
through the years, and derived from a profound knowledge of human characteristics
and motives, has established a rule that demands of a corporate officer or director,
peremptorily and inexorably, the most scrupulous observance of his duty, not only
affirmatively to protect the interests of the corporation committed to this charge, but
also to refrain from doing anything that would work injury to the corporation, or to
deprive it of profit or advantage which his skill and ability might properly bring to it, or
enabler it to make in the reasonable and lawful exercise of its powers. The rule that
204 Lazonick W and O'Sullivan (2004). Maximizing Shareholder Value: A New Ideology for Corporate Governance (from
Economy and Society (2000); p: 290-303. In: Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance.
205 Lazonick W and O'Sullivan (2004). Maximizing Shareholder Value: A New Ideology for Corporate Governance (from
Economy and Society (2000); p: 290-303. In: Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance.
206 Guth v. Loft, Inc., 5 A.2d 503, 510 (Del. 1939).
207 Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1134, 1 148 (Del. Ch. 1994). See also: Lazonick W and O'Sullivan (2004).
Maximizing Shareholder Value: A New Ideology for Corporate Governance (from Economy and Society (2000); p: 290-303.
In: Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance.
Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company and Securiries Law Journal
18(6): 429-433; at 430.
Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. CoOmpany and Securities Law Journal
18(6): 429-433.
2 10 5 A.2d 503 (Del. 1939).

requires an undivided and unselfish loyalty to the corporation demands that there shall
be no conflict between duty and self-interest. The occasions for the determination of
honesty, good faith and loyal conduct are many and varied, and no hard and fast rule
can be formulated. The standard of loyalty is measured by no fixed scale. 2'1
A policy problem lies in such "lofty" standards, which may imply liability for any fall
from grace. Punishing a director with personal liability for failing to observe the "most
scrupulous observance of his duty" would have a chilling effect on the ability of corporations
to attract qualified persons to serve as directors. The case law thus walks a tightrope by taking
into account that prudent risk taking is part and parcel of corporate governance.212The
resultant jurisprudential method is said to be a "shaming" process in which the courts
admonish corporate directors213. This creates a standard wherein "anything not explicitly
prohibited is permitted 214 .
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The bedrock of the Delaware General Corporations Law on the subject of director's
powers is section 1 4 1 ( a ) ~ lThis
~ . section promotes the policy of self-governance by simply
stating that "[tlhe business and affairs of every corporation organized under this chapter shall
be managed by or under the direction of a board of directors, except as may be otherwise
provided in this chapter or in its certificate of incorporation216 . Thus, where a specific breach
7,

of duty of care or loyalty is alleged, the courts must determine within the judicial precedent if
the alleged breach fits within the broad powers granted by statute, or if the court will
articulate what amounts to a new common law rule constraining specific director behaviour as
alleged in the case.

A DELAWARE
CORPORATE
GOVERNANCE
LAWGLOSSARY
The basic familiarity with the most common terms of art in Delaware corporate
jurisprudence is presented bellow.

l . Business Judgment Rule:
In making a business decision there is a presumption that the directors of a corporation acted
on an informed basis, in good faith2" and in the honest belief that the action taken was in the
21 1 5 A.2d 503 (Del. 1939).
212 See Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1134 (Del. Ch. 1994) at 1 148.
213 Edward B. Rock (1997). Saints and Sinners: How Does Delaware Corporate Law Work? 4 4 UCLA. Rev 1009, at 1103.
214 lbid at 1101.
215 Delaware Code Ann. Tit 8 paragraph 141(a) (1974) at 5 10.
216 Delaware Code Ann. Tit 8 paragraph 141(a) (1974).
*l7 Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. CoOmpany and Securities Law Journal
18(6): 429-433.

best interest of the firm.218 If a court finds that the decision-making process of directors was
adequate, then a court will be highly deferential to the decision made by them. The rule is
invokes which 'precludes a court from imposing itself unreasonably on the business and
affairs of a corporation.'219The requisite standard and the process involved are articulated by
the Delaware Supreme Court, as follows:
"The rule posits a powerful presumption in favour of actions taken by the directors in
that a decision made by a loyal and informed board will not be overturned by the courts
unless it cannot be "attributed to any rational business purpose." Thus, a shareholder
plaintiff challenging a board decision has the burden at the outset to rebut the rule's
presumption. To rebut the rule, a shareholder plaintiff assumes the burden of providing
evidence that directors, in reaching their challenged decision, breached any of the
triads of their fiduciary duty - good faith, loyalty, or due care. If the shareholder
plaintiff frails to meet this evidentiary burden, the business judgment rule attaches to
protect corporate officers and directors and the decisions they make, and our courts will
not second-guess these business judgments. If the rule is rebutted, the burden shifts to
the defendant directors, the proponents of the challenged transaction, to prove to the
trier of fact the "entire fairness" of the transaction to the shareholder plaintiff '. 220

2. The "triads" of director's fiduciary duty:
Good Faith: Honesty, an inquiry into the defendant's state of mind.221
Loyalty: Self-dealing, decisions made for personal advantage rather than for
the firin, usurping corporate opportunity.
Due Care: The process has been adequately informed.

The components of the "triad" do not necessarily carry equal weight or invoke the
same standards of review. Thus, it may be sufficient if a plaintiff shareholder demonstrates a
breach of procedural duty of care to satisfy the burden under the deferential standard of
review of the business judgment rule. Moreover, the plaintiff is not required to show the more
serious breaches of good faith222or loyalty.223It is sufficient to allege these breaches to shift
the burden to the defendant to demonstrate the challenged transaction does meet the entire
fairness test.

3. The Entire Fairness Test:

218 Smith v. Van Gorkom, 488 A.2d 858 at 872 (Del. 1985) quoting Aronson v. Lewis, 473 A.2d 805 at 812 (Del. 1984).
219 Cede & Co. v. Technicolor, Inc., 634 A.2d 345 at 360 (Del. 1993).
220 Cede & Co. v. Technicolor, Inc., 634 A.2d 345 at 360 (Del. 1993).
Blanchard J (1996). Honesty in Corporations. Company and Securities Law Journal 14(1): 4-15.
222 Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. CoOmpany and Securities Law Journal
18(6): 429-433.
223 Hierarchy of the seriousness of breaches of good faith or loyalty.

As already stated, if a shareholder plaintiff rebuts the business judgment rule, then the
defendant directors have the burden to show the entire fairness of the challenged transaction.
~ case
~ ~a board
The entire fairness test was articulated in Weinberger v. UOP, ~ n cIn .this

member had an interest in both corporations involved in a parent-subsidiary merger. In such
matters, the board must meed the two-pronged inquiry, namely:
(i)

that the transaction was entirely fair in the dealing in that there
was a genuine arm's-length two-sided bargaining process, and
each party had "the power to say no;"225and

(ii)

that fairness in the price obtained per share is determined by
"proof of value by any techniques or methods which are
generally considered acceptable in the financial community and
otherwise admissible in

4. Director Independence:
Director Independence seems to be postulated as a type of "morality tale," as demonstrated in
the opinion of the 1984 case Aronson v ~ e w i s ~The
~ ' .excerpt for this opinion states:
The requirement of director independence inheres in the conception and rationale of the
business judgment rule. The presumption of propriety that flows from an exercise of
business judgment rule is based in part on this unyielding precept. Independence means
that a director's decision is based on the corporate merits of the subject before the
board rather than extraneous considerations or influences. While directors may confer,
debate, and resolve their differences through compromise, or by reasonable reliance
upon the expertise of their colleagues and other qualified persons, the end result,
nonetheless, must be that each director has brought his or her own informed business
judgment to bear with specificity upon the corporate merits of the issues without regard
for or succumbing to influences which convert an otherwise valid business decision
into a faithless act.
DISCUSSION:
In the USA the central point of discussion is concerned with the aim for the
functioning of a corporation in terms of justifying the dominant interests of shareholders and
other investors. And it is from this framework the corporate governance of the firm is
evaluated and assessed as positive or negative.
The corporate governance mechanisms in the United States, as those in Great Britain,
are embedded in the dogma that the shareholders are the only owners of a corporation, having
224 457 A.2d 701 (Del. 1983).
225 Kahn v. Lynch Communication Sys., Inc, 368 A..2d 1 1 10 at I I 19 (Del. 1994).
226 See Weinberger v. UOP. Inc., 457 A.2d 701 at 713 (Del. 1983).
227 473 A.2d 805 at 8 16 (Del. 1984).

legal right of ownership and

The takeover mechanism reinforces the assumptions

in this dogma. The basic aim and reason for existence of the corporation is to maximize the
wealth of shareholders.229Because ownership and control are separated and in order to assure
liquidity, dispersion of risk and division of specialization, corporate governance should focus
on the said aim of wealth maximization.
In a typical American model of corporate governance, a firm obtains capital primarily
form the capital market and not from the financial institution. This state of affairs had been
imposed by law till 1999 because the Glass-Steagall Act kept banks out of corporate
governance - they could not own equity. This Act was repealed in November 1999. Some
researchers230argue that this legal imposition could be said to have contributed to dispersion
of shareholders. However, this is debatable because in the United Kingdom banks have not
restricted to own equity in corporations but they chose not to do so.
In the 1980s in the response to the wave of corporate takeovers, the US government
took a critical approach, politically against the takeovers, pro-managerial and against large

shareholder^^^'. From the time of the Great Crisis there have been some attempts to develop
legal protection measures for small shareholders232.One may consider whether the politics of
protecting small shareholders is not in part an answer to limiting large shareholders. Some
authors233argue that difficulties presented to large shareholders are responsible for decreasing
the effectiveness of the American system of corporate governance. Further, other authors234
are of the view that the wave of corporate takeovers, which was popular in the United States
in the 1980s, represented return to specialization or de-conglomeration after the years of
activities of diversification. This view did induce much controversy and concern for the
American business on the global markets.

228 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000).
Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p: 37-38.
229 Rosenstein S and Wyatt JG (1990). Outside directors, board independence, and shareholder wealth. Journal of Financial
Economics. 26: 175-19 1
230 Baysinger BD, Hoskisson RE (1989). Diversification Strategy and R&D Intensity in large Multiproduct Firm. Academy
of Management Journal No. 32.
23 1 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Jensen
MC (1993) The Modem Industrial Revolution, Exit, and the Failure of Internal Control Systems. The Journal of Finance.
63(3).
232 Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market
in Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): l(1): 1 15- 146.
See also: Tarn OK (1999) The Development of Corporate Governance in China. Edward Elgar Publishing, Northampton.
233 Roe M (1994) Strong Managers, Weak Owners. The political Roots of American Corporate Finance. Princeton
University Press: New York.
234 Shleifer A in Chew D (ed.) (1997) Studies in International Corporate Finance and Governance Systems: A Comparison
of the U.S., Japan and Europe, Oxford University Press; Charan R (1998). Boards at Work: How Corporate Boards Create
Competitive Advantage. Jossey-Bass: San Francisco.

Various predictions gloomily argued that the takeovers wave would cause job losses,
migrations, investment cuts, withdrawal of funds from research and development, instability
caused by high debts and general decrease of American powers to compete on global
markets.235This concern was, however, instrumental in introducing various legal measures to
protect those who could be vulnerable under the circumstances. Consequently, in the U.S.
there is more attention paid to the importance and meaning of the so called 'Fourth Wave' of
corporate takeovers not only as a disciplining mechanism but also as the mechanism giving
the opportunity to benefit from the gains of specialization. It may be noted here, that Adam
Smith raised the issues involved a few centuries earlier.
In the Anglo-American model a corporation is a private body and not a communal or
social one and as such it is described in terms of a set of relations between the Principal (or
Master) and the Agent (or Servant) or Agents. The presumed owners or shareholders are too
numerous and too busy to be able to accept responsibility for running the daily business of the
company and so they employ managers, which manage the matters of interest or concern to
owners. A .corporation has, however, as its primary goal to maximize the wealth of
shareholders.
Either the separation of corporation from managers or lack of such separation and who
have enforceable contracts with the firm is the most important issue in understanding of the
firm's capacity to remain viable on the competitive market. The primary concern of managers
to maximize the wealth of the firm's owners is somehow a reification of the American
society's belief that 'The consumer is king23!.'

All groups interested in the functioning of a

firm as consumers and their consumption, present or potential, creates value for shareholders.
For example, dividends are consumption for shareholders as consumers;237 interests are
consumption for banks or other investors as shareholders. On the American market the focus
on the current market price of shares reflects the constant vigilance of performance by various
companies and indicates possible gains available on the market in the near future.238
The firm's capacity for efficient and effective market competition is characterized by
an index relating market value to the bookkeeping value.239Bookkeeping value states primary
Prechel H (2000). Big Business and rhe Stare: Hisrorical Transitions and Corporare Transformation. 1880s-1990s. State
University of New York: Albany NY.
236 Miller M in Chew D (ed.) (1997) Studies in lnrernational Corporare Finance and Governance Sysrems: A Comparison of
the U.S., Japan and Europe. Oxford University Press; Charan R (1998). Boards at Work: How Corporare Boards Create
Comperirive Advantage. Jossey-Bass: San Francisco; Webb E (2000). Consumer Protection Law. Butterworths: Sydney.
237 Webb E (2000). Consumer Prorecrion Law. Butterwonhs: Sydney
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Srudies 3(2): 379-399.
239 Economic Planning Advisory Council Repon (1999). Promoring Competition in Ausrralia. AGPS: Canberra; Allen F and
Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000). Corporare
Governance. Theoretical and Empirical Perspectives. Cambridge University Press: U K USA Spain; at p: 62-76.

costs and therefore it also reflects managerial spending on investments as assessed or valued
by the market. Assurance of so-called 'normal gains' is expected from the firms, sufficient
however, to assure capital investment of shareholders within the framework of 'normalcy'
corrected for risks undertaken. The index, which is the relation of market value to the
bookkeeping value, is an equal one and as such it indicates that a firm is 'average' and lacks
both positive and negative characteristics, which influence its market competition capacity.240

In order to obtain an index for the firm in excess of one, the firm must demonstrate over a
longer period of time certain strengths in the area of capacity to deal with market competition.
Practically, this capacity is demonstrated most convincingly when the investors gain
higher than expected returns on their investment. This is not easy because higher than
expected gains attract competition both from domestic and foreign markets which often is the
cause for the return of the investors' gains to so called 'normal' or 'expected' returns on
investments."'

Subsequently, investors purchasing the shares evaluate not only managerial

performance in competition on the market but also in forecasting terms as to whether such
performance is possible.242
Although no one can say with certainty that market prices will always be correctly
established by the capital market, the market prices will usually reflect all available
information about the firm to guide investors. Unfortunately, unavoidable asymmetry of
information is the weak aspect of this
The model taking into account the priority of shareholders interests is based primarily
on market effectiveness in terms of capital allocation taking place between the firms.
Consequently, ineffective managers will not secure capital investments nor will they be able
to secure it at lower, more efficient costs.
One of the key characteristic features of the American system of corporate governance
is unifying of strategic interests of managers in public companies and requirements of the
capital markets244.From this point of view it could be submitted that during the 1980s there

240 Wymeersch E (2003). Company Law in Turmoil and the Way to "Global Company Practice". Journal of Corporate Law
Studies 3(2): 283-298; at p: 284-292. Sec also: Economic Planning Advisory Council Repon (1999). Promoting Competition
in Australia. AGPS: Canberra.
241 Economic Planning Advisory Council Report (1999). Promoting Comperition in Ausrralia. AGPS: Canberra.
242
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
243 Wright DJ (1990). International Technology Transfer with an Information Asymmetry and Endogenous research and
Development. University of Sydney, Department of Economics: Sydney; Clarke T (2004). Introduction:Theories of
Governance - Reconceptualizing corporate governance Theory After the Enron Experience; p: 1-30. In: Clarke T (ed)
(2004). Theories of Corporate Governance. 77re philosophical foundations of corporate governance; at p: 7.; Miller M in
Chew D (ed.) (1997) Studies in International Corporate Finance and Governance Sysrems: A Comparison of the U.S., Japan
and Europe. Oxford University Press.
244 O'Sullivan M (2000) Corporate Governance and Globalisation. Contests for Corporate Control. Corporate Governance
and Economic Performance in the U.S. and Germany. Oxford University Press. See also: Hoffmann J (2004). Co-ordinated

was an introduction of the value maximization principle for shareholders. Up to that time in
the American firms there was an ongoing process of accumulation of financial capital.
Consequently, the basis for development and expansion of corporations were created to
provide the power base for strong and in fact independent managers.
The economic situation of the 1980s and 1990s has led firms to restructure and in
particular to the re-structuralization of the management personnel employed. Moreover, a
necessity of the distribution of gains emerged which contributed to causes responsible for the
increase of market prices of shares. For the last 18 years indices of dividends payments were
in vicinity of 50%. During that time there was also a massive share buy-outs employed for the
purposes of using cash.
Also, a noted change in

-

corporate governance was the development of a close link

between awards to managers and the market prices of their corporations. Such link was
forged in a context of lack of stability on the international markets, lack of sufficient
competition and the need for increase in productivity.245Managers continue to have sufficient
control over the corporation and influence to assure an optimal award on beneficial terms to
them. However, the increased requirements for good corporate governance may introduce the
necessary corrective measures into the award system for managers.246The key factor in the
said change in corporate governance was related to transformation of structures within the
financial institutions and consequently, the derivative changes of relationships between
financial institutions and sectors of American economy. The causes for the changes, which
had begun in the 1970s, were complex, but they were the outcome of the increased growth in
wealth by the American households and changes related to allocation of their savings and
financial instruments. The result was a marked growth of retirement and trust funds, which
affected the household spending to the detriment of savings in banks and lowered
consumption.
These changes can also be attributed to the fact of the aging population in America,
~ ' retirement
and so their need to seek financial security during the retirement. From 1 9 7 8 ~ the
funds and insurance funds were legally permitted to invest in shares and other form of

Continental European Market Economies Under Pressure From Globalisation: German's "Rhineland capitalism. German
Law Journal S(8): 985-1002.
245 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In : Vives X (ed) (2000). See
also: Wymeersch E (2003). Company Law in Turmoil and the Way to "Global Company Practice". Journal of Corporate
Law Studies 3(2): 283-298; at p: 284-292.Corporate Governance. Theoretical and Empirical Perspectives. Cambridge
University Press: UK USA Spain; at p: 62-76.
mArden (The RT Hon Lady Justice Arden DBE) (2003). The UK Corpora~eGovernance After Enron. Journal of Corporate
Law Studies 3(2): 269-282.
247 The Employee Retirement Income Security Act (1974).

investments in firms. It created the opportunity for institutional investors to play the dominant
role in changes of American economy of the 1980s, and in particular, the opportunity to
participate in takeovers of firms. Consequently, it has become necessary to develop
appropriate control systems of corporations and those of managers, in particular.248
Large institutional investors like CalPERS in the United States, adopted corporate
governance principles that are sensitive to cultural differences in order to prevent the
implementation of a single corporate governance model and warrant country-specific
adaptations.249From the mid 1980s, C ~ ~ P E R Sone
? ~of~ the most important American
retirement funds, initiated creation of the organization known as Council of Institutional
' . organization has played the dominant role in creating opportunities
Investors ( c I I ) ~ ~This
for the institutional investors. The C11 very forcefully demanded abolition of barriers
hindering corporate control; thereby the organization targeted both corporate takeovers and
relationship between managers and shareholders.252Every year the C11 published a list of
firms that required urgent reform of the corporate governance. Hence, it can be said that the
important role of institutional investors of today in the United States, has resulted from the
structural changes in the American economy caused by the increased life expectancy or
longevity of the American citizens; linked to the new trend of early retirement, accumulation
of their financial investments and active pursuance of profit maximization from the
investments into companies.2s3
It must also be stated that in the United States there also exists a strong opposition of
managers focusing on limiting activities of shareholders. Historically shaped Corporate Law
allows for this possibility. This rule gives the right to managers to disregard shareholders in
the matters related to daily operations of business because according to law this kind of
ordinary operation is reserved to managing directors. The Securities and Exchange

Commission (SEC) affirms that the said principle is important and effective form of
protection form inappropriate intervention of shareholders into the matters of the firm.254This
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principle is based on two assumptions. First, one asserts that the capability of managers to run
daily business matters is of fundamental importance and cannot be subjected to direct
supervision of control by the shareholders. Second, one states that shareholders as a group are
not able to make decisions requiring access to appropriate inf~rmation~~'.
The current crisis in the areas of corporate governance in the United States is an
internal crisis, which seems to be the outcome of problems encountered by managers to cope
with simultaneous management of business activities in specific economic reality, quick
adaptation to ongoing changes and assurance of adequate growth of the firm. In this context,
in order to assist in removing of inherent weaknesses in the corporate governance a model of
~ ~ ~ , in the figure 5.2 below:
the firm's value creation was proposed by ~ r a h a l a dpresented
The Figure 5.2. represents a model of value creation process, which requires a
simultaneous and competent management2" of three dimensions indicated above. These
dimensions involve three lacunas or gaps:
lacuna of activities outcome - which involves the results of existing economic
activities of the firm.
adaptability lacuna - which primarily refers to structural changes in the areas of the
firm's business activities.
lacuna of opportunity - which focuses on the development of financial and other
resources and ability for successful competition.

An earlier described, the British model2'* of corporate governance in Figure 5.2 deals with
the first lacuna only. However, it could be argued that this first lacuna encompasses the other
two, as well and hence it is of primary concern and importance.
The discussion about the question of the adequacy of corporate structures is
significant on theoretical grounds. However, for the perfection of the corporate governance
model identification and then successive elimination of existing problems is of primary
importance.
The United States position in relation to employees in reference to corporate
governance has been seriously challenged following spectacular examples of corporate failure
and directors dishonesty.259
255 SEC Amendments to Rules on Shareholder proposals (1997). Securities and Exchange Commission (SEC) 17 C.F.R.
Part 240, Release No. 44-40018; Aoki M (2000). Information and Governance in the Silicon Valley Model. Chapter 5; p:
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Competent Director. Harper Collins Business. London.
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"The United States also has a strong history of individual rights, with the early set of
amendments to their Constitution being the most famous example. This influences the
Unite4d States experience of the law in general, and of corporate governance in
particular. It promotes individual rights over group concerns. It underpins the whole
contextual approach to law-making and reform, and fuels, for example, such statements
as "there is a risk that negotiation or mediation could become merely a means to coerce
"In addition to the
social harmony at the risk of individual rights or justice".260 I...]
social centrality of United States companies, it has been argued that the genius of
United States corporate law is its flexibility".26'
The recent corporate failures have promoted new corporate developments in the USA.
Regulators and legislators have taken into account the sense of moral panic that followed the
Enron and WorldCom fiascos.z62 However, "the Sarbanes-Oxley reforms seem to reconfirm
the hegemony of the Berle-inspired shareholder-focused model of the corporation".263
However, the recent trend in corporate governance scholarship, is to recommend a
system of two tiered governance, which may call for a different set of models within the
Anglo-Saxon corporate law paradigm.
"I propose a system of two-tier governance. The first tier is the board of directors
elected by a college of shareholders for their expertise in corporate affairs, not for
belonging to any stakeholder groups. Their duties are similar to many boards currently
operating - guiding management, strategic planning, risk identification, management
selection, oversight and remuneration of senior management, communication with
shareholders, integrity of financial controls, and succession planning. This first tier is
made up of a number of stakeholder representatives and other independent nominees.
The CEO is on this board in this
This is an interesting proposition, however, is suffers from two shortcomings. Firstly,
it does not take into account the power of capital over expertise power. It is highly unlikely to
envisage a scenario where dominant capital providers would be prepared to abdicate their
power to elect the board of directors to those shareholders who might come from capital poor
pool but are expertise rich. Perhaps Acquaah-Gaisie could take into account his own
understanding of such concern, as expressed figuratively by him along the lines that "Those
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Justice: A Case Study of American Community Justice. University of Michigan Press: Ann Arbor; as stated in Clarke A
(2004). The Relative Position of Employees in the Corporate Governance Context: An lnternational Comparison. Australian
Business Law Review 32(2): 1 11-13 1 ; at p: 122.
Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An International
Comparison. Australian Business Law Review 32(2): 1 1 1 - 131 ; at p: 121.
Hopt KJ (2003). Modem Company and Capital Market Problems: Improving European Corporate Governance After
Enron. Journal of Corporate Law 3(2): 221-268.
263 Clarke A (2004). The Relative Position of Employees in the Corporate Governance Context: An lnternational
Comparison. Australian Business Law Review 32(2): 1 1 1- 131 ; at p: 125. See also: Ribstein LE (2003). lnternational
Implications of Sarbanes-Oxley: Raising the Rent on US Law. Journal of Corporate Law Studies 3(2): 299-327.
Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Australian Journal of Corporate
Law 18(1): 1-47; at p: 43.
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who pay the piper call the tune".265Secondly, this proposed model is still in shackles of
confused thinking mixing management with governance, by including "the CEO on this
board".

The following observation is also worth noting:
"The second tier is a supervisory board comprising representatives of the various
stakeholders plus a person who is not directly connected with any stakeholder group
has high esteem and knowledge in corporate affairs. The latter would mediate in
conflicts among stakeholder groups. This tier would oversee the board of directors and
see that it provides strategic directions to, and supervision of, the executives. It would
see that the directors' strategies harmonise and promote the interests of the various
stakeholder groups while the body corporate runs efficiently and profitably. When there
is conflict between two boards the supervisory body would
This proposition, to some extent, has its counterpart in two-tier boards developed
within the civil law paradigm, considered in the next section below.

5.4

MODELS WITHIN THE CIVIL LAW PARADIGM
This civil law paradigm has given rise to models termed as "Rennian", "Continental"

or "Insider" ones267 . It is characterized by cross-shareholding, cross-representation of
9,

directorates, large investor involvement in corporate decision making, and concentration of
share ownership. It construes the firm as a social organization and not as a bundle of
contracts, so characteristic of the common law developments. In continental Europe, but
outside of the Anglo-Saxon world, most companies are private. The ownership of listed
companies is highly concentrated where family ownership is important. In this context,
hostile takeovers are hardly a threat and it is rare for them to occur.268The pyramidal control
schemes are common269where bank ownership of equity is important in some countries270.
The social character of the firm

corporate governance models of dynamic

nature. Hence, the separation of ownership and control is negligible. The focus is on proactive control of the market forces. Bank-oriented relations-based systems are of great
significance. Firms and banks enter into long-term relationships as opposed to the arm's
Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Ausrralian Journnl of Corporate
Law 18(1): 1-47; at p: 45.
Acquaah-Gaisie G (2005). Toward More Effective Corporate Governance Mechanisms. Ausrralian Journal of Corporare
Law 18(1): 1-47;
at p: 43-44.
267 Brooks J (1997) Converging Cultures. Trends in European Corporate Governance. Price Waterhouse Coopers; at 5
268 Franks J and Mayer C (1992). Hostile takeovers and the correction of managerial failure. Journal of Financial
Economics. 40: 163-8l .
269 La Porta R, Lopez-de-Silanes F, and Schleifer A (1998). Law and Finance. Journal of Polirical Economy 105: 547-81.
270 Bank control through equity is of particular significance in Belgium, Germany, Sweden. Portugal, Greece, and Spain.

length finance associated to market-oriented regimes. In contrast to the continental Europe, in
Japan there is no differentiation between formal-legal structures relating to large firms and
concerns managed by the owners. A demarcation is drawn along the lines of operational
structure and economic functions. The assertion that in Japanese firms, there exists an agency
relationship between shareholders and managers is false in most cases. In other European
countries (France, Italy, Spain, Greece) there is the same difference between private and
public firms. In Italy and likewise in Spain or Greece, large firms are often not only social
institutions but also political ones.27'
These models are often referred to as "external systems" and are based on internal
control mechanisms. They are characterized by more flexible contacts between capital
suppliers and the management of the corporation. This situation exists because of the role of
banks which possess large packets of shares in a company. Moreover, there is an internal
control in place realized by both the supervisory board and the committees created within the
supervisory board, which execute responsibility for the board of directors in the framework of
the firm's organizational structures.272The owners of the corporation actively participate in
the running of the firm.273

In Germany large commercial banks control companies through proxy votes, and
there are family owners for smaller companies. The housbank of a firm monitors and
organizes proxy votes. Consistently with the stakeholder society idea, for public corporations
with 500 or more employees a two-tiered system is in place made up of management board
and the supervisory board.274Subject to a codetermination regime the supervisory board has a

50 percent worker representation, the other 50 percent being other major stakeholders
including suppliers and customers.

27' Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory
Economies? The Corporate Governance Law Review (Deakin University) l(1): 2 1-91 . See also: Roe MJ (2003). Political
Determinants of Corporate Governance. Oxford University Press: Oxford.
272 Saenger 1 (2005). Conflicts of lnterest of Supervisory Board Members in a German Stock Corporation and the Demand for
their Independence. The Corporate Governance Law Review (Deakin University) ](l): 147- 189. See also: Carson E (2000).
The Development of Board Sub-Committees. Company and Securities Law Journal 18(6);415-428. See also: Reidenbach D
(2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment on In re Mobilcom
AG, BGH 11 ZR 3 16/02 of 16 February 2004. German Law Journal 5(4): 347-354.
273 Ezzamel M and Watson T (1993). Organizational from, ownership structure and corporate performance: A contextual
empirical analysis of UK companies. British Journal of Management. 4: 16 1-176.
274 Reidenbach D (2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment on
In re Mobilcom AG, BGH I1 ZR 316102 of 16 February 2004. German Law Journal 5(4): 347-354.

In Japan, a long-term relationship between the bank and the client firm is established.
The bank holds both equity and debt of the firm, and intervenes when the firm is in
financial distress. Thus the internal systems are said to be based on the internal control
of the corporation275.This form of control is characterized by flexible contact between
capital providers and managers. This arrangement results from ownership of major
packets of shares owned by banks. An internal control realized by both committees
formed within the supervisory board and by the whole board,276 enforces
responsibility of managers in the framework of organizational structures of the firm.
As indicated above, the owners actively participate in the running of the firm. 277

The internal system treats the firm as a social institution. It is therefore characterized
by mutual ownership of shares. Firm A has shares of firm B, and firm B has shares of firm A.
This cross-over of shares is further reinforced by the cross-over of functions performed by
directors. Thus, a director of the A firm is simultaneously a director of firm B. Given the high
level of ownership concentration, there also is an active involvement of investors in the
decision-making processes of the firm. Moreover, the interests of employees are of particular
importance in this system278,where a codetermination is of great significance in Germany and
life employment in ~ a ~ a n . ~ ~ ~

275 It is important to note that the internal control systems developed by the transition economies of the former Eastern
Europe are markedly different for the time being. See Mayer C (1996) Corporate Governance, Competition and performance.
OECD, Paris.
276 Carson E (2000). The Development of Board Sub-Committees. Company and Securiries Law Journal 18(6); 41 5-428. See
also: Saenger I (2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the Demand
for their Independence. The Corporare Governance Law Review (Deakin University) ](l): 147-189.
277 Ezzamel M and Watson T (1993). Organizational from, ownership structure and corporate performance: A contextual
empirical analysis of UK companies. British Journal of Management. 4: 161-1 76.
278 Schneider-Lenne E (1992) Corporate Control in Germany. Oxford Review of Economic Policy vol 8 No. 3; Charkham J
(1994) Keeping Good Company: A Study of Corporate Governance in Five Countries Oxford University Press.
279 Freeman R (1997). Does globalisation threaten low-skilled Western workers? In: Philpott J (ed) Working for Full
Employment. Routledge: London.

Figure 5.2:

Internal System of Ownership and ~ontrol*~O

The stakeholder model is usually referred to as the Continental-Japanese model,
where German approach is the most characteristic of the continental Europe. Although the
Japanese and German models of the corporate governance have developed under different
social and economic conditions, they both have common features, which allow for
conceptualization of the so-called Continental-Japanese model of corporate governance. This
model is characterized by smaller liquidity in comparison to the Anglo-American model.
280 Tarn OK (1999). The Developrnenr of Corporare Governance in China. Edward Elgar Publishing, Northampton; at p: 25.

Traditions of these two countries (i.e., Japan and Germany) have played the dominant
influence on development of their economies.281
These traditions have been shaped by families, bank and governments. OECD
statistics indicate that large parcels of shares make up 60% of capital on the shares market in
Italy but only 5% in Great Britain, the United States or Japan. Five largest shareholders in the
Italian firms has almost 90% of all shares, but only 41% in Germany and 21% in Great
~ritain~~~.
In countries of Continental Europe and Japan a corporation is an institution whose
interests are of concern to many groups such as investors, employees, suppliers, clients and
managers but these interests cannot be identified with unique interests of each group. It does
not seem a chance event that the international success of German and Japanese firms is
related on the focus of those firms to establish relationship of trust with their suppliers, which
supply production components of high quality. Moreover, these firms establish good
relationships with other stakeholders by including them in the consultation processes and
taking into account their interests, as well.
Germany and Japan pay attention to human capital and employees involvement in the
firm's activities. These countries treat human capital and employees involvement as
important factors of the firm's development and specific resources for the firm. German and
Japanese systems are characterized by activity of dominant shareholders. Their task is to
activate increase of the firm's effectiveness and to harmonize the interests of all
s t a k e h o ~ d e r sHence,
. ~ ~ ~ the corporation is perceived as a social institution, which has social or
community obligations. Consequently, there is a community's interest in defining the
corporate governance model of the firm.284

EMPLOYEES
Apart from the differences which exist between Japanese and German systems of corporate
governance, these two systems have a certain trait in common, namely that the traditional
decisions are made always assuming or taking into account the interests of employee in terms
of protecting these interests.
Sadowski D, Junkes S and Lindenthal S (2000). The German Model of Corporate and Labor Governance. Journal of
Comparative Labor Law and Policy 33: 45.
282 Brooks J (1997) Converging Culrures. Trends in European Corporate Governance. Price Waterhouse Coopers at p: 6.
283 Svenden A ( l 998). 7?zeStakeholder Strategy. Berret-Koechler Publishers: San Francisco
Sadowski D, Junkes S and Lindenthal S (2000). The German Model of Corporate and Labor Governance. Journal of
Comparafive Labor Law and Policy 33: 45.

BANKS

In both, the Japanese and German models, not the capital market but the banks play the
dominant role. As the matter of rule the banks have packets of the firm's shares to which they
provide

Consequently, the banks have significant control over these firms. It is said

that specific position and role of banks in the economy provide beneficial influences on the
firm's state of affairs.286Banks are in possession of more valid and reliable information than
most firms and this gives Banks an advantage and increased capacity to provide efficient and
effective control of

Furthermore, the bank's involvement with the firm increases

the firm's stability and ability to
However, the critiques of this model point to its weaknesses289. It disregards interests
of small shareholders, it has poor transparency and very secretive by not revealing much
information to shareholders and to the capital market. It is also not adequate to oppose the
pressure from foreign investments. Moreover, the political process adjusts the corporate
governance model in accordance with the interests of strong group and not to interests, which
would maximize the social welfare.290This applies to both Japan and Germany. These two
countries develop' strong banking systems at the end of the nineteenth century, during the
period of dynamic economic growth and with the strong help from the Stare. German banks
took advantage of their strong position and blocked introduction of certain laws which related
to publishing certain information or use of internal information, and protection of small
shareholders and thereby causing that this group of investors will not become economically
and legally able to protect their interests.291Furthermore, the political system assured the
development of laws, which maintain the dominance of banks292.
Sadowski D. Junkes S and Lindenthal S (2000). The German Model of Corporate and Labor Governance. Journal of
Comparative Labor Law and Policy 33: 45.

Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. Duke Law Journal 52(6):
1245-1276.
287 Clarke T (2004). Introduction: Theories of Governance - Reconceptualizingcorporate governance Theory After the
Enron Experience; p: 1-30. In: Clarke T (ed) (2004). Theories of Corporate Governance. The philosophical foundations of
corporate governance; at p: 7.
288 Aoki M (2000). lnformation and Governance in the Silicon Valley Model. Chapter 5; p: 169-199. In: Vives X (ed)
(2000). Corporate Governance. neorerical and Empirical Perspecrives. Cambridge University Press: UK USA Spain;
289 Tam OK (1999) The Development of Corporate Governance in China. Edward Elgar Publishing. Northampton; at 28 and
29
2w Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
291 Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market
in Bangladesh: Putting Cart Before the Horse? The Corporate Governance Law Review (Deakin University): l(]): 115- 146.
See also: Aoki M (2000). lnformation and Governance in the Silicon Valley Model. Chapter 5; p: 169-199. In: Vives X (ed)
(2000). Corporate Governance. neoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain.
292 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Sadowski
D, Junkes S and Lindenthal S (2000).The German Model of Corporate and Labor Governance. Journal of Comparative
Labor Law and Policy 33: 45. See also: Shleifer A and Vishny RW (1997) A Survey of Corporate Governance. The Journal
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German corporate governance derives from the provisions of the
Aktiengesetz, the "Stock Corporation Act" (the German Stock Corporation Act),
Mitbestimmungsgesetz, the "Codetermination Act" (the German Codetermination Act) and
Deutscher Corporate Governance Kodex, the "Code" (the German Corporate Governance
Code).
The German model of corporate governance has been shaped through Germany's
historical, cultural and social development293.Its dominant purpose is to assure the long-term
growth of the firm. The German model is also referred to as an internal model because control
of managerial activity takes place within the corporation. Legal barriers do not allow for such
control to be transferred beyond the corporation. The key characteristic of this model is lack
of open markets with the exception of product or service markets. This apparent lack of open
capital markets removes an instrument for supervision of the corporate governance practice in

erm man^^^^.
The genesis of the separate German model of corporate governance can be found in
Roman law. One outcome is the existence of many detailed regulations of firms with limited
liability, which were developed during the nineteenth century295. During the mid nineteenth
century in Germany there were attempts to search for instruments of corporate control beyond
that provided by the Supervisory ~ 0 a 1 - dEconomists
.~~~
focused their efforts on financial
reporting (i.e., auditing) and capital market.
During the 1870s quasi-management boards were formed. These quasi-boards were in
fact committees formed by shareholders, which were transformed into management board.297
Also, with time the representation on the board has widened, including this by the banks. In
those committees or boards there was no separation of supervision and control functions,
however, they had duty to protect public interest.298At the end of the nineteenth century the

293 For example, the characteristic for Germany separation of Supervisory Board and the Board of Directors was legally
introduced for the first time in the Nuremberg Code in the 1850s.
294 Hopt KJ, Kenda H, Roe MJ, Wymeersch E, Prigge S (eds.) (1998) Comparative Corporate Governance. The Study of the
Art and Emerging Research. Oxford University Press at 943
295 German approach was therefore different to that of Great Britain.
2% Saenger I (2005). Conflicts of Interest of Supervisory Board Members in a Gcrman Stock Corporation and the Demand for
their Independence. The Corporate Governance Law Review (Deakin University) l(1): 147-189.
297 Carson E (2000). The Development of Board Sub-Committees. Company and Securities Law Journal 18(6); 415-428.
1'3 Carson E (2000). The Development of Board Sub-Committees. Company and Securities Law Journal 18(6); 41 5-428.

law endorsed control functions of the Supervisory Board but these boards have
simultaneously continued their earlier functions to advise and communicate.299
The supervisory boards were introduced on a large scale only as a result of workers'
demands during the period of revolution, which took place in Germany soon after the World
War One. Establishment of this kind of form of corporate control can also be explain in terms
of specifics of the capital market existing at the time in ~ e r m a n ~ . ~ItO was
O German tradition
to search for capital in banks and not in public subscriptions as it was taking place in Great
Britain. Because banks have the legal right to nominate their representatives to the
Supervisory Boards, therefore, when investing in the firm, the banks have also a direct
influence on the firm and they have direct access to valid and reliable information of the
firm's management and therefore effectiveness of their investment into the corp~ration.'~'
This situation finds reflection in various aims for which financial reporting is prepared
in Germany which markedly differs from the purpose of financial reporting in Great Britain.

In the Great Britain, the financial reports are traditionally perceived as a management
document whereas such reports in Germany are perceived in terms of taxation. Preparation of
the yearly report responsibility lies in the Supervisory Board. It is further emphasized that
auditing and reporting have as its main purpose to secure creditors and to maintain
continuance of the firm, and not to promote preference of creditors.302Therefore, the
principle of caution is considered as the most important one in accounting. This principle also
has great significance in the taxation politics realized by German firms.
Over the last few years the German government has promoted new regulations
regarding possibility of preparing by firms consolidated reports by taking into consideration
international accounting principles. There are also changes proposed regarding the corporate
laws and commercial or trade code. These changes will enlarge publishing requirements of
the German firms registered on the stock exchange. The suggested changes refer particularly
to data allowing orientation as to the future development of a firm and assess the potential

Saenger 1 (2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the Demand for
their Independence. The Corporate Governance Law Review (Dcakin University) 1 ( 1 ): 147- 189.
Reidenbach D (2004). No Stock Options for Supervisory Board Members of a German Stock Corporation:A Comment on
I n re Mobilcom AG, BGH I1 ZR 316102 of 16 February 2004. German Law Journal 5(4): 347-354.
301 Aoki M (2000). Information and Governance in the Silicon Valley Model. Chapter 5; p: 169-199. In: Vivcs X (ed)
(2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain;
M2 Keay A (2004). A Theoretical Analysis of the Director's Duty to Consider Creditor Interests: The Progressive School's
Approach. Journal of Corporate Law Studies 4(2): 307-344.

risk involved. Similar concerns are made in reference to the statutory audit, which would
widen assessment of developmental perspectives of the firm and investigation of risks303.
"Harmonised accounting standards alone will not do the job. If proper corporate
governance and auditing procedures are not in place, the scope to misstate financial statements
will be higher".304
The main characteristic traits of the German corporate governance model are therefore
the universal role of banks, two-tiered management of corporation and participation of
employees in the firm's management.305 In the German system the firm is a dynamic system,
which has ability for self-organization and reconstruction. Apart from a personality, the
German firm has its own character and aspirations306.
This model, as previously stated, assumes participation of employees and shareholders
in the management of the firm. As a rule, in large corporations half of the supervisory board
is selected by employees and half by shareholders. This significant participation of employees
in the management of the firm is characteristic of the German business culture, which
distinguishes this model from amongst others. Moreover, there is a justified internal and
external co-operation of members of the supervisory board.307
Literature review of the German system of corporate governance justifies the assertion
that attention paid to the increase of the investors' wealth is balanced by equal attention paid
to the interests of employees and clients of the firm. This is realized through informal and
formal structures308. The formal legal structures are expressed in Works Constitution Act
(1972) and CO-determinationAct 1976. These Acts established workers' committees309and
workers' representatives which participate in the German, two-tiered model of the corporate
governance.
In this model, as already indicated, there is legally endorsed two-tiered management
of the firm: by the board of directors and by the supervisory board.310The legal conception of
the supervisory board was introduced by the CO-DeterminationAct (1976) and from that time
303 Lannoo K (2003). The Emerging Framework for Disclosure in the EU. Journal of Corporare Law Studies 3(2): 329-358;
at p: 353-354. See also: Hopt KJ, Kenda H, Roe MJ, Wymeersch E, Prigge S (eds.) (1998) Comparative Corporate
Governance. The Study of the Art and Emerging Research. Oxford University Press at p: 743.
Lannoo K (2003). The Emerging Framework for Disclosure in the EU. Journal of Corporate Law Studies 3(2): 353.
Michie J and Oughton C (2002). Employee Participation and Ownership Rights. Journal of Corporafe Law Sfudies 2(1):
139154.
306 Kay J, Silberstone A (1995). Corporate Govemance. National lnstirure Economic Review. ; at p: 288.
Saenger I (2005). Conflicts of Interest of Supervisory Board Members in a German Stock Corporation and the Demand for
their Independence. The Corporate Govemance Law Review (Deakin University) 1(l): 147- 189.
308 Literature Survey on Factual. Empirical and Legal Issues (2000). The ESRC Centre for Business Studies. University of
Cambridge: Cambridge.
309 The workers' committees are the bodies representing workers in corporations.
" O Reidenbach D (2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment on
In re Mobilcom AG. BGH 11 ZR 3 16/02 of 16 February 2004. German Law Journal 5(4): 347-354.

there are ongoing discussions concerned with function and quality of this supervisory board;
in particular in situation of crisis.3" In 1998 in Germany a limited reform concerned with the
supervisory boards took place to enhance its effectiveness312.
The chairperson of the supervisory board and its members are selected by
shareholders and

The chairperson has the right to vote. The supervisory board

nominates and calls off members of the board, who cannot be part of the board but are
obligated to submit reports to the board. The supervisory board controls actions of managers
and assesses and eventually vetoes investment plans proposed by them. The supervisory's
board purpose is to take care of the firm's interests but not other interest groups or
stakeholders. The supervisory board submits to the shareholders the report regarding changes
in the position of management directors who are members of the board of directors and the
supervisory board. This report also informs about action of the firm and presents the
supervisory's board position about various important issues. Assessment of the yearly
financial report of the corporation is very limited and usually relates to the report only which
is submitted in a written form. The chairperson of the Supervisory board usually answers
questions regarding members of the board of directors and the supervisory board.314The
document known as The Data Protection Act (Datenschutzgesetz) does not permit answer to
questions regarding individual awards of the managing directors. Most work of the
supervisory board is carried out by special working committees of

There is also a

close relationship between the CEO, the directors and the Chairman of the supervisory
board.316
German banks have a strong influence on the corporation and the control over it. An
important role of banks is determined by the fact that the banks are not only major creditors
of firms but also shareholders, members of supervisory boards and proxy of shareholders,
who entrusted their shares in the bank's deposits.317Hence, the banks can support the
P
-

P
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312 Reidenbaeh D (2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment
on I n re Mobilcom A G , BGH I1 ZR 3 16/02 of 16 February 2004. German Law Journal 5(4): 347-354. See also: Hopt KJ,
Kenda H, Roe MJ, Wymeersch E, Prigge S (eds.) (1998) Comparative Corporate Governance. 73re Study of the Art and
Emerging Research. Oxford University Press at p: 259 and 227.
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managers of firms and eliminate market of corporate

Conflicts between banks and

other shareholders in the area of preferred level of risk contributes to diminishing of positive
traits of this model.
In Germany, the capital market has limited significance. Public offers of the firm's
shares are rare and large firms often have investors possessing large packets of shares, which
resemble hose of private firms. However, there is an inadequate protection of minority
shareholders and the law allows the banks to possess large packets of

share^."^

DUALBOARD SYSTEM
BASF Aktiengesellschafr is a German Stock Corporation organized under the Stock
Corporation Act. German stock corporations have a dual board system with a management board
(Vorstand) and a supervisory board (Aufsichtsrat).
German model of corporate governance has therefore two major elements, namely:
1.
2.

Board of Management [BOM] (Unternehmensj%hrung[corporate management]; and
Supervisory Board [SB] (Untemehmenskontolle [corporatecontrol]

A clear separation of management (Vorstand) and oversight functions (Aufsichtsrat) is
mandatory under the German Stock Corporation Act. There is a strict prohibition of simultaneous
membership on both boards. The work of the Supervisory Board and Board of Management is
specified in Rules of ~ r o c e d u r e . ' ~ ~
The Board of Management is responsible for managing the company and representing it in its
dealings with third parties. The areas of responsibility assigned to individual Board of management
members reflect the company's divisional structure and consists of a number of management
departments. Centralized management responsibilities are assigned to the Chairman or Speaker of the
Board of Management, the Board member responsible for Finance and Controlling, and the Board
member responsible for Human ~ e s o u r c e s . ~ ~ '
The Board of Management must also set up and ensure an adequate risk management within
the company. The members of the Board of Management, including its chairman or speaker, are by
318 Tam OK (1999) The Development of Corporate Governance in China, Edward Elgar Publishing, Northampton. at p: 3 1 :
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law considered as peers who share a collective responsibility for all management decisions. This
board must keep the Supervisory Board fully informed of all relevant business developments, plans
with potential risks as well as of any deviations from original business plans. The reporting
obligations of the Board of Management are specified by the Supervisory Board in accordance to or
even beyond statutory requirements.322
The Supervisorv Board of large German stock corporations is subject to the principle of
employee codetermination pursuant to the Mitbestimmungsgesetz (Codetermination Act).
This board oversees the company's management and appoints and removes its members.
Members of this board are not permitted by law to be involved in the day-to-day management of the
company. The company's articles of association or its supervisory board specify matters of
fundamental importance that will require the approval of the supervisory board. These matters include
decisions or actions, which could substantially change the company's assets, financial position or
results of operations.
The Supervisory Board meets a few times a year in according with the minimum statutory
requirement. The German model of corporate governance is represented in Figure 5. 3 below.
It illustrates the characteristics described above in terms of separation of management
function from the supervisory one. A supervisory board, selected by shareholders and
employees has no powers to direct or make management decisions but has powers to select,
approve or dismiss the board of directors.

Figure 5.3:

German Model of Corporate Governance
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The Supervisory Board has also responsibility for accountability of the Board of
Directors. Given that the Supervisory Board does not actively participate in the management
of the firm, the Board of Directors must provide reports regarding the strategy and political
activity of the corporation, its financial viability, state, and all relevant business transactions
on regular basis.325
It is important to note that in Germany the dispersed, small shareholders have only a
small percent of the firm's shares. The largest number of shares is in possession of
corporations, banks, institutional investors and retirement funds. A clear pattern of crossholdings is very clear in this arrangement. There is also a very clear and strong control over
the corporation by the bank.326The bankers also play an important role in the supervisory
boards, often in a chairman's role. This position gives them a powerful influence in terms of
selecting the firms' strategy as well as in selecting members for the board of directors.327
The firms involved in production of goods and the financial institutions in Germany
are protected from pressures of the capital markets. This protection is achieved by cross
ownership of shares, which in turn is supported by the existing CO-determinationsystem
through involvement of employees in the management of the firm.328On some views the role
of the banks in financing the German industry is exaggerated. In fact, it is the profits saved by
the firms are the main source of their finance and power.329The fact is, however, that credits
provided by the banks are an important source of an external capital instead of issue of shares.
Although the large part of capital invested in shares is controlled by banks or large investors,
this does not in any way indicate any similarity to an agency model: owner-manager. The
existing structure of ownership is characteristic of the German concept of a social firminstitution. Such a perception of a corporation is supported by other structures of the German
market, such as supervisory board and co-operating institutions.330
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The stable, well and effectively functioning economy contributing to the Renish
system of capitalism had begun to change in the eighties of the twentieth century. Political
transformations of the nineties and the costs involved in the unification of Germany caused a
serious crisis. A need had arisen to reform the social market economy. Simultaneously,
various pressures contributed to changes in the Supervisory Board of the corporate
governance, similar to those in the USA. Such changes have been expressed in the structural
changes in the German finance sector, increasing savings levels amongst the general public
and evolution of ways to allocate those savings.33' However, the fundamental differences
between the German and the UDS corporate governance systems do exist. The politics of
Germany has contributed to emergence of a stable and dynamic banking system. In the 1960s
the banks collected more than half of financial resources of the households. However, in the
1970s, the investors began to withdraw their investments in the banks in order to transfer
these into the financial instruments, which could bring better investment returns, such as
shares, insurance and trust funds.
In the recent years the German banks have entered into the competition on a global
scale to attract savings from the foreign clients and to encourage investors with offers of
higher returns on their investments.332 The main banks involved are: Deutsche Bank,
Dresdner Bank and Commerzbank, which jointly control 80% of all savings from the
households in Germany. The competition comes from the insurance funds such as Allianz and
Munich Re.
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One of the important changes, which have a direct impact on the discussed system of
corporate governance, is an evolution of an attitude of the German financial sector to
investments into the corporations. The large banks have begun to reduce their investments
into the firms. Simultaneously, the banks demanded from the corporations higher returns for
their investments and also have begun to be more actively involved in the firms' management
or increasing their acquisition of shares, even at the rather unattractive taxation consequences
which have followed. Also, the cross shareholding has also decreased. At the end of the 1998
the German firms were only having 30.5% of all shares in German corporations. The foreign
Cook J, Deakin S and Hughes A (2002). Mutuality and Corporate Governance: The Evolution of UK Building Societies
Following Deregulation. Journal of Corporate Law Studies 2(1): 1 10-138.
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Studies 3(2): 283-298; at p: 284-292. See also: Allen F and Gale D (2000). Corporate Governancc and Competition. Chapter
2.; p: 23-94. In : Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge
University Press: UK USA Spain; at p: 62-76.
333 Hellwig M (2000). On the Economics and Politics of Corporate Finance and Corporate Contml Chapter 3: p: 95-136. In: Vives X (ed)
33'
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investors also increased the ownership or control of the shares in the German firm to

The above analysis indicates that there are significant changes in the German
corporate governance towards the US system; however, the fundamental principles
established in Germany seem resistant to mutation at this point in time. The dominant reason
for this is that:
"In Germany, the stakeholder model operates in a rather different way. The corporation
is seen as representin various interest groups whose goals have to be coordinated in
the national interest".' 9
Hence, the disparity between the way corporate performance is measured in a
stakeholder approach (e.g., in Germany) and the shareholder approach (e.g. USA, Britain, or
~ u s t r a l i a ) In
. ~ Germany
~~
corporate performance is not measured in terms of the success of
individual corporate shareholders but in national term. Hence, this disparity is hardly possible
to reconcile.

Japanese model is an excellent example of the power of paradigm, recognizing
cultural and historical forces that impact on the law and corporate governance.
"The Japanese conception and role of the law is heavily influenced by the religion of
Confucianism. Its central precept is "wa", meaning harmony. As such, it is a concept
superior to, and one that predates the law".''
In Japan, the stakeholder model operates in a rather different way than in Germany.
The corporation is seen as part of business networks or Keiretsu, where corporate
performance is measured "in terms of the success of the network rather than by individual
corporate shareholder wealth. Thus:
"The stakeholder approach tends to encourage intergroup trade and long-term
commitment. It also tends to act to prevent hostile takeovers and limit individual
opportunism".338
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The most significant characteristic of the Japanese model of corporate governance is
the role of the banking system as a source of capital and also as the origin of the important
and strong participant in the decision-making processes of the corporation.339A cross
shareholding is also typical of the Japanese corporate governance. As a consequence, a kind
of stability is entrenched and there are hardly any hostile takeovers in place.340
In the literature on the subject, the Japanese system of corporate governance is
characterized by the following aspects:34'
Shareholders are control oriented;
Share ownership by investors and control based investments;
Involvement in corporate governance of employees who have no formal
representation on the supervisory board;
Ownership of shares by suppliers and clients;
Long-term relationship with suppliers and clients;
The State interventionism without share ownership in a corporation.

Under the existing arrangements, the separation of ownership and control is not a
serious issue in Japan because the concept of a large corporation is merged with that of a
social organization. Hence, an issue of a private contract is of little concern.342In Japan there
is no significant difference between formal - legal structures of large firms and concerns
managed by the owners, as it is demonstrated in the majority of the European firms.343The
dividing line in Japan is formed by operational structures and economic functions rather then
by the legal ones. In the majority of Japanese corporations there is no agency relationship
between shareholders and managers.
The Japanese corporations of different styles remain similar, however, in reference to
the following issues:
Willingness to undertake branch specific education or training, but difSerent
from those characteristic for the given corporation;
Ensuring security and continuity of employment for the employees;344
Appropriate use of the market power available to the corporation;

339 Literature Survey on Factual, Empirical and Legal Issues (2000). The ESRC Center for Business Studies. University of
Cambridge, at p: 7.
340 Franks J and Mayer C ( 1 992). Hostile takeovers and the correction of managerial failure. Journal of Financial
Economics 40: 163-81 ; Shleifer A and Summer LH (1988). Breach of Trust in Hostile Takeovers. National Bureau of
Economic Research. University of Chicago Press: Chicago.
341 Hopt KJ,Kenda H, Roe MJ, Wymeersch E, Prigge S (eds.) (1998). Comparative Corporate Governance. 73e Study of
the Art and Emerging Research. Oxford University Press, at p:
342 Kay J and Silberstone A (1995). Corporate Governance. National Institute Economic Review, August; at p: 289.
"3 Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory
Economies? 7ke Corporate Governance Law Review (Dcakin University) 1 ( 1 ): 2 1-91.
344 Freeman R (1997). "Does globalisation threaten low-skilled Western workers?' In: Philpott J (ed) Working for Full
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Readiness to undertake investments and developmental activities even if it is
expected that these will not have a direct transfer to increase the market price of
shares.
In the Japanese understanding the corporate governance refers to activities of the
supervisory board whose members are selected and appointed to represent shareholders. They
have the right to manage the corporation and monitor the managers in order to ensure
effective management and responsibility towards the shareholders. The supervisory board is
therefore the basic controller of the corporation. The supervisory board monitors managers in
order to ensure that the value of the firm is maximized in the long run. It must also report its
activities to various groups of stakeholders, but in particular, to the shareholder^.)^^

In practice, however, the various functions of the supervisory board and the managing
directors are not always clearly delineated. Moreover, the supervisory board is not always
equipped with the necessary powers and possibilities necessary for efficient and effective
work required of the supervisory board.346
The conventional model of Japanese corporate governance has two-tiered
management structure. The supervisory board which functions as a strategic decision maker
and as the auditors advisory board, which is responsible for the audits the activities of the
board of directors running the daily business of the corporation. However, the auditing
advisory board activities are of ex post nature and it is isolated from the decision making
process. Hence, the supervisory board has no real decision-making powers. The process of
decision-making belongs to the board of directors involvement in the business management.
However, most of the members of the supervisory board are also the internal, managing
directors of the firm who are usually the employees of the corporation, as well. The members
of the supervisory board are the top-level managers, retired directors and a few directors of
corporations, which have interrelated business interests. Under such circumstances,
realization proper of the tasks attributed to the supervisory board is difficult.347
The stability of cross-share-holding withholds the development of market corporate
control. It is believed that this very stability favors the long-term growth and realization of
interests of all stakeholders. Such cross-holding is not only a monitoring mechanism but it is
also a positive force, which shapes useful production structures.348On another view, the

"'Reidenbach D (2004). No Stock Options for Supervisory Board Members of a German Stock Corporation: A Comment on
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structure of mutual relationships between the firms is a contributing factor, which enhances
growth of Japanese economy.349It must be stressed, however, that it is the firm, which selects
the shareholders to whom the shares are sold which is contrary to the practice in the AngloAmerican model.
It would be difficult for the external directors to gain loyalty from the firm and to
efficiently and effectively utilize the existing resources. Therefore, submitting to
subordination of the capital market and corporate control has not been of great importance.3s0
The internal promotion processes and nominating the external directors does provide an
effective substitute for the market control of the c o r p o r a t i ~ n . ~ ~ '
In the literature of the subject it is also argued that in the Japanese system the
supervisory board and the shareholders in General Meeting do not perform any practical
function but simply fulfil1 the legal obligation required of them. The competence of the
Supervisory Board should have been clearly delineated in order to guarantee not only an
effective management but also careful reporting which is essential for the firm's survival on
the global market.

2 1. In: Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press:
UK USA Spain; at p: 9.
349 Gerlach M (1992). Alliance Capitalism: The Social Organization of Japanese Business. Barkley, at p: 239.
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351 Aoki M and Patrick HT (1994). The Japanese Main Bank System. Its Relevance for Developing and Transforming
Economies. Oxford University Press.
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Japanese Model of Corporate Governance
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In order to facilitate the adaptation of the corporation to the complex global market
and to assure availability of honest and reliable advisers for the board of directors, various
postulates concerned with the change of functions of the supervisory board are availab~e."~
The Japanese model of corporate governance, as represented in the Figure 5.4
resembles the German model due to the similar role and influence of the banks on the
corporations in both economies.355The stability of the shareholding system and the mutual or
cross shareholding is the dominant characteristic of the Japanese model of corporate
governance. Large Japanese corporations are usually the owners of major packets of shares,
which they do not circulate. The studies demonstrated that individual investors making up

98% of shareholders hold merely 17% of the shares. Moreover, it was also established that
only 20-30% of issued shares remains in circ~lation.~'~
Also, five of the largest shareholders
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Comparative Labor Law and Policy 33: 45.
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in Japan own 33% of shares, which compares to 25% of such ownership in the U S A . ~ ~It'
must also be noted, however, that the remaining shareholders are also contributing to the
stability of the corporations and therefore akin to the owners. An impact of individual
shareholders on the corporations is negligible.
The long-term cross-ownership of shares has its origin in the banking system where a
leading bank takes the responsibility of monitoring the corporation also on behalf of other
banks and creditors.358As noted earlier, the network of mutual ownership of shares, denoted
by the term "keiretsu" has become a characteristic feature of the Japanese model of corporate
This is the model in which financial institutions play a significant role in terms
of active participation in the supervisory board whilst providing capital, financing the
corporate needs. A group formed by firms is strongly linked or associated with a large
commercial bank. Keiretsu can be defined as "a conglomerate of many companies clustered
around one parent company. The companies usually hold shares in each other and are often
run by one family."360 Korean term for the keiretsu is chaebol.
As indicated above:
"In Japan [...l these business networks or keiretsu, tend to measure corporate
performance in terms of the success of the network rather than by individual corporate
shareholder wealth. The stakeholder approach tends to encourage intergroup trade and
long-term commitment. It also tends to act to prevent hostile takeover and limit
individual opportunism".36'
In Japan there exist six keiretsu as listed in a Table 5.3below:

Table 5.3:

Six keiretsujb2 in the Japanese Corporate System
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A Keiretsu Council has as its members, the CEOs of major suppliers and customers. It
also has representatives from a Bank or Trading House, which monitor operations. Also, each
member of a Keiretsu Council has an independent constituency to which he is accountable, as
provided above in the list of six keiretsu. A Keiretsu Council is made up of strategic
stakeholders who have the requisite data, information and knowledge and also the necessary
mans and incentive to assure integrity of such data, information and knowledge which can be
a deciding determinant in decision making and control system of a firm.364This two-tiered
organizational form assures the participation of strategic stakeholders in the control system
which strengthens the firm's capability to adjust to changes in their environment and increase
the capability of a corporation to acquire, process and control data, information and
knowledge.365
It is argued that an alternative model of corporate governance could vest control in a
body of natural persons and not in the coalition of institutional investors representing the
Japanese keiretsu. It is disputed that money managers are principals. Their direct involvement
in corporate governance should take into account not only the size of their portfolios but also
the validity of their arguments and the relevance of their experience.
In Japan, the activities of the corporation are in principle financed or credited by a
major bank; and this bank has the shares in the corporation, too. The bank has also its
representatives in the supervisory board. Their task is to assist the board of directors,
individual directors and managers. However, in principle, these bank representatives do not
actively participate in the running of the corporate business. They become actively involved
in the management matters when the corporation is perceived to be in a financial crisis.366
Banks are allowed to own up to 5% of shares in a particular corporation but the financial
institution are allowed to have up to 40% shares (n a particular corporation). The keiretsu
corporations obtain capital primarily from the financial institutions belonging to a group, but
363 Matsumoto K. Translated from Japanese by Thomas I Elliott (1994). The Rise of the Japanese Corporate System. Kegan
Paul International: London and New York.
364 Aoki M (2000). Information and Governance in the Silicon Valley Model. Chapter 5; p: 169-199. In: Vives X (ed)
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also: Bosch H (1993).
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365
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primarily from a dominant commercial bank. The bank is also responsible for monitoring of
corporations belonging to a group and assisting those corporations in overcoming the crisis.
The banks accept this expensive and difficult responsibilities in order to gain and maintain
their good reputation.
The corporate governance of these organizations is CO-createdby the Japanese norms
or patterns of culture. In these organizations exist numerous chains of varied formal and
informal associations and connections between members of a group. These links integrate all
involved and motivate to compete for an improved position. In the Japanese corporate
governance model both the clients and suppliers of the particular keiretsu are given the shares
in order to eliminate the agency problems.367
Japanese firms pay a particular attention to invest in the specific human capital, which
determines a long-term development of the corporation. Therefore, a hasty employment
restructuring is not permitted.368 This is considered a positive feature of the Japanese
corporate governance. However, certain views promote the need for transfer of retraining of
employees rather than introducing redundancy measures in order to increase the economic
effectiveness of the firm. Moreover, this tactics is also in place to fulfil1 the ethical
requirements of the Japanese culture and the Japanese understanding of capitalism and
corporate governance.
The employees in Japan do not have, however, any formal representation in the
corporate governance. Even though the employees of Japanese corporations do not have
formal mechanisms of control over a firm, they still have a strong and important influence on
the most important decisions taken by the firm. This is a very specific and essential
characteristic of the Japanese model of corporate governance, which is denoted by so called

"kygoizm" or Japanese corporatism.369
However, the literature on the subject notes that in real life, but due to breakdowns of
market and administrative regulations, the mechanism of Japanese market does not always
function correctly. The government interferes in the corporate governance of corporations,
creating tools of political economy370and taking advantage of "amakudari" tradition. This

amakudari tradition involves employment of retired members of the government as directors
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in the corporate governance of private corporations. This creates a channel for information
flow and gives the government the opportunity to interfere into the shaping of modes
involved in the management of firms.371From this point of view the supervision of managers
regarding correct allocation of rents between participating groups of investors is essential.
Consequently, the managers are actively engaged in disclosing the share of rents between the
participating groups of investors and the structures of the corporation. In this way, the
corporate governance accepts its social responsibility because the duty of controlling the
managerial conduct contributes to transparency of the capital market.372All possible mistakes
or inadequacies can contribute to the situation where directors may not be able to adequately
co-ordinate the interests of particular groups of participating investors.
This form of corporate governance seems to suggest that Japanese do not trust the
price of shares on their capital market; possibly because such prices are not the expression of
free or unrestricted market prices. Their value is distorted not only by the cross ownership of
shares, which are not subject to circulation, but also because of intervention from the Ministry
of Finance. The conduct of this Ministry influences also other aspects of Japanese corporate
governance. It refers to banks, which can own shares in the corporations to which they lend
money. This dual role of the banks was once considered to be the key to the Japanese
managerial success. It did reduce the agency costs of the corporation and assured better
monitoring of the decision-making processes. It also allowed the directors to make decisions
of a very high risk regarding long-term undertakings. This strategic approach provided
corporations with certainty of obtaining form the banks the necessary support to finance such
long-term projects. This has in turn caused an interdependence of bank and the economic
situation of Japan. Here, the appreciation of the prices of shares has provided an essential
soured of lending capital. Following on after the 1989 crisis was the disappearance of hidden
capital reserves and threatened the solvency of banks and stability of Japanese system of
payment. The situation was further exacerbated by the existing "pyramid of investments" or
fact that certain firms were the owners of shares of the other firms.
Japanese corporate governance is also denoted as "shacho" type system of corporate
governance. "Shacho" stands for the Japanese Principal Managing Director who is also the
leader or chairman of the supervisory board. Characteristics of this corporate leader, chosen
from amongst other of its employees are: great effectiveness, courage, reliability, a high level
371 Aoki M (2000). Information and Governance in the Silicon Valley Model. Chapter 5 ; p: 169-199. In: Vives X (ed)
(2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain
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a Broader Social Frame. Journal of Corporate Law Studies 3(1): 3-39; at p: 24-27.

of intelligence and culture, great ability to communicate with others. He is said to understand
and accept the goal, which the corporation intends to achieve in the future. These special
qualities, however, will be of no value, if he lacks responsibility and determination to realize
the values of the corporation in the long term. If fact, the position of shacho is dependent on
his personal commitment involving full personal sacrifice on his part where he is prepared to
be engaged in realizing the interest of shareholders whose only desire is to maximize their

The realization of this goal would not be possible without support and appropriate cooperation of employees and mangers. In order to improve cooperation and assure it's
effectiveness the Japanese corporations introduced unique tools such as a bonus system and
plan for options in share acquisition based on the corporation sharing with the employees the
profits. The purpose of this approach is to assure agreement between maximizing profits for
shareholders and maximizing profits of the remaining groups of participating s t a k e h o ~ d e r s . ~ ~ ~
The Japanese method of quality control during the production processes has created a
system with positive assessment and denoted "zero defects". 375

This systern allowed for

detecting defects of component parts during their production or assembly process and
consequently, final control stage assured the free defect product. At this point in type some
efforts are made to introduce this approach of "zero defects" into the corporate governance.
This implicates an ongoing control exercised by the supervisory board.376
The existence of mutual interdependence between the firms and banks is instrumental
in engagement of financial institutions into the most important investment decision-making
processes of the corporations.377 It is of interest to note that the dominant finance provider to
the company and not a major shareholder has the power of influence as to how the firm
should be

However, the Japanese corporations have been in process of liberating

themselves from the power of the banks. Since the 1980s the firms are limiting their projects
to investments they can afford from their own, internally generated capital. Consequently, the
influence of a bank on a firm becomes limited and sometimes or removed.
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On some views,379there are two kinds of influence, which vitiate proper corporate
governance in Japan. Firstly, shareholder activism in Japan interferes and damages the
interests of the corporation. Dividends are paid out as an interest from the nominal value of
the corporate shares; hence the shareholders should not have any say regarding the matters of
running the business by the firm. Secondly, there is no proper connection between the
shareholders and the supervisory board, which could have lead to integration of board of
directors and supervisory board.)" Almost all of the members of the supervisory board are
employees of the firm, people from outside of the corporation but they are also managers and
members of the supervisory board. Because of the input of informal information and a lack of
interference into the business matters of the firm by the shareholders, there is almost no need
for information provided by formal reports, as it is of importance in other countries, such as
the U.K., for example.

In Japan there is a two levels, mandatory system of financial reporting introduced by
the Commercial Code. The Code has an objective to protect the creditors and recent finance
providers. Such reporting is also required by the Securities and Exchange Law which
promotes information needs of future investors that require a more detailed or comprehensive
disclosure from the firm than that required by the current investors or creditors.38'
It is also important to note that the Japanese firms can employ two types of auditors:
(i) statutory auditors - "kansayaku" and independent account auditors - "kaikeikansanin".
Regulatory requirements regarding their appointment and responsibilities differ and this
difference is determined by the size and kind of the firm.382
Corporations must engage statutory auditors (kansayaku) that do not need to be
accountants or professional economists. They are selected and appointed by the shareholders
in meeting. In large firms they must appoint three kansayaku of which one must come from
outside of the firm. They are primarily responsible for supervision of operational aspects of
the firm, namely to monitor activities of the managing directors and assuring that the business
complies with the legal obligations and is fraud free.
379 Mochizuki K (1992). "Corporate Governance in Japan." Investor Relations. November - December.
380 Felton RF, Hudnut A and Witt V (1995). "Building a stronger board". The McKinsey Quarterly. 2: 162-175; Felton RF,
Hudnut A and Witt V (1995). "Building a stronger board". The McKinsey Quarterly. 2: 162-175.
381 Keay A (2004). A Theoretical Analysis of the Director's Duty 10 Consider Creditor Interests: The Progressive School's
Approach. Journal of Corporate Law Studies 4(2): 307-344. See also: Parkinson J (2003). Disclosure and Corporate Social
and Environmental Performance: Competitiveness and Enterprise in a Broader Social Frame. Journal of Corporate Law
Studies 3(1): 3-39; Aoki M (2000). Information and Governance in the Silicon Valley Model. Chapter 5; p: 169-199. In:
Vives X (ed) (2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA
Spain;
382 Vegel D (1999). The Dynamics of Regulatory Convergence; at:
http://forum.london.edu/lbsfacpubs.nsf/workingPapersTableV iew/C247AA2307AE8AF280256A24003DF52 l/$File/paper%
2029.pdf

The independent accountant auditor (kaikeikansanin) must be a professional holding
appropriate qualifications and license; and his role is to verify or audit financial reports of the
corporation. Such auditor is selected and appointed by shareholders in meeting. A close
working relationship between the two kinds of auditors is promoted. When an independent
accountant editor discovers anomalies and any other problems in the financial report he has
duty to inform the statutory auditors about these matters.383
The accounting dualism in Japan has historical origins in the laws regulating
corporations and the laws regulating securities.384The corporate law has been formed on the
basis of the nineteenth century German law but the law regulating securities has been taken
over from the USA law after the World War Two. The accounting standards were harmonized
with time. The corporations have obligation to prepare formal reports twice a year in two
forms: consolidated and non-consolidated. The yearly report has to be investigated by an
expert auditor.
Thus, the corporate governance involving a major bank in the firm's business and the
auditing system are considered the reasons for the success of the business in Japan. This
approach assures an intensive monitoring of the firm's activities and overcomes information
asymmetry issues and easy riders concerns.385
There are also critics of the Japanese model of corporate governance. This critic
emerged when the Japan was troubled by the recent financial crises. To address the criticisms
and improve the corporate governance of the firms, a group of the largest Japanese banks,
financial institutions and corporations involved in production have formed an organization
known as Corporate Governance Forum of Japan. The recommendations of this

5.5

MODELS WITHIN THE HYBRID PARADIGM
The State is no longer the dominant source of legal and economic rules in this context.

The forces of globalization have engaged various corporate governance paradigms into the

383 Lannoo K (2003). The Emerging Framework for Disclosure in the EU. Journal of Corporate Law Studies 3(2): 329-358.
See also: Hopt KJ, Kenda H, Roe MJ, Wymeersch E, Prigge S (eds) (1998). Comparative Corporate Governance. The study
of the Art and Emerging Research. Oxford University Press, at p: 936-937.
Hertig G and Lee R )2003). Four Predictions about the Future of EU Securities Regulation. Journal of Corporate Law
Studies 3(2): 359-399.
385 Wright DJ (1990). lnternational Technology Transfer with an Information Asymmetry and Endogenous research and
Development. University of Sydney, Department of Economics: Sydney; Aoki M and Saxonhouse GR (eds.) (2000). Finance,
Governance and Competitiveness in Japan. Oxford University Press, at p: 79; Wright DJ (1990). lnternational Technology
Transfer with an lnformation Asymmetry and Endogenous research and Development. University of Sydney. Department of
Economics: Sydney

tug of war, symbolizing "globalization as a bulldozer.386 Two major players are AngloAmerican and Euro-Japanese paradigms. The first one is in the search of gains for
"individually oriented" shareholders, whereas, the second one is "pluralis tically oriented"
groups of stakeholders, including shareho~ders~~'.
The European Union is undergoing or has undergone a paradigm shift. The transition
of country based economies and jurisdictions to the unified market and jurisdiction promotes
the shift and the development of novel corporate governance models.388France has been an
experimental subject where there is a choice between the Anglo-Saxon and German system of
boards.389The Anglo-Saxon option predominates, with mostly outside directors nominated by
incumbent management.390 In both approaches, however, workers are observers in the board.
Government intervention coupled with cross-shareholding with a system of noyeau dur or
core investors is traditionally in place. This setting provides revolving door for

bureaucrat^^^'.

Research provides evidence for integration of the common law and civil law
paradigms, which produce novel, hybrid models resembling each other in important aspects.
Thus, a new trend of share ownership in continental Europe is on the rise towards the
dispersed shareholding, so characteristic of the Anglo-Saxon pattern. Whereas, in the
common law countries there is an increasing trend towards concentrated ownership of shares,
set by the institutional investors392.
Apart from the benefits of this integration process, some negative aspects could also
be noted. Thus, improvement of one aspect of corporate governance may weaken another. For
example, the more active corporate governance control of the market could increase
disciplinary measures over managers. The fear of managers to lose their jobs if their longterm, strategic decisions may pose a risk of failure may contribute to the shift from long-term,
strategic decision-making to short-term, short-sighted but less risky with poor financial gains.

386 Branson DM (2004). The Very Uncertain Prospects of 'Global' Convergence in Corporate Governance; from Cornell
International Law Journal (2001); p: 259-286. In: Clarke T (ed) (2004). Theories of Corporate Governance. The
philosophical foundations of corporate governance; at p: 261.
387 "Corporate Governance Principles - A Japanese View" (1997). Interim Report. Corporate Governance Forum of Japan.
Corporate Governance Committee.
Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No Interest to or for the Central European Transitory
Economies? The Corporate Governance Law Review (Deakin University) 1 ( 1): 2 1-91.
389 This is not much of a choice because of the complexity of issues involved on the paradigm's battlefield. See, for
example: Axelrod R (1980). Effective Choice in the Prisoner's Dilemma. Journal of Conflict Resolution. 24.
390 Rosenstein S and Wyatt JG (1990). Outside directors, board independence, and shareholder wealth. Journal of Financial
Economics. 26: 175-191; Weisbach MS (1988). Outside Directors and CEO Performance. Journal of Financial Economics.
391 See OECD (1995). According to La Porta et al. (1999), however, cross-share holdings in the control chain are important
only in Germany, Austria and Sweden; Felton RF,Hudnut A and Witt V (1995). Building a stronger board. The McKinsey
Quarterly. 2: 162-175.
392 Boot AW and Macey JR (1998) Objectivity, Control and Adaptability in Corporate Governance. Legal Scholarship
Network . Corporate, Securities, and Finance Law Working Paper Series. No. 98-021. Weisbach MS (1988). Outside
Directors and CEO Performance. Journal of Financial Economics.

Moreover, the survival approach marked by the replacement of a strategic approach by the
short-sighted one may also hinder managers from investing into acquisition and development
of new skills or qualification which the firm may require from them to prosper. Consequently,
firms may suffer from shortage of requisite human

5.6

EVALUATION OF CORPORATE GOVERNANCE MODELS
In addition to an objective assessment of corporate governance there are also serious

and consistent efforts made to critically evaluate corporate governance models in search of
directions for change and development of traits, which demonstrate positive characteristics of
different approaches. For example, an interesting critique of the Anglo-American model is
represented in research, which compares corporate governance and the political systems in
place.394It is observed that there are clear similarities between the British and US corporate
governance models and the models typical for the Eastern Europe prior to the Fall of the
Berlin

The ruling elite selects their members themselves, applying criteria to their

own liking.396 he planning process of selecting successors has typically internal and orderly
character; although silent revolutions occur from time to time. Hostile takeovers can be
compared to a military coup and government overthrow.397There are no other candidates but
those proposed by the clique and the nominal voting is a fiction to satisfy the formalities and
so the pre-selected candidates are voted in by the majority. The general meetings are run in
accordance to a prescribed ritual. An information flow about the firm is clearly controlled and
usually is presented in a positive and optimistic manner. A personality cult develops. The
corporate leader remains in power, eliminates possible or real opposition and is not concerned
with facilitating an opportunity for a possible successor to take his or her place. This
personality cult is also tied up with the inappropriate increase of privileges. Slogans and
clichC are the commonplace instead of valuable analysis; and the discussions or debates are
superficial and simply substituted for the opportunity to get together in meetings.
Another similarity between the Anglo-American corporate governance and the former
Easter European system can be stated as follows: the communists asserted that they act their
393 Rajan RG and Zingales L (2000). The Governance of the New Enterprise. Chapter 6; p: 201-232. In: Vives X (ed)
(2000). Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: UK USA Spain; at p:
2 14-220.
394 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also: Kay J and
Silberstone A (1995). "Corporate Governance". National Institute Economic review, August.
395 Ruling Elites, Corporate Governance and Politics; at: http://wwwarc.murdoch.edu.adNewsAndEventdsubproject.shtml
396 ~ u l i n gElites, Corporate Governance and Politics; at: htt~://wwwarc.murdoch.cdu.ad~ews~nd~ventdsub~roject.shtml
397 Franks J and Mayer C (1992). Hostile takeovers and the correction of managerial failure. Journal of Financial Economics
40: 163-81 ; Shleifer A and Summer LH (1988). Breach of Trust in Hostile Takeovers. Na~ionalBureau of Economic
Research. University of Chicago Press: Chicago;

power in the interests of the working class or on the behalf of the working class.398The board
of directors of large British and USA corporations represent their position along the same line
of arguments, arguing that they wield their power in the interests of the shareholders or on the
behalf of the investors. However, if shareholders intervention significantly differ from the
preferences of managing directors, such shareholders usually meet with a sharp rebuke or
other forms of criticism from the direct01-s.~~~
Other critics of corporate governance models are less dramatic or more tolerant of the
directors and others in position of corporate power.400They still, however, point to the
weaknesses of these models and emphasize the necessity to undertake the changes or
improvements promoting good corporate governance.401Many of those critics argue in favour
of models' conversion to enhance the strengths inherent in them.402
The critics indicate some serious control and monitoring defects in the AngloAmerican models by comparison with the firms in Germany and France. In the early 90s of
the twentieth century it was recognized that German and Japanese models of corporate
governance could assure superior economic achievements. However, the economic and
financial crises that followed and affected those countries, compounded by similar crises in
Asia in 1997 has caused critique of these previously highly appraised and valued models of
corporate governance. It is therefore essential and valuable to study such models in the
process of their functioning. The evaluation of such models is often taken in context of the
structure of ownership characteristics on the outcome of the firm's results, conflicts taking
place between groups of shareholders and consequences involving the existence of a
dominant, powerful shareholder, the problems associated with the extreme managerial
benefits in place and counter-acting in case of a takeover threats, analysis of managerial
award packages and their impact or efficiency in terms of meeting the needs of managers and
shareholders.403
Analysis of corporate governance faults and strengths together with their economic
and legal implications requires wide frameworks, which take into account interests of various
Tajti T (2005). Corporate Governance: An Oversold Elitist Idea of No lnterest to or for the Central European Transitory
Economies? The Corporate Governance Law Review (Deakin University) 1 ( 1 ): 2 1-91.
399 Bishop M (1994). Watching the Boss. A Survey of Corporate Governance. The Economist. January 29; Felton RF.
Hudnut A and Wilt V (1995). Building a stronger board. The McKinsey Quarterly. 2: 162-175.
400 Allen F and Gale D (2000). Corporate Governance and Competition. Chapter 2.; p: 23-94. In: Vives X (ed) (2000).
Corporate Governance. Theoretical and Empirical Perspectives. Cambridge University Press: U K USA Spain; at p: 37-48.
401 Barrett P (2001). Corporate Governance - More than good management. CPA South Australia Annual Congress:
Adelaide; at: www.anao.gov.au
402 Jong A, de (2000). The role of self-regulation in corporate governance: evidence from the Netherlands; at:
http://www.ecgi.org/codes/country~documents/netherlands/impact~nI.pdf
403 McCahery U, Moerland P, Raaijmakers T (eds.) (2000). Convergence and Diversity of Corporate Governance Regimes
and Capital Markets. Oxford University Press.

stakeholders. An important consideration is to take into account their influence on conduct,
outcomes and other aspects of the firm's development. The corporate governance has
amongst its goals the control requirement of checking whether the firm is properly run.404
Theoretically, the concentration of ownership, due to reduction of agency problems
construed as a conflict of interests between shareholders and managers and due to existence
of incentives to monitor of the firm's activities, may implicate improved or better financial
results for the corporation. The empirical data indicate this is likely the case because the
corporations, which are controlled by the owners, achieve by comparison much better results
than other firms. 4 0 5 ~ hempirical
e
data reinforce the argument that the external corporate
governance models, where dominant control is exercised by the (family) owners, are superior
performers where monitoring and control enhances managerial effectiveness. However, there
are some inbuilt faults in this model because the dominant shareholders may easily harm the
spread minority shareho~ders.~'~
Taking this state of affairs into account, good corporate
governance should moderate the dilemma by protecting the minority shareholders from the
possible abuse by mangers and dominant shareholders who control the corporation.407The
necessary processes of control and protection should not, however, discourage those who are
willing and prepared to make investments in the corporation.408The realization methods of
this approach differ between the countries and even within the countries themselves. This
difference is expressed in differentiation of various corporate governance models in place in

OECD member states.409
5.7

FUTURE CORPORATE GOVERNANCE MODEL DEVELOPMENTS
The models reviewed in this chapter may serve as useful tools to the analyst

evaluating the corporate governance efficiency and effectiveness in different legal
environments. However, a number of areas have been identified where further model
development efforts are warranted.

P

P

404 Tricker RI (1984). Corporate Governance. Practices, Procedures and Powers in British Companies and Their Boards of
Directors. Gower, Vermont, at p:7.
405 Gugler K (1999). Corporate Governance and Economic Performance. A Survey. University of Vienna.
406 Beaufort V, de (2004). Corporate Governance and Take Over Bids in the European Union. Corporate Governance.
International Journal for enhancing board performance 4(1): 12- 16; at: 14.
407 Ibid.
Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporare Governance Law Review (Deakin University): l(1): 1 15- 146.
409 Maher M and Anderson T (1999). Corporate Governance: Effects on firm performance and economic growth, OECD.
AT: http:llwww.oecd.org/dsti/sti/industry/indcomplprod/corporate~overnance.pdf;
Note the new OECD site at
http:llwww.oecd.orglhome/ viewed on 14 July 2004.

Table 5.4:

Starting Point:

Components of a Modeling Framework
for Corporate Governance

Corporate governance is a wealth creation and distribution system of
power.

This definition of corporate governance is a primary source for global
variables that can be used in the model development, as follows:
1.

2.
3.

4.

A phenomenon or an event in wealth creation and distribution system of power
Idealization and simplification
Conceptual model with variables
3.1
Elements and functioning of model turned into
(a) mathematical symbols or
(b) hardware scale models or
(C) an analogy chosen for the elements and functions or
(d) some other representation of the phenomenon
or event
3.2
(a) Mathematical argument and mathematical conclusions from mathematical deterministic or stochastic model
(b) Experiments on the hardware or experimental model with results and
conclusions from the experiment
(C) recorded observations of behaviour of an analogous model with results and
conclusions of observations
(d) Consideration of probable and possible results and conclusions
Interpretation and reapplication of results and conclusions to the
conceptual model

Source: developed for this thesis

Whatever form the model takes - words, figures, diagrams or hardware - and whatever it is
called or labeled, the following characteristics are of
a clear statement of assumptions underlying the model, including its purpose
a representation of the elements of the model organized in terms of structure
a description of an interaction between elements and how the model works
a necessary and sufficient explanation of the model and its functioning.
At times, an inclusion of quantitative data and mathematical formulae are necessary to
make the model as accurate or precise as possible so it represents reality as closely and
410 The list presented has been developed from the works listed in the Bibliography. The various points are not credited to
authors, partly because many of them are used by several authors, partly because the main purpose of this list is as a starting
point to work out some important ideas about models.

possible and also allows for rigorous testing of it.41' When involved in model development it
is important to consider the following matters4I2:
1.

2.
3.
4.

5.

Operational purpose of the model: for example, to classify data
The nature of the model: verbal, symbolic, graphic, hardware, etc.
Form of the model: static (structural elements of a system) or dynamic (functioning of
a system)
Function of the model: descriptive, normative, idealistic as an experiment, tool or
procedure
Stage of research at which the model is used: a priori, concurrent, a posteriori

This list is not meant to be complete and any person who carries out research, which
necessitates the use of models, will learn many such things as she or he proceeds.
The improved representation of corporate governance model is called for, where "fate
variables" which may contribute to corporate c o l ~ a ~ sor
e ~corporate
'~
enhanced performance
should be incorporated into such modeL4I4 However, further developments in the modeling
methodology are still needed. This would require the capability to conduct probabilistic
analyses and or dynamic simulation, including Monte Carlo generation of inputs. This will be
needed if a meaningful characterization of exposure levels and effects is to be made. This
capability in corporate governance modeling could facilitate corporate efficiency and
effectiveness in the regulatory setting of a corporation, where a method to evaluate the
frequency of accidence of the criteria is required in order to assess c ~ m ~ l i a n c eCurrently,
.~'~
there is no available model having these capabilities.

5.8

CONCLUDING REMARKS
An examination of the use of models in corporate governance is implicitly an

examination of major aspects of the methodology and aims of the discipline. This thesis
demonstrates that, among corporate governance scholars and practitioners, models become
confused not only with theories, paradigms and frameworks, but also with techniques and
methods. This chapter has examined a growing debate on "outsider" (Anglo-American)

41 1 Ackoff RL, Gupta SK and Minas JS (1962). Scientific Method: optimizing applied research decisions. Wiley: New York.
412 The list presented has been developed from the works listed in the Bibliography. The various points are not credited to
authors, partly because many of them are used by several authors, partly because the main purpose of this list is as a slarting
point to work out some important ideas about models.
413 Situations may also exists where non-equilibrium conditions prevail, such as in the immediate vicinity of a corporate
failure. When this occurs, the available corporate equilibrium models may not be suitable for use. A new model should take
these issues into account to improve the predictive capabilities of a corporate governance model.
414
Goergen M, McCahery and Renneboog L (2003). Journal of Corporate Law Studies 3(2): 379-399.
415 Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and Corporations. 7ke
Corporate Governance Law Review (Deakin University): 1 ( 1 ): 93- 1 13.

models and "insider" (Continental Europe - Japan) models of corporate

These

two models are ossified representations of a supposedly corporate governance "out there
somewhere". These models are also widely accepted by the research community, treating
them as gospel truth in discussions and empirical approaches rather than being tested,
rejected, rebuilt, tested, modified, tested and tested again. Instead, various speculative and
sterile discourses are entered into within parameters of accepted, often uncritically, model of
what is assumed to be the corporate governance model.
The distinction between these models of corporate governance, subject to lively
debate in the literature, may be conceptualized in terms of two underlying assumptions such
as liquidity and control. .417Other possible distinctions have been raised and discussed in the
chapter.
Corporate governance discussion is often confused by two common assumptions that
models and various techniques, whether quantitative or qualitative are one and the same
thing, and that quantitative techniques make corporate governance research more accurate
and truthful. The publication of thousands of articles and books in the Academic Tower of

Babe1 has helped to foster the idea, widespread in many quarters, a terminological confusion.
Quantification is not simply a matter of putting figures into law, accounting, economics,
management or other aspect of corporate

Quantitative techniques are not only

designed for greater factual, numerical accuracy but also they serve to test deduction from the
hypotheses generated from the model. The revolution is not in the figures and formulae
spattered on many pages of a paper, but in the fact that hypotheses can be rigorously tested
before they can be tentatively accepted. Thus, different patterns of ownership shape different
patterns of participation in corporate governance. Thus, corporate governance models based
on the common law are more "investor-friendly", meaning protective of the rights of
shareholders, in particular.419By contrast, corporate governance based on civil law seem

416 Various disciplines have contributed to the debate over these models, namely law, economics, management, ethics and
psychology. See: Carlopio J, Andrewartha G and Armstrong H (1997). Developing Management Skills. Longman:
Melbourne.
417 Liquidity in the capital markets is associated with low levels of direct control over management. 417 However, liquidity
is significantly lower in the Continental Europe and Japan models where ownership control is highly concentrated. See, for
example: Coffee (1991). In: Hawley JP and Williams AT (1996). "Corporate Governance in the United States: The rise of
fiduciary capitalism". Saint Mary's College of California School of Economics and Business Administration. Graduate
Business Programs, Working Papers; at p: 49. ".
418 Many of the books which aim to introduce researchers for the first time, usually students, to quantitative techniques, tend
to treat these techniques in isolation from models. Perhaps, even worse, some books, or some of their sections, give the
impression that quantitative techniques and models are separate, but the same kind of thing, of the same order of importance.
419 See, for example: La Pona R, Lopez-de-Silanes F, Shleifer A, and Vishny R (1998). Law and Finance. Journal o j
Political Economy. l06 (December): 1 113-1 155.

more efficient and effective in sustaining long-term working relationships with stakeholder
groups, including shareholders.
Table 5.5:

Traits of Corporate Governance Models within the Common Law and Civil
Law Paradigms

Trait

Common law

Share ownership
Relationship with banks

Dispersed
The arm's-length or
insignificant
Negligible
One tier, single Board of
Directors

Cross-shareholding
Management

Strong
Influence of Management
I Minor shareholder's
I Important
protection
Legislation concerned with Strong protection of
insolvency or bankruptcy
investors
Accounting standards
Severe
I Trans~arencv
I High
Market control of the firm
Active
Wide
Managerial incentives
Source:

Civil law
Concentrated
Long-term relationship of
significant nature
Significant
Usually two-tired Board of
Directors & the
Supervisory Board
Weak
I Negligible
Strong protection of
investors
Less severe
I Low
Negligible
Negligible

I

1

Based on Campbell and Jerzemowska (1999). 420

Although there are significant differences between common law, civil and hybrid
paradigms, they all share a common denominator of high legal protection to investors.421 h
this sense it could be said that legal protection measures the quality of corporate governance.
At least four criteria can be identified here as a measure of corporate governance quality
under the three dominant paradigms explored so far, namely:

1.
2.
3.
4.

The rights of stakeholders.
The rights of shareholders and creditors.
The standards of accounting and disclosure.
The level and quality of law enforcement.

A common interpretive trend in the literature is that characteristic of a gossip, repeating
that none of these models seems superior to each other. This is misleading. Apparently, there
is no conclusive evidence that any one existing model of corporate governance leads to
420 Campbell K and Jerzemowska M (1 999) Corporate Governance in Developed Economies. Accounting and Audit.
Problems of Development. University of Latvia. Riga.
4" Solaiman SM (2005). Adoption of the Disclosure-Based Regulation for Investor Protection in the Primary Share Market in
Bangladesh: Putting Cart Before the Horse? The Corporare Governance Law Review (Deakin University): l(1): 1 15- 146.

superior firm performance yet alone value optimization.422However, there is a conclusive
evidence that stakeholder model leads to superior outcomes to all parties involved and not
only to the selected shareholders or investors. Thus, the outsider model developed in common
law systems is definitely superior to the parties who are concerned with profit for investors or
shareholders only to the exclusion of all others. However, the insider's or stakeholders model
with two-tiered board has demonstrated superior economic and social performance through
both favorable and adverse economic conditions. Hence, the stakeholder corporate
governance provides operating advantages for both the enterprise and its stakeholders.
A model-based approach could make corporate governance scholarship much more
relevant to modem problems by directing attention away from superficial differences and
unproved explanations between wide sketches of boards of directors in so called outsider and
insider models, which have mesmerized and stubbornly prevailed in the corporate governance
research. One need not be misled by the types of models published in books and papers on
corporate governance and become aware of demands for different models, which represent
corporate governance adequately. Researchers and practitioners must make new models of
corporate governance which are not confused with models of board of directors. A clear idea
of this purpose will promote correct model development during the research process able to
take corporate governance out of the rut in which it has been stuck for years. However,
correct model building is intellectually highly demanding and it will be achieved successfully
by only a few scholars or practitioners, but in the author's view it will be better for corporate
governance research in the long run, if there is the slow accumulation of a few correct,
specific models of corporate governance, rather than an orgy of model borrowing and
misapplication. The real advantages will be gained with time to come, as models are built,
tested, questioned, rejected, rebuilt, tested, modified, tested and tested again. Adequate or
correct models will make corporate governance research more accurate, truthful and able to
promote development of corporate governance theory and practice.

422

Goergen M, McCahery and Renneboog L (2003). Journal of Corporare Law Sldies 3(2): 379-399

CHAPTER 6
THEORIES OF CORPORATE GOVERNANCE
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6.1

MOTIVATION
BACKGROUND
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WHATMAKES A THEORY?
DOMINANT
"THEORIES
"
CONCLUDING
REMARKS

MOTIVATION
The purpose of this chapter is to provide guidelines to corporate governance research

that are sufficiently specific in application. Firstly, The author considers what is needed for
the development of well formed theory of corporate governance. Following there is a review
of the dominant verbal statements in the literature under the label of a 'theory'. In conclusion,
a critique of issues involved is presented. As discussed earlier, there is a fundamental
difference between a model and a theory. A model is simply a representation of some aspect
of reality.
"A theory, in sharp contrast, is much more ambitious [than a model]. It lays our the
groundwork for what there is in a particular domain (its ontogeny) and how it is to be
studied and explained (its science - indeed its epistemology). Whereas a model can
appeal to a theoretical perspective or position for justification, this is not possible for a
theory, which is itself the very core of the relevant perspective and position".'

It was proposed in the previous chapter that phenomena and events of corporate
governance are interpreted and represented by more or less imaginative models. Models lead
to theories by which observations are ordered, so corporate governance theories lead to
explanations in an ordered way. These explanations can be propositionally stated and
systematically articulated as knowledge.2. Theories are therefore comprehensive orderings of
reality, giving meaning to facts within a paradigm, rather than arising out of them. However,
theories are neither completely speculative nor completely certain about the domain of reality

'

Dowell P (2000). Brave New Mind. A thoughfil inquiry into the nature and meaning of mental lve. Oxford University
Press: New York Oxford; at p: 157.
A proposition asscrts a relationship between concepts. It can be classified as false or true using prepositional logic. In
corporate governance, some statements can be admissible into an argument on basis that a proposition is 'probably true' or
'probably' false allowing for application of statistical inference.

they encompass. As such, theories are approximations and they cannot be confirmed or
disproved by a single investigation. For a theory to be of value it should be testable and
therefore exposed to the possibility of being rejectable on empirical grounds. As considered
throughout the thesis, theories are not paradigms, although various authors confuse
themselves by wanting knowledge and applications of methodological terms, stating, for
example that "the agency theory paradigm arises

Numerous verbal formulations are

rarely clearly enough specified to lend themselves to theory building in corporate governance.
Propositions labeled as theories have evolved to explain and analyze corporate governance.4
Most of those quasi theories, however, have developed on an ad hoc basis as incomplete or
sketchy speculative explanations of a covert corporate governance model(s). These models
are represented in the mind of the scholar, rather than as clearly expressed overt model(s), to
form rigorous basis for hypotheses formation, testing and theory development.
W e must now carry further our analysis of the structure and function of corporate
governance. This involves examination of theories in terms of simplicity, coherence and
agreement with accounts for known observations and experimental evidence, if such is
available. A theory is valued if it explains a variety of known types of phenomena and, above
all, if it leads to the discovery of novel phenomena not previously anticipated.
The need for more adequate theories in corporate governance is recognized. But there
is no corporate governance study of the theory-building process and hence there is also a clear
lack of awareness amongst the corporate governance scholars regarding requirements for
consensus on the processes and strategies that would be most useful in constructing such
theories. It is both possible and necessary to aim very consciously toward a closer integration
of corporate governance theory building with quantitative empirical research. It would be
inappropriate to assume that the process of constructing really testable theories can be
accomplished without at least some basic understanding of the fundamental conceptual and
methodological problems that are discussed throughout this thesis. It seems to the author that
there is a very great need for lawyers and other corporate governance scholars to take a very
careful look at some of the existing problems and these lie ahead; but this cannot be
accomplished without first mastering the technical literature in some more advanced
di~ci~lines.~

Solomon and Solomon (2004). Corporate Governance and Accountability. John Wiley & Sons, Ltd: England; at p: 16.
Clarke T (ed) (2004). 7keories of Corporate Governance. 7ke philosophical Foundarions of Corporate Governance.
Routledge Taylor & Francis Group: USA and Canada.
This statement refers to psychometrics, sociometry, biomctrics and econometrics. These fields of enquiry are centred on
problems of measurement and statistical estimation.

The theoretical constructions must explain what is true in common between discrete
examples, and must also be detailed enough to explain not only what may be different
between them, but also how commonalities and differences may be resolved. It is also
important to recognize that theories develop in progressive or regressive mode. If the
generality of a theory increases, development of it is progressive. It may be regressive if a
theory becomes unable to incorporate the conclusions from some investigations without
introducing ad hoc exceptions for particular circumstances.
The above indicated issues are compounded by an apparent divorce of theoretical
corporate governance scholarship from real experience. Apparently, the research literature is
also fantasizing what the directors really do, as alleged by some of those 'who served on and
worked with boards of director^',^ as follows:
"As I served on and worked with boards of directors, it became clear that there was a
considerable gap between what directors in fact do and what the business
literature said they should do. My research work and this report were efforts to

determine what directors really do and to measure the gap between the myth of
business literature and the realities of business practice".7
The quasi corporate governance theories are not discussed in great detail here, because
their exposition is readily available from other numerous sources.' Given the nature of this
thesis, some attention must be given to the theories in the epistemological and methodological
perspectives, as distinct from that of paradigms and models.

6.2

BACKGROUND ISSUES
The complexity of the corporate governance phenomenon has promoted numerous

speculative or quasi-theoretical approaches. These approaches, however, as reported in the
literature, are not meaningfully considered. Many of so called theories, and presented as such,
are only quasi-theories or interesting propositions that may, with further development,
acquire a status of theories. Hence, it is of importance to consider the issue of what does not
make a theory?

Mace LM (1971). Directors: Myth and Reality. From: Harvard Business School Press In: Clarke T (ed) (2004). Theories of
Corporate Governance. The Philosophical Foundations of Corporale Governance: 96- 107.
Mace LM (1971). Directors: Myth and Reality. From: Harvard Business School Press In: Clarke T (ed) (2004). Theories of
Corporare Governance. The Philosophical Foundations of Corporare Governance: 96- 107; at p: 96. See also: McConvill J

'

(2005). Removal of Directors of Public Companies Takes Centre Stage in Australia. An Exploration of the
Corporate Law and Governance Issues. The Corporate Governance Law Review (Deakin University) 1 (I): 191244.
"ee, for example: Clarke T (2004). Theories of Corporale Governance. Routledge Taylor & Francis Group: London and

New York

Discussions in the corporate governance literature of who said what and why and
related deliberations are considered by the author as nice intellectually lofty academic
exchanges amongst the corporate governance scholars and practitioners. However, such lofty
academic gossips are definitely not theories, even though they may be claimed as such by
many writers. Similarly, the author does not consider as theory, deliberations about which
scholar influenced whom or what corporate developments in specific places such as
organisations, countries or a global context. Analyses of historical factors, that may have
influenced various scholars of corporate governance thought, are also not theories. Numerous
corporate governance discourses on these and many related topics have been expressed in
mode of a scholarly gossip (using refined expressions, lofty language with splendid abstract
terms and well established patterns of argument to be recognised as analytical and published
in prime refereed academic journals) rather than in a mode of a rigorous and disciplined
scholarship. This scholarly gossip, however important, does neither form nor contribute to
corporate governance theory. This gossip, although very interesting, involved, sometimes
complex and labelled "theory", elevates the art of beautiful expression to the status of
academic theory.9 In fact, these academic deliberations have little, if anything, to do with
corporate governance theory at all. Nonetheless, this type of discussion is needed because of
its potential to shed light on the motivational aspects that have some impact on model and
theory development. Such writings may also have some bearing on the psychological process
involved in gaining intuitive insights.
The author does not deny the value of academic discourse flooding the literature on
the subject of corporate governance because such literature provides the necessary
opportunity for the expression and communication of spectrum of insights into corporate
governance.'0 However, it must in the end be recognised that it is necessary for some scholars
to undertake a rigorous scholarly research which may be inspired by intuitive insights
expressed in a gossip mode in order for corporate governance (emerging) field to progress
beyond the mere sophistication of linguistic art.

See, for example: Chandler AD, Jr (1977). The Managerial Revolution in American Business. The Visible Hand. In: Clarke
T (2004). neories of Corporate Governance. The philosophical foundarions of corporate governance. Rout ledge Taylor &
Francis Group: London and New York; p: 34-44. For more treat in similar mode see: Solomon J and Solomon A (2004).
Corporate Governance and accountability. John Wiley & Sons, Ltd: England.
'O Dean J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2):465-483.

6.3

WHAT MAKES A THEORY?
Awareness "what makes a theory" is of fundamental importance to a corporate

governance scholarship. The author's search for such corporate governance theory has lead to
the realization that corporate governance scholarship is wanting in knowledge of what
"theory" is all about.

Each correctly developed scholarly theory has "working" and

"speculative" parts, as follows:

(I)

The working part of a theory
The working part of a theory is represented as a logical construction. It provides

information and logical basis for making generalizations. It contains axioms (i.e., established
knowledge)",

theorems or postulates (information derived from axiom^)'^, and data

statements to classify the postulates as true, false, or acceptable with a certain probability.
The hardest work can be in determining exactly what can be taken as axioms and what must
be researched as postulates.

(1,

The s~eculativepart of a theory
The speculative or a motivational part of a theory defines a general direction for

investigation or type of questions that can be answered. This component is usually specified
by an overarching axiom or a fundamental proposition which states broad assumptions of the
theory which cannot be challenged directly by single investigations.13 The working part of the
theory must contain law-like propositions that interrelate at least two concepts or variables
indicating directionality. Such proposition is also referred to as hypotheses. Furthermore,
these propositions must also be interrelated to represent logic of inquiry involved. For
example, a theory may have as its axioms a minimal set of three propositions expressed as
covariance statements. For example, a researcher may select the following axioms for his or
her theory:

Axiom 1:

"The higher the director's rank (i.e., variable R) on the board of directors, the
greater his or her centrality (variable C)".

II

In geometry and other branches of mathematics, an axiom is a statement of truth which is taken for granted, and so without
a proof of it's truth. The "truth" is terms of empirical validity of mathematical axioms is not at issue, because the axiom in
mathematics or geometry need not apply to real world.
" Postulate is a research question or conjecture that must be stated in a prepositional form so they can be classified as true or
false using the research.
l 3 Blalock HM, Jr (1969). Theory Consrrucrion. From verbal to mthemticaljormulations. Prentice-Hall Methods of Social
Science Series. Prentice-Hall. Inc: Englewood Cliffs New Jersey.

Axiom 2:

"The greater the director's centrality on the board of directors (variable C), the
greater his or her influence (variable I)".

Axiom 3:

"The greater the director's influence on the board of directors (variable I), the
higher his or her rank (variable R)

Thus, if one proposition relates variables R and C, a second proposition relates
variables C and I, and a third one relates variables R, and I then there must be one or more
additional propositions enabling a scholar (or another thinker) to make deductive statements
connecting these propositions. Ideally, one may resolve a completely closed deductive
theoretical system in which there could be a minimal set of propositions taken as axioms from
which other. Propositions, known as "postulates" could be deduced by purely logical
reasoning. An example of such derivation in a form of a postulate could be a statement that
"the higher the directors rank (variable R), the greater his or her status (variable S)". It does
not need to be mathematical reasoning to advance scientific progress. An example may come
from biochemistry or biology, which has proven other forms of reasoning equally powerful in
scientific enquiry. I refer here to the double-helix model14 of Watson and Creik. In realistic
terms, the emerging field of corporate governance, a model of a completely closed deductive
system could be taken to develop a theory with the understanding that this ideal can only be
approximated in practice. The theories can also be build inductively so as to approximate the
ideal deductive model more closely. At the same time, it is important not to lose contact with
reality when engaged with theoretical developments. Testing the correspondence of theory by
reference to reality is of fundamental importance. In corporate governance we are concerned
with axioms, which are inherently untestable, but at least some of the derived theorems (or
postulates) can be tested.''

6.3.1 WHATMAKES A CORPORATE GOVERNANCE THEORY?
Corporate governance research should be no different from scholarly enquiries in
natural sciences in terms of methodological approach. Such research requires that corporate
governance scholars place the subjective process of developing ideas into a logical
It is imporfant not to confuse a concept of 'model' with 'theory'. which a modcl can generate.
Direct tests are, however, hardly possible because of the necessity of making untestable assump~ionsregarding
measurement error.
l4

framework of challenge and questioning through debate and data collection. This is a
continuous process starting with conceptual and propositional analysis for defining terms,
model building and theory development.
The theoretical construction in corporate governance must explain what is true or in
common between particular examples. It must also be sufficiently specific or detailed to
explain what may be different between them, and how commonalities and differences may be
resolved. In corporate governance research we are concerned with axioms, which are
inherently untestable, but at least some of the derived theorems (or postulates) can be tested.
Axioms in corporate governance theory, however, should be stated as causal assertions. It is
important to recognise if a researcher assumes that a change in X causes or produces a change
in Y. What the researcher can never be sure that the observed covariations and temporal
sequences have not been produced by some extraneous factor or factors. When axioms
contain such causal assertions, and if a researcher further qualifies these assertions with
additional assumptions about the operations of extraneous factors, then he or she may be
justified to derive from such axioms testable theorems about covariances and temporal
sequences. There are undoubtedly, certain universal propositions, the truth of which is not in
question, such as "All men are mortal", or "All men are motivated by self-interest". This
axiom that "all men are motivated by their self-interest" is at the basis of many theories. For
example this axiom, coupled with another, that "The self-interest of a Master (e.g., a Principal
as an investor) excludes the self-interest of a Servant (e.g., an Agent as a company director)."
These form the basis of what is known as the "Agency Theory of Corporate Governance". It
should be recognised that this is not a corporate governance theory but an agency model
applied to the relationship between investors and those who have powers to manage
investments.16
The question also is, whether his proposition that "All men are motivated by selfinterest" can be combined with enough more specific ones to generate a theory of corporate
governance?
Corporate governance scholars may have no other option but to settle for highly
tentative theories based on axioms that are rather more or less plausible assumptions. Such
assumptions should however be clearly spelled out by each researcher and debated in terms of
possible consequences, rather than taken for granted. The derived theorems (or postulates)
from these assumptions should involve empirical tests. If the theorems prove false the theory
16

Keay A (2004). A Theoretical Analysis of the Director's Duty to Consider Creditor Interests: The Progressive
School's Approach. Journal of Corporate Law Studies 4(2): 307-344.

must be modified or the axioms, that is, the plausible assumptions of the theory even
abandoned. If, however, the theorems are true, it cannot be claimed that the theory has been
"verified" unless all possible alternatives can be rejected. It is always possible to propose
alternative explanations by the simple device of introducing additional variables. A second
kind of alternative explanation can always involve the possibility that results might have been
different had there been no measurement error. Therefore corporate governance (and many
other) scholars are in an unfortunate situation of having to progress by eliminating inadequate
theories.
So, theories may develop in progressive or regressive way. If the generality of a
theory increases, its development is progressive. If the theory becomes unable to incorporate
conclusions from some investigations, without invoking special exceptions for particular
circumstances, such theory develops in a regressive way. Theories therefore change
continuously. Every investigation or a piece of research has some effect on a theory. In case
when the investigation simply assumes that the theory is correct and finds nothing to
contradict that assumption, then the investigation is confirmatory. The use of the theory then
provides further support for it, even though that may not have been the direct purpose of the
work. Repeated use of theory in practical situations can entrench conviction that the theory is
effective, even though some of its axioms are questionable and define a limited scope of the
theory's application. One of such believes is expressed in terms that "A thing speaks for
itself '.

6.3.2 "A

THING SPEAKS FOR ITSELF"

A legal fiction that "the thing or matter speaks for itself' (res ipsa loquitur) represents
a naive positivist's point of view which is promoted as a stereotype glorified as a legal
maxim. 17 Facts often do not speak for themselves. Scientists are aware, for example, that facts
do not speak for themselves. One can readily point to "fact" based on observation that the
Sun revolves around the Earth or that the Earth is indeed "flat" or that heavier object fall
faster than the lighter ones. In the social science domain one can readily point to the
possibility of assembling so many miscellaneous facts on a subject that it becomes virtually
impossible to make any sense out of them. But empirically minded quantitative researchers
sometimes in effect endorse an anti-theoretical position by dragnet approach of throwing

17

This maxim res ipsa loquifur is usually applied when the exact sequence of facts or events leading to an incident is unclear
or is not capable of proof. See, for example: Anchor Producrs Lrd v Hedges (1966) 1 15 CLR 493; Piening v Wanless (1968)
1 17 CLR 498.

numerous variables into a regression equation with the idea of selecting out that subset which
"explains" the most variance
Experience is not purely objective, for it is qualified by emotional, cognitive and
experiential characteristics of an observer. There is no uninterpreted experience of the kind,
which the positivist posits. We do not simply perceive; we "see as". Conceptual
presuppositions are transmitted by culturally provided words, which give form to experience.
The irreducible "data" are really patterns in which interpretation has already entered. When a
visual artist and a radiologist carefully analyze the same X-ray of another person's chest, their
perceptive input is the same in terms of irreducible "data" but their experience of these data is
not purely in terms of an objective set of sensory data, because it is relative and context
dependent.'* Moreover, it is also possible to assemble so many miscellaneous facts on a
subject that it may become impossible to make any sense out of them. Awareness of these
issues is clearly linked to epistemological aspects of reality and theoretical propositions.
Often, theories change by increasing in number of axioms or change in their content.
No theory is safe from change, and all theories contain the seeds of their own destruction.
Sometimes the demise of the theory can be dramatic, when contradictory evidence challenges
the right for a theory's existence.

6.3.3 ASSESSING
THEORIES
As indicated above, the dominant criteria for assessing theories are simplicity,
coherence and agreement with experimental evidence. Let us clarify these criteria by
reference to corporate governance theories.

Simplicity
Simplicity is sought as an intellectual ideal that has practical advantages, as well. The
principle of simplicity has been invented by the Scottish Catholic monk, William of Ockham
or Occarn (1285 - 1349); but in modem literature it is also known as "law of economy of
"parsimony principle".'9 It proposed, "entities should not be multiplied unnecessarily"

(Pluralis non est ponenda sine ncesitate or non sunt multiplicands entia praeter necessitatem
which translates into the entities are not to be multiplied beyond necessity). He argued that in
18

Observation of the reality, whether or not aided by instruments, is never free of beliefs, assumptions and expectations
brought to the context by the observer herself or himself, and therefore there is no neutral or objective or unalloyed access to
a realm of pure "facts". This state of matter is sometimes referred 10as "theory ladedness of observation".
l9 This principle was initially pronounced by Durand de Saint-Purcain, a French Dominican theologian and philosopher.

trying to understand something, getting unnecessary information out of the way is the fasted
way to the truth or to the best explanation.

Coherence

Coherence criteria state that the truth of any proposition consists in its coherence with some
specified set of proposition. Different varieties of the theory also give various accounts of the
set or sets of propositions with which true propositions cohere. Coherence relation is simply
consistency;20 hence, coherence with other theories is also sought. The aim is to search for
principles that unify separate laws. This process involves the systematic interrelation of
theories, the portrayal of underlying similarities in apparently diverse phenomena.

Correspondence with Reality

Agreement with experimental evidence is the most important criterion in the process of
assessment theories of corporate governance. William of Ockham also paid close attention to
language as a tool for expressing thoughts and on observation as a tool for testing reality;
thereby having laid the groundwork for modem scientific inquiry. This requirement once
again puts on notice the current discourse on corporate governance, which is the babble of
experts. and therefore needs to invoke Ockham's insistence to express thoughts in rigorous

scholarly language. His observation of the scholarship of his day, justifying God's
e ~ i s t e n c e , ~that
'
"What can be done with fewer assumptions is done in vain with more"
equally applies to the modem scholarship of corporate governance.
Correspondence of theory with reality provides an empiricist accounts as the main
criteria for judging between rival theories. Objectivity is invoked through three claims: (1)
publicly observable data are used to begin enquiry. These observations are described in a pure
observation-language independent of any theoretical assumptions; (2) Models can then be
constructed which proved basis to generate hypotheses allowing verification or falsification
of theories by comparison with reality or fixed data; (3) The choice between rival theories is
according to specifiable criteria and therefore objective and rational. The idea of objectivity
has been criticized because all observational data and criteria for assessing theories are

*'This account of coherence in unsatisfactory because when two propositions which do not belong to a specified set could be
inconsistent with each other but consistent with a specified set. Under the circumstances it would not be possible 10 claim that
both propositions are true. However, the coherence relation could be considered as some form of entailment understood as
strict logical entailment. Given this assumption, a proposition coheres with a set of proposilions if and only if it is entailed by
members of the set.
Ockham declared religious belief to be incapable of such proof and a matter of faith.

"

paradigm-dependent.22 It is worth noting a tension between the truth condition and coherence
correspondence theories criteria. According to the coherence criteria, the truth conditions of
propositions consist in other propositions, but the correspondence criteria, in contrast, state
that the truth conditions of propositions objective features of the world rather than in
propositions, in general.
An interesting attempt to systematize theories, and quasi-theories of corporate
governance, has been presented in the literature on the ~ubject.~"n a development of the
corporate governance typology two theoretical perspectives were assumed as fundamental for
analysis, namely: institutiona~~~
and strategic choices.25
These theories (including quasi theories) of corporate governance proposed in the
literature on the subject are presented in this chapter. However, they are so provided for
illustration purposes rather than for a detailed critical analysis. Each theory or theoretical
proposition, to be given justice, would require a separate book or thesis on its subject.26The
theories, which are briefly considered, are:
Agency Theory
Class-hegemony Theory
Cultural Theory
Cybernetics Theory
Financial Theory
Institutional Theory
Intellectual Capital Theory
Managerial Hegemony Theory
Network Governance Theory
Organizational Behaviour Theory
Political Theory
Power Theory
Resource Based Theory
Resource-Dependency Theory
Stakeholder Theory
Stewardship Theory
Transaction Cost Theory
m
-Kuhn T (1962). The Structure of

Scientific Revolutions. University of Chicago Press: Chicago. There are counter
arguments stating that Kuhn was committing the relativist fallacy (whatever that may means) by denying that science
approximates ever near to a true account of reality. These views avoid, however, qualifying what this "true account of
reality" is or really means.
Hung H (1998). A Typology of the Theories of the Roles of Governing Boards. Corporate Governance. 6(2) at p: 101-1 I 1 .
Judge WO, Jr. Zeithaml CP (2004). Institutional and Strategic choice perspectives on Board involvement in the strategic
decision process. In: Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporate
governance. Routledge Taylor & Francis Group: London and New York; at 149- 1%. .
Hillman AJ, Cannella AA, Jr and Paetzold RL (2004). The resource dependence role of corporate directors: Stralcgic
adaptation of board composition in response to environmental change. In: Clarke T (2004). Theories of Corporate
Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis Group: London and New
York; at 138-148.
See, for example excellent work edited by Thomas Clarkc (2004). Theories of Corporare Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York.
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6.4

DOMINANT STATEMENTS ON THEORIES OF CORPORATE
GOVERNANCE
The following "theories of corporate governance" are dominant categories of verbal

statements in the literature, which have played a key part in the thinking on corporate
governance, and each has contributed to the development of corporate governance in practice,
one way or another. These verbal propositions are highly fragmented, providing limited only
insights into some aspect of corporate governance. They provide a good illustration of the
reasons for the difficulty of arriving at any comprehensive theory of corporate governance.
The reason for this failure of corporate governance research lies not in the inherent
complexity of the subject by in the "inherent" lack of knowledge on part of corporate
governance scholars about principles involved in theory construction.

The agency theory is based on an 'agency model' representing the relationship
between the Principal, the Agent appointed by the Principal to represent his or her (i.e., the
n ~ ~ ~
Principal's) interests and the Third P arty.27However, according to Jensen and ~ e c k l i the
agency theory rests on the contractual view of the firm where the separation of management
and finance has created the agency problem. In the literature on the subject it is submitted
that:
"Agency theory emerged from the seminal papers of Alchian and Demsetz (1972) and
Jensen and Meckling (1976) ex laining the firm as a nexus of contracts among
individual factors of production". 2 8

" For

a thoughtful review of the Agency Theory, see the paper by Kathleen M Eisenhardt (1989). Agency Theory: An
Assessment and Review. Academy of Management Review. In: Clarke T (2004). Theories of Corporate Governance. The
philosophical foundarions of corporate governance. Routledge Taylor & Francis Croup: London and New York; at p: 78-92.
Jensen MC and Meckling WH (1976). Theory of the Firm: Managerial Behavior. Agency Costs and Ownership Structure.
From Journal of Financial Economics In: Clarke T (2004). Theories of corporate Governance. The philosophical
foundarions of corporate governance. Routledge Taylor & Francis Group: London and New York; at p: 58-77.
" Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge
Taylor & Francis Group: London and New York at 4. See also: Alchian A and Demsetz H (1972). Production, Information
Costs, and Economic Organisation. American Economic Review 62: 777-95; and Jensen MC and Meckling WH (1976).
Theory of the firm, Managerial Behaviour, Agency Costs and Ownership Structure. Journal of Financial Economics.
October: 305-60.

''

The agency model, under different guises and names has been operating in business or
other transactions since antiquity, as recorded in human history. This state of affairs has been
created by the separation of ownership and control over one's ownership which has in turn
created the need for a person or persons with an authority or capacity of the owner to "run
busine~s"'~and create or affect legal relations between an owner (i.e.. a principal') and third
parties, "on behalf' of the owner or

owner^.^'

The matter becomes more complicated by

giving a legal status of "company's ownership" to each individual shareholder. The agency
model has been revived and glorified by so called 'Berle-Means hypothesis' which has been
named as "revolutionary" and "one of the most influential analyses of the development o
corporate governance in twentieth century",32 despite regurgitating the obvious and we1
known statement of truth.
"They contended that the growing concentration of economic power and an increased
dispersion of stock ownership made the public corporation in which a separation of
ownership and control had taken place central to economic activity in the United

To this author, the above proposition must be interpreted broadly; as it stands, it is
merely bizarre. Hence, I do not think that the Berle-Means hypothesis as represented above
stands up to its task. In fact, elimination of stock ownership would not integrate control and
ownership. This proposition can be inferred from Adolf A Berle's views, as follows:
"Desire to discover an "owner-entrepreneurship" or "risk-taking" function in
stockholders is basically (I think) an emotional desire to find some functional
justification for having stockholders at all. A couple of generations ago, they pulled
their weight in the economic boat because they saved [. . .]. As of today, it is probably
true that stockholders have saved (or have inherited past savings). But I...] these
savings no longer are a major source of capital. At best, not over 2 or 3 percent (often
less) of new risk-capital actually entering industrial enterprise in each year is supplied
from this source".34
AND

Blair MM (2004). Ownership and Control: Rethinking corporate governance for the Twenty-First Century. In: Clarke T
(2004). Theories of Corporate Governance. The philosophical foundarions of corporate governance. Routledge Taylor &
Francis Group: London and New York at 174- 188.
3' Fama FE and Jensen MC (2004). Separation of ownership and control. In: Clarke T (2004). Theories ofCorporate
Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis Group: London and New
York at 64-77.
3' Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge
Taylor & Francis Group: London and New York; at p: 3.
33 Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge
Taylor & Francis Group: London and New York; at p: 3.
34 Berlc A A (1965). The Impact of the Corporation on Classical Economic Theory from Quarterly Journal of Economics In:
Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge
Taylor & Francis Group: London and Ncw York; at p: 5 1 .
M

"The supine stockholder is protected by an elaborate system of law - chiefly
administrative. Indeed he is (and ought to be) very well satisfied with his position.
Until, of course, some revolutionary rises to ask him why he should be permitted to
have it, especially if a great many others do not. Then it might be remembered that in
great parts of the world, including the fascist as well as communist countries and to
some extent semi-socialist Britain, his position has been eliminated overnight (as in
Russia) or vastly reduced (as in Nazi Germany) or taken over (as in Britain) or
sometimes quietly eroded. 35
According to law, the agent or agents must act reasonably, in good faith'6 and without
the opportunity to obtain the consent of the principal. However, given dispersed shareholding,
it is impractical to consult all shareholders and seek their consent. Hence, the agent may not
be in a position to necessarily make decisions in the best interest of the principal or
principals. This dilemma has been further complicated by conflicts arising due to goals of
principals and agents.37To this end, a fundamental axiom of shareholder theory is taken from
Thomas Hobbes who held the view that that people are self-interested rather than
altruistically oriented and so they cannot be trusted to act in the best interests of

other^.'^

They are most likely to maximize their own utility.39 In accordance with these views of
human nature, a theorem was deduced that authoritarian power is the best guarantee to secure
what one owes or possesses. In order to escape the constant fear of others' depreciation, the
social contract in a state with authoritarian power is the best option. Consequently, the Law of
Agency (a subset of a Law of Contract) has been invoked to regulate the relationship between
owners (as principals), third parties and agents (e.g., directors or managers).40 The director
acts as an Agent for the Principal who is a shareholder. This theory in an organizational
context explains that in a modern corporation managerial actions depart from those necessary
for maximizing shareholder returns (e.g., Berle and Means hypothesis).

Berle AA (1965). The Impact of the Corporation on Classical Economic Theory from Quarterly Journal of Economics In:
Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge
Taylor & Francis Group: London and New York; at p: 52.
36 Stapledon G and Webster J (2000). Directors' Duties and Corporate Governance. Company and Securities Law Journal
18(6): 429-433. See also: Hertig G and Lee R (2003). Four Predictions about the Future of EU Securities
Regulation. Journal of Corporate Law Studies 3(2): 359-399.
" Solomon and Solomon (2004). Corporate Governance and Accounrabiliy. John Wiley & Sons, Ltd: England; at p: 17-21
38 Thomas Hobbes (1588-1679) - English philosopher and political theorist who held a materialist view of reality and
perceived people as "solitary, poor, nasty, and brutish". He set forth his political philosophy in his mosl important work,
Leviathan (l65 1). See also: Borok T (2003). A Modem Approach to Redefining "In the Best Interests of the Corporation".
Windsor Review of Legal and Social Issues 15( 15): 1 13-136.
39 Coax R (1937). The nature of the firm. Economica 4: 386-405.
Eisenhardt KM (2004). Agency theory: An assessment and review. In: Clarke T (2004). Theories of Corporare
Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis Group: London and New
York; at 78-92.

Agency theory addresses four types of agency problems that may arise from the
separation of ownership and control4' and therefore affect value of the corporation.42 These
presumed problems are: effort problem, horizon problem, asset use and differential risk
preferences.4' According to the agency theory, corporate governance is necessary in order to
harmonize these agency conflicts.44 An effective conflict resolution would also assure that
managers would not be sole evaluators of their own performance. This is achieved by
increasing a number of non-executive directors (NEDs) on the board, increasing
management's firm ownership and setting the premises of managerial d e c i ~ i o n - m a k i n ~ . ~ ~
The major limitations of the agency theory are evident from the extreme positivist
assumptions of it, amplified by simplistic explanations of the focus on the interests of
shareholders construed as owners of the firm.46 These owners are said to be at the mercy of
the professional mangers running a modern corporation for the owners benefit. The key
dilemma of this theory is around a drama of how to ensure that managers follow only the
interests of shareholders but not that of their own.47
Summing up, I would endorse the following proposition regarding agency theory:
"This chapter began with two extreme positions on agency theory - one arguing that
agency theory is revolutionary and a powerful foundation (Jensen, 1983) and the other
arguing that the theory addresses no clear problem, is narrow, lacks testable
implications, and is dangerous (Perrow, 1986). A more valid perspective lies in the
middle. Agency theory provides a unique, realistic and empirically testable perspective
on problems of cooperative effort. The intent of this paper is to clarify some of the
confusion surrounding agency theory and to lead organizational scholars to use a ency
theory in their study of the broad range of principal-agent issue facing the firm^".^i

4' Blair MM (2004). Ownership and Control: Rethinking corporate governance for the Twenty-First Century. In: Clarke T
(2004). Theories of Corporate Governance. The philosophical foundarions of corporare governance. Routledge Taylor &
Francis Group: London and New York at 174-188.
42 Fama FE and Jensen MC (2004). Separation of ownership and control. In: Clarke T (2004). Theories of Corporare
Governance. The philosophical foundarions of corporare governance. Routledge Taylor & Francis Group: London and New
York at 64-77.
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Governance. The philosophical foundarions of corporate governance. Routledge Taylor & Francis Group: London and New
York at 78-92.
45 Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporare Governance. The phrlosophical
foundarions of corporare governance. Routledge Taylor & Francis Group: London and New York a1 96- 107.
Eisenhardt KM (2004). Agency theory: An assessment and review. In: Clarke T (2004). Theories of Corporare
Governance. The philosophical foundations of corporare governance. Routledge Taylor & Francis Group: London and New
York at 78-92.
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In conclusion, the Agency Theory has proved inadequate to explain and prediction
corporate governance phenomena. Its assumptions have been generated to qualify the
relationship between shareholders and corporate managers. This relationship has been ill
labeled as corporate governance. Various scholars have refuted the validity of assumptions
put forward by the Agency Theory; Alternative ones have been propose which are able to
generate an enriched view of corporations and the relationship between stakeholders,
including shareholders, and managers.

A class-hegemony theory is Marxist in origin. It adopts the view that an elite group,
which shares similar views with others in the firm, should share power in companies.49
Hence, the capitalist elite would need to select the "right" directors, in terms of social status
and influence, in order to represent their corporate

interest^.^'

Through networks and

lobbying, favourable legislation could be ensured and competition reduced or eliminated.51A
partial view of board motivation is a major limitation of this theory. Hence, it is possible that
mismanagement may indicate that human capital is not deployed effectively.52

Culture provides an environment where the exchange process itself is an object of value.s3Hence:
transactions are conducted on the basis of mutual trust and confidence sustained by stable,
preferential, particularistic, mutually obligated, and legally non-enforceable relationships.
They may be kept together wither by value consensus or resource dependency - that is,

Prechel H (2000). Big Business and the Stare: Historical Transirions and Corporare Transformarion, 1880s-1990s. State
University of New York: Albany NY. See also: Stapledon G and Webster J (2000). Directors' Duties and Corporate
Governance. Company and Securities Law Journal 18(6):429-433.
Keay A (2004). A Theoretical Analysis of the Director's Duty to Consider Creditor Interests: The Progressive
School's Approach. Journal of Corporate Law Studies 4(2): 307-344. See also: Zahra SA and Pearce JA (1989).
Boards of directors and corporate financial performance: A review and integrative model. Journal of Managemenr. 15: 29 1 334.
" Jones C, Hesterly WS and Borgatti SP (2004).A general theory of Network Governance: Exchange conditions and Social
Mechanisms In: Clarke T (2004). Theories of Corporare Governance. The philosophical foundarions of corporate
governance. Routledge Taylor & Francis Group: London and New York at 149- 158
Wright P. Dunford D and Snell S (2001). Human resources and the resource-based view of the firm. Journal of
Management. 6: 701-721. Sce also: Wymeersch E (2003). Company Law in Turmoil and the Way to "Global
Company Practice". Journal of Corporate Law Studies 3(2): 283-298; at p: 284-292.
53 Williamson OE (1975). Markers and hierarchies: Analysis of Anti-rrusr 1mplicarion.s Free Press: New York; at 38.
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through 'culture' and 'community' - or through dominant units imposing dependence on
others. 54
This statement was made in the context of transactions being processed by networks,
rather than in the context of the firm." The importance of culture is also recognized by
various legal systems, which value honesty in business transaction.
"One of the duties of directors is to act honesty. This duty is imposed both by general
law56 and by ~tatute.'~It is generally regarded that the statutory duty is merely a
legislative expression of the general law duty."
The concept of honesty at first glance seems simple, but this is misleading. Most
people would have an intuitive idea of what honesty is and what it is not (that is,
dishonesty). However, most people may have great difficulty explaining their
concept of honesty. They may say honesty is telling the truth or, in its negative form,
not telling lies. Although instructive, this is merely an example rather than an
explanation of honesty. In terms of fundamental analysis it is suggested that honesty
can be defined (at least in the legal context) as "a conscious choice to obey a known
rule/law". Dishonesty can be conversely defined with the choice being disobedience,
that is, a conscious choice to disobey a known rule/~aw.'~
The ingredients of this
definition are relatively straightforward, using concepts familiar to most lay people.
The task then is to identify the relevant rules or laws that people should obey".60
The above attempt to define a concept of "honesty" raises an issue on the
rigorousness of definitions, which is also applicable to definitional issues involved in the
concepts of "governance", "corporate governance" and other derivatives of governance.
Definitions have to satisfy requirements of varying degrees of rigorousness depending on the
level of knowledge about the subject matter. The above analysis is valuable because
Blanchard sets limits to the area of investigation, trying to establish a clear subordination
between sets of different intellectual objects and conceptions of varying degrees of generality
in the field of law. However, the following analysis by the same author, also provides an
example of a fallacy of equivocation, when he states:

Hollingsworth JR. Schmitter PC and Streeck W (1994). Capitalism, Sectors, Institutions and Performance. In:
Hollingsworth JR, Schmitter PC and Streeck W (eds) (1994). Governing Capiralisr Economies. Oxford University Press:
New York: 3-16; at 6
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overnance. Routledge Taylor & Francis Group: London and New York at 149-158
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Section 232(2) of the Corporations Law (1996) provides: "An officer of a corporation shall at all times act honestly in the
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9' Compare my black letter law approach with the interesting analysis of honesty in White, Misleading Cases (Clarendon
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"Using the example above of telling the truth, the rule is t r ~ t h " . ~ '
The example used above, with its premises, do not permit for a valid inferential move,
whether in deductive or inductive logic, to reach the conclusion that "the rule is truth".

It is also of importance to note that the Anglo system developed the law of trust,
which recognizes the culture of honesty62 and integrity conceptualized in terms of equity. It
has developed a legal framework where both institutional and personal trust relations should
evolve, facilitating socialization processes of trust in business

transaction^.^^

Cybernetic analysis has established that neither organization nor a living organism can
survive and grow without access to a sufficient amount and variety of data and information
and the requisite control system to cope with the diversity of its environment. This is
formalized as the Law of Requisite

It is believed that a rigorous basis for grounding

the study of corporate governance can be provided by ~ ~ b e r n e t i c s ,the
~ ' science of
information and control. As control is dependent upon power, a cybernetics investigation uses
the power of a firm.66 The cybernetic perspective provides a basis for evaluating the integrity
of corporate governance information and control systems from a number of aspects.67 Boards
need to obtain information from strategic stake holder^^^ as well as from management to avoid
bias, distortion, or errors." According to cybernetics "information is power". The distribution
of information through various forums creates a division of power with checks and balances

6'
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allowing for management of conflicts of interesk7' One-tier corporate boards concentrate
power and thus increase the ability of management to serve their own interests unless there is
a relationship investor, who is able to act like a supervisory board.7' In a two-tiered board of
corporate governance, the supervisory board meets the test of being an independent control
centre, which can provide not only error correcting information but also more significantly,
error r e ~ t i f i c a t i o n . ~ ~

This theory is a derivative of a shareholder theory. It contends that shareholders are
the 'principals' in whose interests the corporation is run by those appointed to do so.
Moreover, the performance of the economic system as a whole is enhanced when
corporations are run to maximize the interests of

shareholder^.'^

Advocates of this theory present residuals as rewards for critical economic functions
that shareholders perform. Specifically, shareholder returns are considered as incentives for
risk bearing and waiting. It is also regarded as economically efficacious for shareholders to
bear the residual risk in the corporation because they are better equipped to bear such risk
because they are not tied to the firm in which they hold shares.74 Consequently, shareholders
are in a position to diversify their investment portfolio to take advantage of the riskminimization possibilities of consolidating different types of risk. It is thus accepted, among
mainstream economists, that shareholders have title to residual claims, because they are the
residual risk-bearers in the corporate e n t e r p r i ~ e As
. ~ ~equity investors shareholders are the
only economic actors who make investments in the corporation without any contractual
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guarantee of a specific return. Thus, as 'residual claimants,' shareholders bear the risk of the
corporation's making a profit or loss and have an interest in allocating corporate resources to
their 'best alternative uses', to assure the residual as large as possible. Hence, the
'maximization of shareholder value'76 is likely to result in superior economic performance
both for the particular corporation and the economy as a whole."
The risk allocation advantage comes at a cost in terms of incentives within the
corporation. The costs that result from the exercise of managers' discretion to act other than
in the best interests of their principals78 are described as 'agency costs.'79

According to institutional theory the basic function of corporate governance is
asserting belonging of an organization to an environment through clarifying and defining
goals, which are in accordance with expectation of the en~ironment.~'
"The idea of the firm as a series of contracts was developed in a different way by new
institutional economists (Learmount, 2002: 4). Neoclassical economics sees the market
as the only way to organize efficient contracting, and the firm is seen simply as an
artifact of constantly re-negotiated contracts; in contrast, new institutional economics
conceives the firm to be a discrete, relatively permanent hierarchy that exists as an
alternative to contracting in market^".^'
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According to Institutional Theory Corporate governance should be involved in
defining organizational goals of the corporation in context of an existing value system within
the firm. It should also supervise the maintenance and improvement of such value system.

6.4.7 INTELLECTUAL
CAPITAL
THEORY
The intellectual capital (ICT) theoretical perspective has emerged in tandem with resourcebased theory (RBT) during the 1990s by way of responding to certain shortcomings in the

RBT. The ICT is firmly grounded in practice and places a much stronger emphasis on
resource in action than RBT. The ICT focuses on creation, implementation and deployment
of resources. As such it provides a pragmatic framework for description and analysis of the
value creating resources an organization has at its disposal. It also provides a common
perspective and relevant terminology for analysis of corporation.82 It may be proposed that
corporate governance, by itself, can be a source of competitive advantage.

A managerial hegemony,g3 like an agency theory, acknowledges the separation of

ownership and controlg4and it also refers to situation in which corporations are run by a class
of professional managers who have information and knowledge not available to other
members of the firm.85 Here, however, the similarity ends. Apparently, the research literature
is fantasizing what the directors really do, as alleged by some of those 'who served on and
worked with boards of

director^',^^ as follows:

"As I served on and worked with boards of directors, it became clear that there was a
considerable gap between what directors in fact do and what the business literature said
they should do. My research work and this report were efforts to determine what
directors really do and to measure the gap between the myth of business literature and
the realities of business practice".87
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According to a managerial-hegemony theory the board of directors in not a de.facto
governing body of a corporation but only a de jure one because the real responsibility of
running and controlling the firm is taken by corporate management.88 Thus, corporate
governance is treated as a "rubber stamp" due to lack of expertise and restricted information
availability and therefore a "rubber stamping" function of the board is its fundamental task.89
It simply approves decisions taken by managers, which also includes decisions, which are
strategic in ~haracter.~' Consequently. domination by skilled and knowledgeable
management contributes to development of a passive board of directors, which does not
provide a meaningful input into decision-making, which would strengthen corporate
performance.9' However, active corporate governance may be required in situation of crisis
only.
" 'Managers are expected to exercise day-to-day operating control, which gives
them an intimate knowledge of the business, putting the board at a
disadvantage. In addition to this specialized knowledge, managers in profitable
companies are able to finance investments from retained earnings, thus allowing
them to weaken the dependence on shareholders for capital (Mizruchi, 1983).
This allows them to pursue aims other than profit maximization' (Stiles and
Taylor, 2002: 18-19). Pfeffer (1972: 220) notes that it is an established practice
that board members are selected by management. 'In many practical respects,
management is, therefore in control of the board"'.92

This theory underestimates owner networks and its further limitation is inherent in an
assumption that board of directors is ineffective governing

mechanism^.^"

"Network governance" is a form of inter firm co-ordination where contracts are not
legally binding, however, they may have a social force in place that may make the parties to
Stiles P and Taylor B (2001). Maxwell - the Failure of Corporate Governance. Corporate Governance - An international
Review. l: 34.
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act in the spirit of their arrangement or arrangements, which they called "agreements" or
"contracts". Hence:
"The term "network governance" is used, rather than "network organization," because
scholars in management define "organization," either implicitly or explicitly, as a
single entity. "Governance" more accurately captures the process and approach to
organizing among firms that we discuss here".94
The network governance constitutes a "distinct form of coordinating economic
activity", "which contrasts and competes with market and hierarchies". involves a structured
set of autonomous, selected firms involved in creating products or services based on an open
minded and implicit contracts to adapt to environmental contingencies.95 These contracts,
however, are binding socially rather than in a legal set of rules and regulations.96
"many scholars commonly cite the film industry as an example of network governance
(Hirsch, 1972; Meyerson er al., 1996; Miles and Snow, 1986; Powel, 1990; Reich,
1991). Here, film studios, producers, directors, cinematographers, and a host of other
contractors join, disband, and rejoin in varying combinations to make films. Network
governance comprises a select subset of film studios and subcontractors. [...l.
Structured relations among subcontractors and film studios are based on a division of
labor: film studios finance, market, and distribute films, whereas numerous
subcontractors with clearly defined roles and professions (e.g., producer, director,
cinematographer, and editor) create the film".97
Network governance theory focuses on the problem of connection between
corporation and external environment, acknowledging the open system nature of

corporation^.^^ Corporation is transacting with environments, and is constrained by networks
of interdependencies with other organizations. Forging social, business, and other networks is
an important way of coordinating the production of complex products or providing complex
services.99
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The author submits that there is no "network governance theory" in the proper sense
of the term. However, corporate governance scholars are quick to use the term "theory"
whenever some speculative, lose analysis is offered which they think to consider it relates to
corporate governance.

Corporate governance has benefited from contributions of organizational behaviour
and the behavioral psychology. Analysis of the CEO at the peak of organization and the role
of the board of directors as the peak small group structure exerting a powerful influence over
a corporation has enhanced insights into corporate governance.100

Political theory of governance focuses on politics rather than finance as a source of
corporate power.'01In the literature on this subject it is submitted that:
"The political model of corporate governance ... places severe limits on the traditional
economic analysis of the corporate governance problem, and locates the performancegovernance issue squarely in a broader political context. Political does not mean
necessarily imply a government role, merely that it is non-market". Io2
This is conceived as an approach in which active investors seek to change corporate
policy by developing voting support from dispersed shareholders rather than by simply
purchasing voting power of control.103~ e n c e allocation
,
of corporate power, privileges, and
profits between owners, managers, and other stakeholders is determined, according to the
political theory, by how governments which favour their various c o n ~ t i t u e n c i e s .Hence,
' ~ ~ the
political theory considers the ability of corporate stakeholders to influence allocation between
them at the micro level but subject to the macro framework, which is interactively subjected
to the influence of the corporate sector.
Cyert RM, March JG and Simon HA (1963). A Rehoviorol7%eotyof the Firm. Prentice Hall. Englewood Cliffs: New
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Governance.

Oxford University Press: Oxford.

An elaboration of the historical evolution of the political theory argues that the finance
theory's nearly exclusive reliance on the market for corporate control'05 was primarily the
result of the political traditions.lo6Hence, an understanding of the political marketplace is of
primary importance to appreciate the role of capital-market mechanisms in corporate

In this context the importance of "political procedures"108 have been
recognized not only in worker-governed firmsJo9but also in stakeholder-controlled firms.'1°
All these issues are influenced by government laws and regulations and so subject of public
policy debate for changes and reform. Hence, it can also be stated"' that:
According to a new 'political' theory of corporate governance, financial institutions in
the U.S. are not naturally apathetic, but rather have been regulated into submission by legal
rules that - sometimes intentionally, sometimes inadvertently - Hobble American institutions
and raise the costs of participation in corporate governance.'I2
In other words, the analysis of economists needs to be truncated and integrated into
other insights into corporate governance to understand how both economic and legal
transactions shape corporate governance.
Corporate governance processes need to consider the power of agents to act, or be
subject to veto, when there is a compound board. The principle of division of power needs to
be considered in a political theory of corporate governance. While the power theory of the
firm may be put a part of the political theory, it should never be neglected because without
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Cook J, Deakin S and Hughes A (2002). Mutuality and Corporate Governance: The Evolution of UK
Building Societies Following Deregulation. Journal of Corporate Law Studies 2(1): 1 10-138.
Singh A (2003). Corporate Governance, Corporate Finance and Stock Markets in Emerging Countries.
Journal of Corporate Law Studies 3(1): 41 -72. See also: Roe M (1994). Strong Managers Weak Owners: The Political
Roots ofAmerican Corporate Finance University Press: Princeton NJ.
'07 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. Sec also:
Gundfest J (1993). Just Vote No: A Minimalist Strategy for Dealing with Barbarians lnside the Gates Stanford Law Keview
45: 857-973.
log Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford. See also:
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'OYBernstein P (1980). Workplace Democratisation: Its Internal Dynamics Transaction Books New Brunswick: New Jersey.
'l0 Turnbull S (1995). Innovations in Corporate Governance: The Mondragon Experience. Corporate Governance: An
International Review 3: 167-80.
' l ' Black B and Coffee JC (1993). Hail Britannia?: Institutional Investor Behaviour Under Limited Regulation. Paper
presented to Columbia University Law School's Centre for Law and Economic Studies. Conference on Relationship
Investing: possibilities, patterns and problems, New York May 6-7 1993.
Roe MJ (2005). The Inevitable Instability of American Corporate Governance. The Corporate Governance
Law Review (Deakin University) l(1): 1- 19. See also: Michie J and Oughton C (2002). Employee Pmicipation and
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Corporate Governance. Oxford University Press: Oxford. See also: Kershaw D (2002). No end in sight for the
History of Corporate Law: The Case of Employee Participation in Corporate Governance. Journal of Corporate
Law Studies 2(1): 34-8 1.

the power to take corrective action, no action can take place."?t

needs also to be stressed

that for any action to be appropriate, the actors also need information, which is accurate,
timely, sufficient and yet manageable. This leads us to consider the cybernetic approach to
corporate governance.

Without the power to act there is little use in providing either

director^"^

or

shareholders with the information to act.l15 For any stakeholder to protect their own interests,
or that of any others, they need four simultaneous

condition^:"^

the information to act
the will to act
the power to act, and
the capability to act.
An explicit power theory of the firm, as described by alla as,"' is outlined in Table 6.1
below:
Table 6.1 - Efficiency and Power model of the ~ i r m " ~

1

Firm

Nexus of contracts
reactive to
Environment

3

Firm objectives

Profit maximisation;
Cost minimisation

4

Determinants of
Structure and

Competition
In markets

-

Power conditions
Proactive with respect to
environment
Dominant coalition
Member
Multiple inconsistent
Goals; increasing
Autonomy and discretion
Various sources of power

Roe MJ (2003). Political Determinants of C o r p o r a t e Governance. Oxford University Press: Oxford.
Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96- 107.
'l5 Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York a1 96- 107.
'l6 Blair MM (2004). Ownership and Control: Rethinking corporate governance for the Twenty-First Century. In: Clarke T
(2004). n e o r i e s of Corporate Governance. The philosophical foundarions of corporate governance. Routledge Taylor &
Francis Group: London and New York at 174-188.
Dallas LL (1988). Two Models of Corporate Governance: Beyond Berle and Means. Journal of Low Reform University of
Michigan 22: 1 19-1 16 Fall 1988; at 39-44.
' l 8 Dallas LL (1988). Two Models of Corporate Governance: Beyond Berle and Means. Journal of Law Reform University of
Michigan 22: 1 19-1 16 Fall 1988 at 29.
]l3

'l4

5

6

Behaviour
Management shareholder
relationship
Board of directors

Contract

Co-optation

"Monitorin~"device

"Tool" of internal coalition

Lynne ~ a l l a s ldescribes
'~
the "efficiency theory" as considering the firm as a "nexus
of contracts" with directors and managers being "agents" of the shareholders, and
perhaps-other constituencies, to maximise or minimise "transaction

When

the firm is conceived as a "nexus of contracts" it disappears as an actor, making
questions as to 'corporate' responsibility meaningless. Also describing managers, as
"agents" is inappropriate as legally directors are "principals". Who are the "dominant

member^"?'^'
alla as'^^ describes

coalition
Lynne

the "power theory" as recognising the legal reality that

directors are principals with only fiduciary duties to shareholders and that firm "act to
decrease the uncertainty of its environment by increasing its power over, and
autonomy from, its environment .123 These objectives being pursued at the expense of
9,

profit, although subject to a profit restraint.

THEPOWER O F SHAREHOLDERS
The power of shareholders to act is pan of the political theory of corporate
governance.'24 Various inhibitions on the power of shareholders to act arise from security
law, agenda setting by management at general meetings,I2' proxy procedures, voting
arrangements, and the corporate b y - 1 a ~ s . l ~ ~

THEPOWER O F DIRECTORS

"9 Dallas LL (1988). Two Models of Corporate Governance: Beyond Berle and Means. 22 Journal oflaw Reform University
of Michigan 1 19-1 16 Fall; at 22.
Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporare governance. Routledge Taylor & Francis Group: London and New York at 96-107.
"l Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations ofcorporate governance. Routledge Taylor & Francis Group: London and New York at 96-107.
""allas
LL (1988). Two Models of Corporate Governance: Beyond Berle and Means. 22 Journal of law Reform University
of Michigan 1 19-1 16 Fall; at 39-44.
" Dallas LL (1988). Two Models of Corporate Governance: Beyond Berle and Means. 22 Journal oflaw Reform University
of Michigan 1 19-1 16; at 30.
124
Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
l" Andrewartha G and Armstrong H (1997). Developing Managemenr Skills. Longman: Melbourne.
Hawley JP and Williarns AT (1996). Corporate Governance in the Unired States: The Rise of Fiduciaq Capitalism,
Working Paper, Saint Mary's College of California, School of Economics and Business Administration; at 57-60.

The power of directors to control management is dependent upon there being a
sufficient number of directors who also have the knowledgei2' and will to act to form a board
majority. l28 Even if independent directors have the knowledge to act, they may not have the
will and power to act because they are loyal or obligated to management andlor hold their
board position at the grace and favour of management.'29 Directors are unlikely to act against
management unless they are supported by

shareholder^."^

However, many institutional

shareholdersI3' lack the will to act132. It has also been noted that management which
controlled the information what does not reach the board.133 The result can be a board
knowing too little, too late, even if it is willing to act to confront a growing problem or crisis,
it is often unable to do so. In this context it has been argued that an appropriate separation of
powers to create checks and balances provides a way to increase the welfare of
~ t a k e h o l d e r s l ~There
~ . are risks involved here, because if the separation of powers is not
"appropriate" then negative welfare may result. Hence, suggestions for an appropriate
division of powers have been provided.135as indicated by Table 3 below.

Table 6.2

Anglo Corporate Governance Compared with Competitive Practices

1 1 I Select,
direct,
control, I Board
I remunerate, & retire management I
l'

1 Board with advice and consent 1
I of Corporate Governance I

Davis JH. Schoorman FD and Donaldson L (2004). Toward a stewardship theory of management. In: Clarke T (2004).

Theories of Corporate Governance. The philosophical foundorions of corporate governance. Routledge Taylor & Francis

Group: London and New York at 1 18- 134.
l'* Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96- 107.
Davis JH, Schoorman FD and Donaldson L (2004). Toward a stewardship theory of management. In: Clarke T (2004).
Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis
Group: London and New York at 1 18-134.
Davis JH, Schoorman FD and Donaldson L (2004). Toward a stewardship theory of management. In: Clarke T (2004).
Theories of Corporate Governance. The philosophical foundations of corporare governance. Rout l edge Tay1or & Francis
Group: London and New York at 1 18-134.
13' Judge WO, Jr. Zeithaml CP (2004). Institutional and Strategic choice perspectives on Board involvement in the strategic
decision process. In: Clarke T (2004). Theories of Corporate Governance. The philosophical foundorions of corporate
overnance. Routledge Taylor & Francis Group: London and New York; at 149-158.
Regan EV (1993). The Will to Act: Repon of the Sub-council on corporate governance and financial markets to the
Competitiveness Policy Council. Competitiveness Policy Council Washington D.C.; Felton RF, Hudnut A and Witt V (1995).
Building a stronger board. The McKinsey Quarterly. 2: 162- 175.
Hawley JP and Williams AT (1996). Corporate Governance in the United Stares: The Rise of Fiduciary Capitalism,
Working Paper, Saint Mary's College of California, School of Economics and Business Administration; at 65
'3.1 Persson T. Roland G and Tabellini G (1996). Separation of Powers and Accountability: Towards a Formal Approach to
Comparative Politics lnnocenzo Gasparini Institute for Economic Research (IGIER) Working Paper No. 100 July 1996
Milano.
13' Tumbull S (1978). Economic Development of Aboriginal Communities in the Norrhern Territory: Second Report. Seljsuflciency (with land rights) Parliamentary paper No. 438/1978 The Parliament of the Commonwealth of Australia: Canberra
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Board (CGB) (a)
Shareholder with advise of
Nominate directors
Board
I
l CGB
1 A ~ ~ o idirectors
nt
I Board
I Shareholders
CGB
using
performance
Remunerate management
& Board
indicators
established
by
directors
Stakeholder councils
CGB with advise from
Retire directors
Board
stakeholders
Shareholders & CGB
AD DO^^ auditor
Board
Board
CGB
Control Auditor
Determine accounting practices
Board
CGB
Evaluate business
Board with advise from
Board
S takeholders
Monitor management
Board
Board with advise from
Stakeholders
Appoint specialist advisers
CGB with advise from board
Board
Control s~ecialistadvisers
CGB
Board
Remunerate CGB members
Not Applic. Shareholders - % of dividends
Not Amlic. No remuneration
Remunerate stakeholder r e ~ s .

2

13
4

5

6
7

8
9
10
11
12
13
14

(a) A Corporate Governance Board (CGB) is the name adopted by Senator ~ u r r ato~ ' ~ ~
describe a form of "watchdog board" found in Europe and introduced into Australia as a
"Corporate Senater, .137 Members of the Corporate Board (CGB) are elected on the basis of
one vote per shareholder instead of one vote per share to make members independent of
any dominant shareh01ders.l~~
CGB can report to shareholders independently of the board
but only have power to veto board decisions when a conflict of interest is present such as
identified in Table 2.

The basis for suggesting that Table 3 illustrates an appropriate division of power is that it
provides governors of productive activities with information, will, power and capability to
act.

Information to act, independent of management, is provided by the stakeholder councils who
have access to inside, expert committed

source^."^

Murray A (1998). Minorify Reporf: Company Law Review Hill 1997 Australian Senate Canberra March.

'''Turnbull S (1992). 'Positions Vacant, Wanted: corporate whistle-blowers' JASSA The Journal of the Securities Institute of
Australia No. 4, December: Sydney at 2-6.
'" Lorsch JW and Maclver E (2004). Pawns or Potentates: The reality of America's corporate boards In: Clarke T (2004).
7leories of Corporate Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis

Group: London and New York at 108-1 14.
13' Svenden A (1998). The Slakeholder Strategy. Berret-Koechlcr Publishers: San Francisco

The will to act is provided by electing directors through proportional or "cumulative
votingJ4' to provide at least some of them representing minority interests with the "will to
act".14' Members of a "Corporate Governance Board" (CGB) have the will to act because
they are elected on the basis of one vote per shareholder instead of one vote per share. The
corporate charter provides the CGB the power to act by being able to veto any of activities in
which the directors have a conflict of interest such as those listed in Table 2. The CGB gives
minority of directors the capability to act even if the company is controlled by a parent
company.'42 However, a CGB does not "abrogate the property rights of

investor^"'^^ because

the directors can always seek to reverse a CGB veto by obtaining the approval of shareholders
voting on the basis of one vote per share.
Like a supervisory board in Europe, a dominant shareholder has the power to manage
the many conflicts of self-interest which directors of a unitary board are exposed to as
identified in Table 2

Table 6.3 - Corrupting Powers of a Unitary Board

l

Transfer value from the
firm
to
themselves
through:
I

2

3

l Reduce

shareholder
value through:

Obtain other private
benefits such as:

(a) Determining their own remuneration and
payment to associates
(b) Directing businesses to interests associated
with themselves.
(a) Issuing share or options to one or more
directors at discounted value
(b) Selling of assets of the firm to one or more
director or their associates at a discount
(c) The firm acquiring assets from directors or
their associates at an inflated value
(d) The firm trading with related parties who can
appoint the directorsbn favoured t e A s
(e) Not allowing the firm to compete with related
uarties who can a u ~ o i n them.
t
(a) Use resources of the firm for their own
pecuniary and non-pecuniary gain
(b) Use their status and influence for pecuniary
and non-pecuniary advantages.

Bhagat S and Brickley JA (1984). Cumulative voting: the value of minority shareholder voting rights. 27 Journal of law
and Economics The University of Chicago; at 339-65.
14' Regan EV (1993). 'The Will to Act: Report of the Sub-council on corporate governance and financial markets to the
Competitiveness Policy Council' Competitiveness Policy Council Washington D.C.
'41 Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96- 107.
'41 Pejovich S (1990). The economics ofproperry rights: towards a theory of comparative systems Kluwcr Netherlands; at
69-7 1

advisers by:

I

Control or influence the
auditors by:

I
Determine
profit by:

reported

Determine how director
performance is reported
by:

Maintain their
position by:

board

(b) Negotiating their fees
(C) ~ e t e r m i n i ntheir
~ terms of reference to support
director's interests.
(a) Advising shareholders on the appointment or
dismissal of the auditor
(b) Negotiating their fees
(C) ~ i i i n them
~
more profitable non-audit
business.
(a) Selecting basis for valuing or writing off
trading and fixed assets
(b) Determining the life of assets and so the costs
of depreciation
(c) Selecting- basis for recognising
revenues and
costs in long term contracts Selecting accounting
policies within accepted accounting standards
Control of auditors and valuers.
(a) Reporting on their own activities and deny or
frustrate other reports
(b) Controlling the auditor and the other
"independent" advisers
(C) Controlling the conduct of shareholder
meetings.
(a) Reporting on their own performance
(b) Filling casual board vacancies with people who
support their own position
(c) Nominating new directors who support them at
shareholder meetings
(d) Controlling the nomination and election
procedures and processes
(e) Controlling the conduct of shareholder
meetings
(f) Using uncommitted proxies to vote on
resolutions to protect and further their own
interests.

6.4.13 RESOURCE-BASED
THEORY
Resource dependence theory1" was a predecessor of a resource-based theory (RBT).
It examines the relationship between a firm's internal characteristics and performance.'45
Research into possible linkages between RBT and corporate governance has established the
importance of human capital arguments vis-a-vis more traditional agency arguments
concerning corporate governance. '46

Resource dependency theory is concerned with distribution of power in the firm.I4' It
states that when there are elements in the environment, which exert power over an
organization, it will strive for securing a more friendly environment or more independence.I4*
According to this theory corporations are dependent from each other because of access to
resources. Because of this dependency the firms strive towards a defined chain of mutual
relationships in order to regulate principles for "personal zone" or independence domain. One
of these forms of interdependencies is established through "shared" or cross-directorships.'49
One person sits on many boards of directors who serve as "co-optative" mechanisms for
reducing uncertainty in securing critical resources. These mechanisms also assure access to
particular pieces of information about finances and planned projects by closely linked
companies.'50 In effect, there is such allocation of resources, which will be advantageous for
interrelated corporations. In such situation corporate governance of various firms is treated as
a critical link in the chain connecting the firm with an external environment.I5' This assists
the firm in effective goal attainment; also acting as a transmission channel assisting in
'4Hillman AJ, Cannella AA, Jr and Paetzold RL (2004). The resource dependence role of corporate directors: Strategic
adaptation of board composition in response to environmental change. In: Clarke T (2004). Theories of Corporate
Governance. 7he philosophical foundations of corporate governance. Routledge Taylor & Francis Group: London and New
York; at 138-148.
'41 Penrose ET (1959). The Theory of the Growth of the Firm. Wiley: New York; Barney J. Wright M and Ketchen DJ
(2001). The resource based view of the firm: Ten years after 199 1 . Journal of Management. Nov-Dec.
Castanias R and Helfat C (2001). The managerial rents model: Theory and empirical analysis. Journal of Managemenr 6:
661-678.
'41 Zahra SA and Pearce JA (1989). Boards of Directors and Corporate Financial Performance: A Review and Integrative
Model. Journal of Management 15: 291-334.
'48 Pfeffer J (1972). Size and composition of corporate boards of directors: the organiza~ionand its environment.

Administrative Science Quarterly.
149 Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96- 107.
Benkler Y (2003). Freedom in the Commons: Towards a Political Economy of Information. D u k e Law

Journal 52(6): 1245- 1276.
Is' Hillman AJ, Cannella AA, Jr and Paetzold RL (2004). The resource dependence role of corporate directors: Strategic
adaptation of board composition in response to environmental change. In: Clarke T (2004). Theories of Corporate
Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis Group: London and New
York; at 138-148.

communication between various firms and thereby acting as a mechanism assuring interorganizational co-ordination of a ~ t i v i t i e s . ' ~ ~

Limitation of this theory is its narrow focus on resource attainment as a key criterion of
corporate governance effectiveness rather than resource use.

There is no clear definition of - "Stakeholder

s he or^".'^^ Clarke refers to it as follows:

"Stakeholder theory defines organizations as multilateral agreements between the
enterprise and its multiple stakeholders. The relationship between the company and its
internal stakeholders (employees, managers, owners) is framed by formal and informal
rules developed through the history of the relationship. This institutional setting
constrains and creates the strategic possibilities for the company. While management
may receive finance from shareholders, they depend upon employees to fulfill the
productive purpose and strategic intentions of the company. External stakeholders
(customers, suppliers, competitors, special interest groups and the community) are
equally im ortant, and also constrained by formal and informal rules that business must
respect".15B
Stakeholder refers to every group155or individual whom influences goals realized by a
firmIs6 or the firm is under influence of such group or individual in their goal attainment.'''
This concept includes employees, clients, suppliers, banks, local government and agencies,
political parties, community organizations.'58 This theory emerged during the 1970s to reflect
the fear at a societal level that large national corporations were becoming too powerful and
beyond accountability of stakeholders, including

With time, the issues raised

increased social awareness and tendency toward triple bottom line reporting.'60 These issues
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Blair M M (1995). Ownership and Control: Rethinking Corporate Governance for the Twenty-First Cenhry.
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Seidenfeld M (2001). The Psychology of Accountability and Political Review of Agency Rules. Duke Law
Journal 5 l(3): 1059- 1095. See also: Freeman RE (1997). A stakeholder theory of the corporation. In: Bowie and
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Is'

of the stakeholder theory have been examined thoughtfully by Thomas clarkeI6' and
Margaret ~ 1 a i x -but
I ~ which
~
has been succinctly stated in the proposition, as follows:
"Stakeholder theory has a historical lineage, practical applications, and intellectual
appeal more substantial than agency theory, and yet has much less impact on thinking
and policy concerning corporate governance in recent times. Stakeholder theory defines
organizations as multilateral agreements between the enterprise and its multiple
stakeholders. The relationship between the company and its internal stakeholders
(employees, managers, owners) is framed by formal and informal rules developed
through the history of relationship. This institutional setting constraints and creates the
strategic possibilities for the company. While management may receive finance from
shareholders, they depend upon employees to fulfil1 the productive purpose and
strategic intentions of the company. External shareholders (customers, suppliers,
competitors, special interest groups and the community) are equally important, and also
are constrained by formal and informal rules that business must respect".'63
The firm can be construed as 'a system of stakeholders operating within the larger
system of the host society that provides the necessary legal and market infrastructure for the
firm's activities.164The purpose of the firm is to create wealth or value for its stakeholders by
converting their stakes into goods and services.165 Under such circumstances one of the
dominant functions of corporate governance is to coordinate various activities in context of
negotiation and achievement of compromise with other firms.

On another view, the stakeholder's theory proposes that:

"... the goal of directors and management should be maximizing total wealth creation
by the firm. The key to achieving this is to enhance the voice of and provide
ownership-like incentives to those participants in the firm who contribute or control
critical, specialized inputs (firm specific human capital) and to align the interests of
these critical stakeholders with the interests of outside, passive shareholders".

l" Clarke T (1998). The Stakeholder Corporation: A Business Philosophy for the Information Age. Long Range Planning. In:
Clarke T (2004). Theories of Corporate Governance. The philosophical foundations of corporare governance. Routledge
Taylor & Francis Group: London and New York at 189-201.
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overnance. Routledge Taylor & Francis Group: London and New York at: 174- 188.
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Taylor & Francis Group: London and New York at p: 173.
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Consistent with this view to provide "voice" and "ownership-like incentives" to
"critical stakeholders"

'67

are arguments in favour of "long-term employee ownership" and

"board representation by significant customers, suppliers, financial advisers, employees, and
community representatives''.'68 It is also recognized that corporations "seek long-term owners
and give them direct voice in governance" (i.e., relationship investors) and to "nominate
significant owners, customers, suppliers, employees, and community representatives to the
board of

director^".'^^

In this context competitiveness can be improved by using all four

institutional modes for governing transactions rather than just markets and hierarchy."'
However, on the opposing view it would be counter-productive to have various stakeholders
constituencies appoint representatives to a unitary board.I7' On this view, membership of the
board, if it occurs at all, should be restricted to informational participation.'72 The theory for
establishing "stakeholder councils" has also been described as a viable alternative to enhance
information participation input to the board.17) This approach requires recognition of both the
implicit and explicit contractual relationships in a firm to develop "Stakeholder-Agency

heo or^".'^^ This proposal could provide both stakeholder voice and ownership by the process
of "re-inventing" the concept of the firm.175
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Stewardship theory rejects the highly individualistic model of agency theory which
promotes a suspicious 'policeman's' attitude on part of the Principal (i.e., the "owner") to be
vigilant of opportunistic agents (i.e., directors or managers) by monitoring them and be ready
to apply sanctions or incentives as means of control. Alternatively,
"Stewardship theory acknowledges a larger range of human motives including
orientations towards achievement, altruism and the commitment to meaningful work.
Stewardship theory maintains there is no inherent conflict of interest between mangers
and owners, and that optimum governance structures allow coordination of the
enterprise to be achieved most effectively. Managers should be authorized to act since
according to stewardship theory they are not opportunistic agents but good stewards
who will act in the best interests of owner^"."^
This theory provides that 'managers are good stewards of corporate assets and of a
corporation.'77 According to this theory the classical idea of corporate governance holds that
the directors, on behalf of stakeholders (including shareholder^),"^ essentially want to do a
good job by being good stewards of the corporate assets, not to have a conflict of interest or
make a secret profit at the expense of stakeh01ders.l~~
They diligently work to attain high
levels of corporate profit and shareholders returns'.'80 In this theory it is argued that
'managers are principally motivated by achievement and responsibility needs' and 'given the
needs of managers for responsible, self-directed work. This theory explains that by
reinforcing responsibility and authority of executive managers will promote a sharper focus
on company objectives, unfettered leadership and implementation of operational

decision^.'^'

This will result in efficient and effective performance of the corporate governance and
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corporation. The stewardship theory remains the theoretical foundation for much regulationls2
and legislation in corporate governance.'8'
However, there is a strong opposition to this stewardship theory in the argument that
non-executive director dominated boards' should play major role in corporations.ls4 The
notion that independent boards are "good" and "so eventually produce the expected findings"
is promoted by influential and powerful sources that recommend the need for independent
non-executive directors such as the Council of Institutional Investors in the US, the U K , ' ~ '
Australian Institutional investors,ls6 existing professional directors, and all those who would
like to become non-executive directors. ls7

ALTRUISMAS A DUTY
The stewardship theory seems to be primarily supported by individuals who contribute their
own money and other resources to non-profit organizations in order to become a director.ls8 It
can be argued, however, that the inclination of individuals to act as selfless stewards can be
culturally contingent. The 'company man' in Japan may place his employer before family.
The voluntary resignation of executives is not uncommon when a firm is disgraced and
instances of suicide via 'hara-kiri ritual' are still reported within the ethos of 'Samurai
Honour'.

Moreover, the welfare contributed by controllers and distributed by stakeholders through
introduction of a division of powers has also been consideredls9 in the literature on the

' ' l
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subject of corporate governance in the context of the stewardship theory.lgOIt is also noted
that 'the logical extension is either towards an executive-dominated board or towards no
board at all' within the stewardship theory.'91Hence, the view that 'the non-executive board
of directors is, by its design, an ineffective control device' warrants attention.lg2The evidence
in support of this view is provided by those in favour and to highlight 'the whole rationale for
having a board becomes suspect"93 and that 'boards of directors should be abolished and
replaced by a formal committee of advisers'.194

FIDUCIARY
DUTY

It is submitted, however, that inherent in the appointment of directors is the idea of directors
having a fiduciary duty.I9' The fiduciary duty by its nature is that directors can be trusted and
will act as stewards over the resources of the company.'96 Thus in Anglo law, directors duties
are based on stewardship theory.I9' This duty is higher that that of an agent because the
person must act as if he or she was the principal rather than a mere representative. The firm is
therefore considered as a system of stakeholders existing in a larger environment,19* which is
necessary for market and legislative infrastructure to function efficiently and effectively.'99
At is essence, the stakeholder theory argues that the aim of a corporation is to achieve an
equilibrium between contradictory goals to which are driving various groups because of their
differing interests but which are interrelated with the corporate activitie~.~"Participation of
stakeholders in the firm's corporate governance expands the range of corporate

Davis JH, Schoorman FD and Donaldson L (2004). Toward a stewardship theory of management. In: Clarke T (2004).
Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge Taylor & Francis
Group: London and New York at 1 18-134.
19' Hawley JP and Williams AT Corporate Governance in the United States: The Rise of Fiduciary Capitalism. Working
Paper, Saint Mary's College of California, School of Economics and Business Administration 1996, at 29.
'91 Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96-107.
193 Donaldson L and Davis JH 'Boards and Company Performance - Research challenges the conventional wisdom' 2
Corporate Governance: An International Review 3 199f4 at 151-60; Felton RF. Hudnut A and Witt V (1995). Building a
stronger board. The McKinsey Quarterly. 2: 162-175.
Carson E (2000). The Development of Board Sub-Committees. Company and Securities Law Journal 18(6); 4 15-428.
19' Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96- 107.
'% Mace ML (2004). Directors: Myth and Reality In: Clarke T (2004). Theories of Corporate Governance. The philosophical
foundations of corporate governance. Routledge Taylor & Francis Group: London and New York at 96- 107.
Davis JH, Schoorman FD and Donaldson L (2004). Toward a stewardship theory of manage men^. In: Clarke T (2004).
Theories of Corporate Governance. The philosophical foundarions of corporate governance. Routledge Taylor & Francis
Group: London and New York at 1 18-134.
19' Blair MM (2004). Ownership and Control: Rethinking corporate governance for the Twenty-First Century. In: Clarke T
(2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge Taylor &
Francis Group: London and New York at 174- 188.
IYY
Clarkson MBE (1994). A Risk Based Model of Stakeholders Theory. The Centre for Corporate Social Performance and
Ethics. University of Toronto: Toronto.
Solomon and Solomon (2004). Corporate Governance and Accountability. John Wiley & Sons, Ltd: England; at p: 23-26.

'"

r e ~ ~ o n s i b i l i t i e swhich
, ~ ~ ' should also act in the wider interest.202 In Germany this "wider
interest" is equated with the national interest but in Japan with the interest of Keiretsu or
"business networks

3,

.203

It is worth noting here that stakeholder's approach considers

corporate performance in terms of the success of the "wider interest" such as that of a society,
nation, or business network rather than in terms of individual investor's wealth.204

The stewardship theory is largely untested and this could be said the major limitation of this
theory. 205

Transaction cost theory is described as
organization .. .,,206, as follows:

"

... an interdisciplinary alliance of law, economics, and

"This discipline was initiated by Cyen and March's (1963) A Behavioural Theory of
the Firm,a work that has become one of the cornerstones of industrial economics and
finance theory. Theirs was an attempt to view the firm not as an impersonal economic
unit in a world of perfect markets and equilibrium but rather as an organization
comprising people with differing views and objectives. Transaction cost theory is based
on the fact that firms have become so large that they, in effect, substitute for the market
in determining the allocation of resources. Indeed, companies are so large and so
complex that process movements outside companies direct production and the markets
co-ordinate transactions. Within companies, such market transactions are removed and
management co-ordinates and controls production (Coase, 1937). The organization of a
company (e.g., the extent of vertical integration) seems to determine the boundaries
beyond which the company can determine price and production. In other words, it is
the way in which the company is organized that determines its control over
transa~tions".~~~
Blair MM (2004). Ownership and Control: Rethinking corporate governance for the Twenty-First Century. In: Clarke T
(2004). Theories of Corporare Governance. The philosophical foundations of corporare governance. Routledge Taylor &
Francis Group: London and New York at 174-188. Sec also: Kershaw D (2002). No end in sight for the History of
Corporate Law: The Case of Employee Participation in Corporate Governance. Journal of C o r p o r a t e Law
Studies 2(1): 34-8 1 .
'O'
Rubach MJ and Sebora TC (1998). Comparative Corporate Governance: Competitive implication of an emerging
convergence. Journal of World Business 33(2): 167-184. Prowse S (1994). "Corporate governance in an international
perspective: A survey of corporate control mechanisms among large firms in the United States, the United Kingdom. Japan
and Germany". BIS Economic Papers July 1994: 41. Bank for International Settlements: Basel, Switzerland.
Jones C, Hesterly WS and Borgatti SP (2004). A general theory of Network Governance: Exchange conditions and Social
Mechanisms In: Clarke T (2004). Theories of Corporare Governance. The philosophical foundations of corporate
governance. Routledge Taylor & Francis Group: London and New York at 149- 158
Blair M M (2004). Ownership and Control: Rethinking corporate governance for the Twenty-First Century. In: Clarke T
(2004). Theories of Corporate Governance. The philosophical foundations of corporate governance. Routledge Taylor &
Francis Group: London and New York at 174-188.
Davis JH, Schoorman FD and Donaldson L (2004). Toward a stewardship theory of management. In: Clarke T (2004).
Theories of Corporate Governance. The philosophical foundafions of corporate governance. Routledge Taylor & Francis
Group: London and New York at 1 18-134.
206
Williamson OE (1996). The Mechanisms of Governance. Oxford University press: New York; at p: 25; after Solomon J
and Solomon A (2004). Corporate Governance and Accountabiliry. John Wiley & Sons, Ltd: England; at p: 21.
.
207
Solomon J and Solomon A (2004). Corporare Governance and Accountability. John Wiley & Sons, Ltd: England; at p:
2 1.
'01

Although transaction economics expressed in this quasi-theory of corporate
governance attempts to make its independent mark, it is no more than another version of the
Agency Theory in disguise. Perhaps the only difference is "using different terminology to
describe essentially the same issues and problems".208However, there is no clear statement in the
literature what are the axioms, postulates (or theorems and data statements involved. Solomon and
Solomon refer to this theory also as "discipline"

6.5

CONCLUDING REMARKS
A theory of corporate governance must contain both axioms and theorems.209

Corporate governance scholars seem to state a number of specific propositions in their
"theories" without clarifying which they wish to take as axioms and which are derived by
reasoning, or deduced from these axioms as theorems. In addition to this confusion between
axioms and theorems, corporate governance scholars hardly ever state how they decide which
propositions are selected as axioms. They do not seem to be aware of differences in the ways
in which axioms and theorems should be stated. A related issue involves testability
requirements. All theorems or postulates could be tested. However, most propositions, as
stated by corporate governance "theories", whether as axioms or theorems, do not seem to
take into account the need to test their propositions; hence, most of these propositions are
inherently untestable and full of questionable assumptions. These so called "theories" cannot
be properly "verified" to provide possibility to prove false any theorem and allow for the
modification of the theory or the axioms of the theory or even to abandon the theory. Hence,
these scholars may have only developed highly tentative propositions for theories rather than
theories, as such. Testability of a theory is of fundamental importance. Tests of the theories
involve empirical tests of the derived theorems. Clearly, most of the corporate governance
scholarship has not reached this level of theory construction. A concept of "theory" is used as
a label to elevate intellectually feeble speculations.
Hence, it may be premature to hope for fully developed theories of corporate
governance explaining and predicting interaction patterns between variables identified in a
model. Before such theories can be developed, corporate governance research community
208
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Axioms are propositions that are assumed to be true but theorems, on the other hand, are derived by reasoning, or
deduced, from the axioms.

needs acquire knowledge and understanding of theory construction.210 The requisite
methodology represented in this thesis could provide the first step to construct adequate
corporate governance models, which may then be useful for theory building, to advance
corporate governance scholarship.
Each of the presented "theories" of corporate governance,211 explores rather
haphazardly a narrow fragment of complex phenomena only but known as corporate
governance. Each "theory", however, also offers important arguments when explaining
selected aspects of corporate governance problems. Thus, stakeholder and institutional
"theories" explore mutual interactions between an organization and its environment.212

*

resource dependency "theory" explains links or inter-dependencies between firms involved in
the process of obtaining and securing the resources. An agency "theory" examines a problem
of disparity of interests inside the firm. Managerial hegemony "theory" focuses on
phenomena of managerial dominance in a structure of corporate power.213It challenges the
business literature which apparently is devoid of reality:
"The business literature describing the classical functions of boards of directors
typically includes three important roles: ( I ) establishing basic objectives, corporate
strategies, and broad policies; (2) asking discerning questions; and (3) selecting the
president. [...l. I found that board of directors of most large and medium-sized
companies do not establish objectives, strategies, and policies, however defined. These

roles are performed by company managers. Presidents and outside directors generally
agreed that only management can and should have these responsibilities.[.. .] Again it
was found that directors do not [ask discerning questions]. Board meetings are not
regarded as proper forums for discussions arising out of questions asked by board
members. [...l. Yet it was found that in most companies directors do no in fact select
the president except under ... crisis situations
The above finding calls for serious, empirically based scholarship to "clean" the
corporate governance literature which seems to report individual notions produced by scholars concerning what they think corporate governance is - about rather than critically
examine the real life events applicable to what the corporate governance really is.
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The stewardship "theory" outlines a co-operative and optimistic view of relationships
within the corporation. Each of these "theories" is useful in considering efficiency and
effectiveness aspects of corporate governance in terms of monitoring and control

function^.^'^

Although the "theories" of corporate governance are rather in an inchoate state their broad
spectrum offers a valuable resource in terms of data and information to develop some initial
insights into corporate governance concepts, paradigm, models and theories.
Considering theories of corporate governance warrants a review of emerging issues
affecting corporate governance as a whole. Globalization of firm structures and capital
markets, security issues, changes in ownership from State ownership towards pension fund
ownership, and transformation of assets from tangibles into intangibles, and other factors
increase instability in the corporate wor1d2l6 and apply an increased pressure on corporate
governance and greater challenge upon it.217
The final chapter of this thesis draws together a number of conclusions about the
nature of corporate governance research and contends that a more rigorous epistemological
foundation and empirical methodology are fundamental to achieving a better understanding of
the nature and role of corporate governance.
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CHAPTER 7
CONCLUSIONS, LIMITATIONS AND RECOMMENDATIONS
FOR FUTURE RESEARCH
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"In sdiokr4 discussions we are at an ear$ stage of
"6rainstomin#. G r e is not yet a structured theoretical
de6a te ".l
"In the current corporategovernance de6ate, we h v e onry just 6egun to see a
6roader w p t a n c e of issues that h v e actua4 k i n 6eneath the suface of
cycl;! of the de6atefor almst two decah. It seems to h v e taken a general
discreditiy of the capitalmarkets arisiy)orn the corporate scandalj of Enron
and WorliiCom to h d to a reansideration of accepted theoretical positions
which never reagy made wmpkte sense to 6 g i n with andwhkh were pro6a6$
overstated6y urmmentators".2

7.1

MOTIVATION
The purpose of this thesis has been to clarify concepts, models, and theories of

corporate governance. The thesis has also sought to draw together numerous aspects of
corporate governance that are reported in the literature in order to determine whether corporate governance matters. There is a lack of progress in corporate governance research
and practice. The corporate governance concepts are inadequate and researchers fail to test

'
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their verbal propositions they call "theories". No general model or theory of corporate
governance has emerged from the scholarship presented in the literature.
The problems encountered in corporate governance research and difficulties in solving
them have been explored in this thesis. The author proposes that progress in corporate
governance scholarship requires the development of integrative concepts3 which will enable
construction of models and scholarly theoretical explanations or predictions for questions
researched. Progress in corporate governance research requires well thought out logic of
investigation, which must replace the ongoing deluge of sterile debates using well, entrenched
incorrectly construed concepts and ill-formed models and theories.
As law continues to dominate corporate and other social and business arenas, the
paradox of its ability to protect corporations and individual stakeholders and its seat of power
versus its capacity to support social and legal inequities, to cast villains and victims and to
entrench power differentials, becomes ever more evident in corporate governance discourse.
These contradictions are readily apparent when discussing the role played by law in corporate
governance and corporations. This thesis departs from the approach to law and culture that
tends to view non-western societies' discourses and practices as socially constructed, but
which fails to recognize that the economy-law model dominant in western societies is equally
a product of social relations. This thesis has argued for bringing together various theoretical
perspectives in ways that maintain recognition of the distinctive contribution made by each
approach while at the same time acknowledging the points at which they merge. The
synthesis informs us in several areas. First, it provides a new perspective on concepts, models
and theories for the development of insights into corporate governance research. Moreover,
the synthesis provides insights into the process of, and problems associated with, conducting
a model-driven synthesis.4 Finally, the synthesis gives a framework from which to derive
implications for corporate governance policy and practice, and recommendations for future
research.

Integrative concepts are theoretical constructs about any aspect of corporate governance system, whether structural or
functional. Such concepts cannot be measured directly but indirectly only by employing operational definitions.
"Conducting a model-driven synthesis is difficult. While the substantive and statistical problems that arise are similar to
those that arise in traditional meta-analyses, the consequences may differ in the context of the model-driven synthesis". Cook
TD et al (1992). Meta-analysis for explanation. A Casebook. Russell Sage Foundation: New York at p: 266.

7.2

BACKGROUND ISSUES
Poststructuralist and postmodernist writings have also had the important effect of

challenging researchers in the law and management sciences themselves to be reflexive, to
examine their own position of power and claims to truth in the research and writing process.
~oucault'has contended that it is the role of the scholar to expose the mechanisms by which
"truth" is constituted, and in whose interests it works, and thence to be in the position of
ascertaining the possibility of a new politics of truth. This argument may be usefully extended
to the context of corporations and corporate governance in law. Scholars interested in sociocultural dimensions of corporate governance in law need to be aware of the potential of their
writings to contribute to oppressive, constraining, and stereotypical discourses that support
parochial views, and to use their understanding of the socially constituted nature of
knowledge to allow space for the production of novel, multiple knowledge about corporations
in legal settings and in global contexts that avoid either1 or (e.g., rationallirrational,
nature/culture, disorderlylcontrolled, moral/immoral, activelpassive, etc) and uslthem
distinctions.
The complex relationships between global information networks, transnational
economic and cultural contexts and "sovereign" national jurisdictions provide background for
a meaningful discourse about corporate governance. This discourse appears particularly
intense when the issues of security are at stake. There is not yet a structured theoretical debate
in these areas because of conceptual confusion and parochialism demonstrated by majority of
researchers, writers and practitioners. This thesis has attempted to raise awareness of these
dilemmas and provide a structure for theoretical debate on corporate governance.
Preceding chapters6 have sought to examine the theoretical and regulative aspects of
corporate governance and the range of its influence on corporate activities. These chapters
have also explored how the concept of corporate governance has provided a platform for a
profound discourse for lawyers, accountants, economists, managers, psychologists,
philosophers and many other thinkers and practitioners. Their search for understanding of
critical issues and challenges in the corporate world, which contribute to corporate success or
collapse, is an ongoing process. Such process can be conceived in Darwinian terms as an

Foucault Resources; at: http://www.qut.edu.adeddcpol/foucault/
In particular, Chapter 2 and 6.

evolutionary one where the survival of the fittest is one of the outcomes in search of corporate
success.7
This chapter addresses the issues that are inferred from these aspects presented in the
previous chapters and comments upon the dominant themes that arise from the thesis as a
whole. This chapter also summarizes the theoretical insights presented in this work with
respect to the research problems, questions and hypotheses stated in Chapter 1.

The

conclusions and interpretations are discussed according to the legal and ethical influences and
impact of corporate culture in the global context on those involved in the corporate
governance. Disclosure as a communication process between the corporation and its
environment is critical here.8 Explanations are suggested for the extent of knowledge
management in problem solving and decision-making by participants in corporate
governance. This thesis makes explicit the complexity of the corporate governance models
and human nature itself in search of the underpinnings of corporate governance. Moreover,
the results of the analysis of items of information disclosed and their relationships with
several company-specific, corporate governance as well as personal variables also
summarized and discussed.

Implications of the findings on policy making and

recommendations made to help improve information disclosure by corporations are also
presented. It is recognized that information disclosure becomes a fundamental concept due to
the need for knowledge processing and its importance in management. Lastly, the limitations
of the research and some areas for further research are also identified.
The topic of corporate governance has been explored in a context of intensified
awareness and distrust of the corporate world reflected in the media and research literature on
the subject. This thesis has sought to be different from other works on corporate governance
in that it avoids the narrow focus of other studies, which primarily consider directors' legal
obligations, and to tout the fundamental duties of every director

-

the fiduciary duties, the

duty of care and the duty of loyalty. Instead, this thesis has provided analysis of corporate
governance and related concepts, which have dominated the debate since 1930s. Initially, a
vertically integrated firm with a rigid command-and-control system promoted a narrow view
of corporate governance construed in terms of the agency problem.9 Subsequently, other
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views were developed and significantly influenced by changes in the nature of the firm that
had taken place in the previous fifty years. The debate over the corporate governance has not
only failed to enhance the understanding the raison d'2tre of corporations, but it has also
highlighted the need for an interdisciplinary approach to research the corporate governance
challenge beyond the narrow confines of law and economics.

7.3

METHODOLOGICAL CHALLENGES
One of the fundamental aims of this research focused on developing a clear set of

methodological guidelines, which focus has the potential to discipline research analysis and
synthesis in accordance with methodological standards that apply to primary research. This
thesis has offered a clear set of such guidelines.
"Two scientists applying the principles of meta-analysis to a given research literature
should arrive at similar conclusions. And if not, their differences should be traceable to
explicit analytic choices that can be independently assessed. Disagreement among the
experts should become more a matter of method than opinion".'0
The contrast between approaches provides a framework within which the main
criticism of corporate governance research can be discussed and suggestions for improvement
proposed. These criticisms and suggestions express a clash of ideals about corporate
governance scholarship.

Corporate governance scholars and practitioners are still debating many of the same issues
that they were debating two or more decades ago. There have been few major advances in
clarifying and understanding of fundamental corporate governance structures and processes.
Corporate governance research, as it stands in the current literature, cannot meet the challenge
of business or entrepreneurship problems. Regurgitation of traditional questions and goals
work against forging a new and effective corporate governance science.
The corporate governance questions asked by researchers are weak. Unlike scientific
hypotheses they state little of value about the world of business. Many writers refer to

'O Cook TD, Cooper H, Cordray DS, Hartrnann H, Hedges LV, Light RJ, Louis TA and Mosteller F (1992). MetaAnalysis for Explanation. A Casebook. Russell Sage Foundation: New York; at p: viii.

structures and processes of corporate governance that cannot be identified clearly. This is
evidenced by lack of clear definitions of concepts but instead there are numerous phrases
which often are circumlocutions or discursive statements of personal opinion but considered
by writers as "critical analysis", rather than "obfuscation".

7.3.2 METHODOLOGICAL
CONCEPTS
One of the most consistent criticisms of this thesis has been the continuous failure of
corporate governance scholars to define concepts and hold to those definitions in their
discourses. A proper understanding of methodological concepts is a precondition to making
sense in their application to discourse on corporate governance. This thesis has pointed to the
lack of clear analysis of corporate governance and related topics in the literature. S. Writers
often confuse certain concepts of distinction, such as 'method' and 'methodology', 'model'
and 'theory', 'system' and 'paradigm' or 'method' or 'theory', and so on. The claim is often
made that legal sciences are radically different from other sciences; and that consequently
legal sciences require the pursuit of a "methodology" different in to that employed in the
study of all other sciences. It is submitted that makers of this claim offer a banal view and
incoherent arguments in support of their position. To maintain such a claim is to encourage
confusion and misunderstanding and to lead to fallacious arguments. Because corporate
governance the said concepts, many conceptual relations in corporate governance are no
longer stages in the development of theory, but alternatives to theory.
When discussion focuses on the nature of corporate governance or when the term's
use in any rigorous sense makes equivocation perilous, the conflation of three meanings, say
those of paradigm, model and theory, results in serious confusion. This thesis has argued that
it is important to distinguish between fundamental methodological concepts in order to avoid
sterile debates or arguments, which are based on terminological misunderstandings. At this
point it is also necessary to address the absurdity of considering every linguistic problem
without respect - or interpreting "linguistic" and "trivial" synonymously in discussion of
academic or technical problems. To deplore the construction of concepts is to deny the need
for rationality in one's research. Consequently, these scholars use concepts with poor, if any,
definitions and also use them ambiguously and often inconsistently. Not only have they been
using different terms to represent the same concept, say "performance", but also they have

employed the same terms to stand for different concepts." Important issues remain important
even when they can be converted into linguistic ones. It is well documented that progress in
many areas of science is the result of clarifying conceptual differences.

12

The focus of this thesis has therefore been upon problems of what we may call the
rationale of legal and non-legal analysis of corporate governance. There is widespread lack of
self-consciousness in the writings of many legal scholars about the theoretical formulations
such as concepts, definitional and conceptual and classificational schemata, variables,
models, hypotheses, theories, meta-theories, systems and paradigms. This thesis brought this
lack of awareness into the open and clearly signaled these concerns. While such conceptual
clarity is an important contribution of this thesis, it is acknowledged that to give justice to the
importance of this profound issue of methodological concepts usage in legal scholarship, a
separate and comprehensive research would need to be undertaken. Thus, if progress is to be
made in clarifying concepts then, at some minimal level, scholars must mean the same thing
when they talk about the same concepts. Scientific progress presupposes the ability to isolate
semantic from non-semantic problems. Such isolation does not appear possible given the
degree of variability of meanings.

Corporate governance scholarship has ample examples illustrating researchers
wanting knowledge of what a definition of a concept is. The procedure of defining both the
status of concepts (research, imagination, and measurement); and their role in corporate
governance model and theory (natural, functional, and integrative) should be explicitly
designed to facilitate rigorous analysis and lead to effective synthesis. It acknowledges that
we have different types of concepts, each requiring particular types of definition and having
particular roles in the development of theory and providing explanations. Corporate
governance research would be helped by the following: (i) Precise, consistent, and persistent
naming, definition, and use of concepts; (ii) Identifying when research has led to a change in
meaning and, if required, define new concepts explicitly.

II

Cumming DJ (2003). The Structure, Governance and Performance of UK Venture Capital Trusts. Journal of
Corporate Law Studies 3(2): 401-427. See also: Goergen M, McCahery and Renneboog L (2003). Journal of
Corporate Law Studies 3(2): 379-399.

'' Shrader-Frechette KS and McCoy (eds) (1993). Merhods in Ecology. Cambridge University Press: Cambridge.

The author of this thesis provides the following definition of corporate governance:

'Corporate governance is a wealth creation and distribution system of power by which
companies are controlled and directed.' This definition is rich in variables that allow for a
clearly focused theoretical and empirical research. Such research has not been possible so far
because of inadequate or faulty definitions of the corporate governance concept and because
of an epistemic chaos in domain of methodological terms.

A major difficulty in corporate governance research is in its approaches to, and
understanding of scientific inference. There is a lack of consistency in meaning, and
unfortunately, interchangeable use of terms hypothesis, model, theory, paradigm and so on,
and speculative arguments are often labeled as theory - which it is not. "It is human nature to
err", however, it is also O.K. to make errors,14 as long as we recognize and correct them, if
possible. So, error making is normal but this should be differentiated form a blunder. Errors
are more likely to be corrected before the meta-analytic procedures are applied.15
Certain inferential errors are due to poor understanding of some corporate governance
researchers of what the variables are and confusing dependent and independent variables in
their analysis; and not taking into account other variable categories.I6 A further difficulty is
with what constitutes a scientific inference where integrative concepts are used. The
propositions must be tested and continually refined. But this must be done in the context of
constructing scientific explanations for particular questions rather than attempting to create
quasi-theories with impressive terms, but no more, in a universal domain.
The approach taken by the author is that scientific inference is incremental, not made
solely on the basis of acceptance or rejection of postulates through testing against data. Some
specific procedures can be used to promote this, such as holding concepts," the definition and
use of domains, and maturation of postulates.

l 3 Rosenthal R (1991). Mera-Analytic Procedures for Social Research. Applied Social Research Methods Series. Volume 6.
Sage Publications: Newbury Park London New Delhi; at p: 20.
l4 It is important to define in a study what is understood by an "error"
Rosenthal; R and Rubin DB (1978). lssues in summarizing the first 345 studies of interpersonal expectancy effects. The
Behavioral and Brain Sciences 3: 4 10-415.
l6 Fleming D, and Ziolkowski RS (2000). lssues Paper. National Legal Aid Survey of solicitors firms participation in legallyaided family law work 1994-99. On file of the author.
" A holding concept is a concept, which expresses the existence of a phenomenon or relationship without defining it
sufficiently to be the subject of practical or empirical research.

This research has documented that many corporate governance scholars have used
literature reviews in a traditional qualitative or narrative approach. Many of these reviews are
inane in the sense of synthesizing many studies with the same bias or even many studies with
different biases. These reviews fail therefore to establish generalized knowledge claims and to
specify the conditions on which relationship between corporation and corporate governance
might depend. l 8
Useful literature reviews should satisfy the following six (6) criteria: l 9
The studied topic should be clearly defined - without pretending that, for example
studying the ratio of executive and non-executive directors on the board is the study of
corporate governance per se.
The literature review should include only substantively relevant studies.
The studies reviewed should represent a wide range of authors, methodological
approaches, and settings.
The review should have a heterogeneous collection of examples in terms of cause and
effect, if such relationship is anticipated.
The review should include a broad range of potential explanatory variables.
The review should also be sensitive to possible biases in individual studies that may
employ ethnocentric concepts.

Traditional narrative research review may be contrasted with the meta-analytic procedures
for literature review.20 Employment of a narrative technique for literature review
demonstrates a serious risk on the part of many researchers to the incidence of type I1 errors.21

Locating research results has become a sophisticated task in the era of ITC where computerbased retrieval systems are available and also expanded and improved at a rapid pace.22

Cross reference to the discussion on this earlier in your thesis.
See, for example: Cook TD, Cooper H, Cordray DS, Hartmann H, Hedges LV, Light RJ, Louis TA and Mosteller
F (1992). Meta-Analysis for Explanation. A Casebook. Russell Sage Foundation: New York; at p: 3.
Rosenthal R (1991). Meta-Analytic Procedures for Social Research. Applied Social Research Methods Series. Volume 6.
Sage Publications: Newbury Park London New Delhi.
Type 11 errors occur due to failing to reject null hypotheses that are false. "There is little doubt in the social and
behavioural sciences type I1 errors (concluding that X and Y are unrelated when they really are related) are far more likely
than type I errors"; see: Rosenthal R (1991). Meta-Analyric Procedures for Social Research. Applied Social Research
Methods Series. Volume 6. Sage Publications: Newbury Park London New Delhi; at p: 20.
- Rosenthal M (1985). Bibliographic retrieval for the social and behavioural scientist. Research in Higher Educarion 22:
315-333. This is a useful paper on information retrieval especially prepared for meta-analysts by an experienced reference
librarian. "When the resources described in that paper have been properly employed, including an examination of the
Is

l9

"

There is ample evidence in the literature on corporate governance that most reviews
clearly demonstrate an irretrievability bias.23 Hence, it is highly probable that the probability
of published studies may not be representative of the studies conducted. Consequently, a
researcher may miss vital or fundamental pieces of knowledge needed to correctly solve the
puzzle that he or she may be confronted with. One well known example is Charles Darwin
who missed a published study (in German language) printed in an Austrian Journal and
authored by Mendel who wrote a seminal paper on genetics based on his experimental trials
on peas he grew and cultured in a garden of the Abbey in Moravia (now Slovakia).
Knowledge of Mendellian experimental findings would have had a dramatic effect on the
conclusions that Darwin made and those he failed to make. Perhaps, the legacy of "being the
best in the world" mentality drags on and "fugitive literature" and knowledge is not resourced
to the detriment of humanity. In fairness, please also note that:
"A bizarre version of this criticism simply holds that the unretrieved studies are

essentially a mirror image of the retrieved studies. [...l. One can too easily postulate a
universe in which for every observed outcome there is an unobserved outcome equal
and opposite in magnitude andlor in significance
It is important to recognize that meta-analytic procedures are not a full-proof panacea
for ills of poorly designed or thought out re~earch.~'

The comparative research in corporate law and corporate governance is inchoate.

26

Many of the studies claiming "comparativists" 5;tatus are not comparative at all, even though a
word "comparative" appears in the title of papers. Even a cursory examination of treaties,
references of the retrieval documents and correspondence with the contributors to a research area to obtain their unpublished
manuscripts and their suggestions as to the location of other unpublished works, we will find four major classes of
documents: (1) Books, including authored books, edited books, and chapters in edited books; (2) Journals, including
professional journals, published newsletters, magazines, and newspapers; (3) Theses, including doctoral, master's, and
bachelor theses; (4) Unpublished work, including technical reports, grant proposals, grant reports, convention papers not
published in proceedings, ERIC reports, films, cassette recordings, and other unpublished materials". Rosenthal R ( 199 l).
Meta-Analytic Procedures for Social Research. Applied Social Research Methods Series. Volume 6. Sage Publications:
Newbury Park London new Delhi; at p: 37
U A retrievability bias denotes the studies retrieved which do not reflect the population of studies conducted. A concept of
"fugitive literature" is also relevant here.
Rosenthal R (1991). Meta-Analytic Procedures for Social Research. Applied Social Research Methods Series. Volume 6.
Sage Publications: Newbury Park London New Delhi; at p: 128.
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Mann C (1990). Meta-analysis in the breech. Science 249: 476-480.
One of the significant patterns identified by social scholars is that societies or organizations undergo a structure process of
development. In particular, see the writings of Alexis de Tocquevillc, Comte, Karl Marx, Emile Durkheim, Max Weber, and
Spencer
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books and papers reveals the prima facie lack of concern by respective scholars with issues of
definition, classification, measurement of variables studied, kinds of adequate models to be
developed or employed and the hypotheses that may be derived from them to explore
theoretical domains. The conceptual aspects of comparative inquiry are of fundamental
importance, because the adequacy of scholarly research is affected by the philosophical and
theoretical framework employed by a researcher, and by the transition the researcher makes
between conceptual presuppositions and empirical research operations. However, the legal
researcher involved in so called "comparative studies" of corporate governance apparently do
not identify certain definite methodological issues faced to generate valid and reliable
comparative explanations, even though the literature on the methodological aspects of
comparative studies have made the same arguments repeatedly under headings such as
'validity', 'reliability', 'equivalence of measures' and 'cross-cultural bias'
A comparative research deals with theoretical constructs or units (e.g., directors, board
of directors, stakeholders, corporation, culture, etc) that are evidently dissimilar to one
another.

So, the methodological problems facing comparative approach are to establish

equivalent measures, or controls for third variables, when comparing dissimilar units. There
is no cogent evidence from comparative studies by legal scholars that any serious attempt has
been made in this regard, despite a plethora of publications in respectable journals.
The intellectual orientation of this thesis is based on the writer's belief that
methodological procedures should rely on explicit epistemology. Without such reliance, so
called "comparative research" of corporate governance is paralyzed. Only if connected to
clearly stated epistemological assumptions can specific research procedures be considered
and evaluated on intellectual grounds rather than by reference to vague criteria usually
embedded in a parochial frame of reference of a researcher. The writer, however, does not
claim full understanding of the procedural implications of some of his logical points nor the
epistemological assumptions expressing some of the recommended procedures.
At least one thing is clear; in order to facilitate comparison, the researcher should
avoid concepts that are so peculiar to a single culture or group of cultures that no instance of
the concept can be identified in other cultures. This requires a search for categories that are
more widely inclusive and comparative than those commonly employed in most studies. This
would require the researchers to generate more abstract and inclusive concepts. What is also
important is to test the "equivalence" of measurement statements. When things are different,
these differences need to be expressed in terms of variables and subsequently explained,
which would contribute to the increased generality of knowledge of corporate governance.

7.4

THE CORPORATE GOVERNANCE RESEARCH PROBLEM AND SCOPE
Past studies on corporate governance recognized a variety of variables affecting the

relationship between corporate governance and corporate performance.27 These studies,
however, did not factor in the variables contributing to corporate failure. In this context, an
extent of information disclosure, both mandatory and voluntary, as a communication process
is of significance to decision making.28So, too is 'culture', which influences the behaviour of
individuals, groups - including the board of directors - and corporations are also significant in
context and corporate performance. Studies on corporate disclosure, which is an accounting
activity that involves both human and nonhuman resources or techniques as well as the
interactions between the two, should therefore also consider the human aspect of ethical and
legal lapses in the process but not fully addressed in previous studies.29 As such, this study
tries to incorporate the human factor, including culture, in explaining the extent of corporate
governance.
The following section will summaries the analysis of the dominant ideas considered in
this thesis including corporate culture, conceptual confusion of the methodological terms in
corporate governance literature and other insights.

7.5

INFLUENCE FACTORS ON CORPORATE GOVERNANCE
The analysis of the literature indicated the influence of the international, national and

internal factors that shaped the corporate governance and its influences on the firms. At the
international level, the economic and trade relations as well as the influence of markets were
identified as having potential impact on corporate disclosure and corporate effectiveness. The
increase in trading activities between countries may have had an impact on the regulatory
aspects of corporate governance within a global approach. The corporations in most countries
are known to be very secretive in their business dealings, lacking in transparency and
compliance practices within the requirements of international law.)' This view is emerging
from concerns involving legal economic and ethical crises that involved corporations around

"

Ezzamel M and Watson T (1993). Organizational from, ownership structure and corporate performance: A contextual
empirical analysis of U K companies. British Journal of Management. 4: 16 1 - 176.
28 Dean J (2004). Trust and Corporate Communications. Journal of Corporate Law Studies 4(2): 465-483.
Colley JL, Jr, Doyle JL, Logan GW and Stettinius W (2003) Corporare Governance. The McGraw-Hill Executive MBA
Series at p: 228.
30 Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): l ( 1 ) : 93- 1 13.

the world. This has been clearly demonstrated by the sudden collapse of many businesses
both low and high profile corporations. Now, it is recognized that may of these corporate
collapses are partly attributed to a poorly regulated corporate information disclosure practices
and absent or inadequate legal and ethical compliance

scheme^.^'

In short, it may be concluded that corporate governance is shaped by a complex
interaction of several international, national and internal factors in the domain of law,
economics, socio-cultural determinants (i.e., as studied by political science and sociology).32
The impact of both the international and national factors reflects the indirect human
involvement in shaping the corporate governance environment; while the internal factors
reflect the direct impact of those involved in the corporate disclosure process, namely, the
directors as they are the ones who have the final say on what information to disclose,
especially in the case of voluntary disclosure. Hence, complex socio-cultural factors certainly
have had an impact on corporate governance, disclosure regulations and the disclosure
practices of ASX companies.

The new forms and content of regulation and corporate governance are emerging, and
variety of stakeholders contributes to this process. At the same time, the economy, society
and politics re in the process of globalization at an unprecedented pace following the threats
posed by global terrorism.33 Parochial practices in the country are challenged by an
intensified internationalization of legal, ethical, welfare issues in creating a globally accepted
platform for peaceful progress whilst generating economic and cultural wealth in terror free
global environment. In this context, where fiscal issues remain central, the evolution in the
accounting practice based on the interaction of the global governance factors at international,
national and internal levels, new mission and vision of global governance must be developed.
Traditional forms of hierarchical corporate or public governance are becoming outdated and
are in the process of losing significance. New forms of governance within horizontal domain
are required to open the potential for contribution to corporate governance from stakeholders'
knowledge.

3' Mescher B and Howieson B (2005). Beyond Compliance: Promoting Ethical Conduct by Directors and
Corporations. The Corporate Governance Law Review (Deakin University): ](l): 93- 1 13.
32 Roe MJ (2003). Political Determinants of Corporate Governance. Oxford University Press: Oxford.
33 Leighton M and Castaneda E (2002). Civil Society Concerns in the Context of Economic Globalization. The
Tramnational Lawyer l5(l): 105- 1 16.

7.6

IMPLICATIONS AND RECOMMENDATIONS
The practical value of corporate governance research depends upon its ability to

deliver usable knowledge about the causes, which contribute to corporate performance in
terms of success or failure and the effectiveness of corporate governance variety of influence
designated to alleviate failure and maintain or promote success. Hence, an explanation of
issues involved is required because of the value of explanatory knowledge, which may offer
greater prediction, and control of the contribution of corporate governance to corporate
performance.
~ x ~ l a n a t i oentails
n ~ ~ an understanding how or why something happens as opposed to
mere description of what has happened. Applying this to corporate governance, explanation
presupposes clearly designated and reliably measured variables, whether it is variability in
corporate performance or a causal relationship between corporate governance and corporation
and the performance. If, however, a measure of performance contains much bias, or if a
causal claim about corporate governance influence on corporation is measured erroneously,
because of variety of biases in place, the researcher runs the danger of attempting to explain
something that does not exists
The analysis of the cultural, economic and legal factors and results of the findings in
the literature have significant implications for policy purposes. The following sections will
consider these implications. Recommendations are then made to raise the level of corporate
governance as well as other related issues.35 Unfortunately, most researchers in the area of
corporate governance do not specify the definitional boundaries of their concepts before the
research begins. For example, what is meant by the particular term or terms they employ?
They do not seem to be aware of a need to grapple with the correspondence between the
theoretical definition of variables and their operational definitions. The studies carried out by
primary researchers must begin their research with a clear understanding of the definitional
boundaries of their task and then they should choose a mode of realizing a variable that
corresponds to the concept of interest. For example, what constitutes corporate success?
Which test will be given to measure corporate success? This approach also demands of the
researcher to evaluate the correspondence of operations to concepts whilst also deciding what
is in and what is out and provide a credible rationale for these decisions.
l

M Explanation is a complex cognitive process that is examined by epistemologists
Dunlop IT (1999). Governance and some related issues: An international perspective. Address by lan

AICD, to the IPAA/ANAO/ASCPA Seminar on Corporate Governance in Canberra. See:

htt~://www.com~anvdircctors.com.au

T. Dunlop. CEO.

LIMITATIONS OF THE STUDY

7.7

There is no perfect study and this study is no exception. An empirical study could
analyze the impact of various variables in the legal environment, which affects all firms
differently between different jurisdictions and legal paradigms. This is so due to the
pronounced difference between Anglo-American and continental Europe and Japan
paradigms. For example, the German Corporate Governance Code explicitly defines the aims
of corporate governance as follows:
"The purpose pf corporate governance is to achieve a responsible, value-oriented
management and control of companies. Corporate governance rules promote and
reinforce the confidence of current and future shareholders, lenders, employees,
business partners and general public in national and international markets".36

This purpose of corporate governance is in strong contrast to the Anglo-American
one, where there is no room for the general public. This, public-free approach merely refers to
"the risk which the financiers face in assuring that their funds are not expropriated or wasted
in value-diminishing projects".37 Thus corporate governance is defined accordingly:
"[corporate governance] is a set of mechanisms through which outside investors protect
themselves against expropriation by the insider^".^'
Given the different approaches to corporate governance in two paradigms and
different sets of often incomparable pieces of information, though the terminology seems to
be the same, it has been hardly possible to do a comparative study within an analytic
"armchair" approach. For a more comprehensive study the researcher would need to spend a
considerable research time in the culture where continental Europe or Japan paradigms are
dominant.

SUGGESTIONS MADE FOR IMPROVING CORPORATE GOVERNANCE
RESEARCH

7.8

Understanding these advanced criticisms is the consistent theme of an inadequate
relationship between theory and data - a concern that seems to be intensive for corporate
governance but really is as old as science itself. Suggestions from corporate governance
36 see

the German Corporate Governance Code at htto://www.coroorate-eovernance-code.dc
accessed on 09 July 2004.

'' Shleifer A and Vishny R (1997). "A Survey of Corporate Governance". Journal of Finance. 52:737-783 at 738
38
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research are motivated both to improve on subjective descriptions and depart from
metaphysical speculations evident in the literature. Thus, as the first step, suitable research
objectives for corporate governance should be stated. These researchers must learn to pose
testable hypotheses and put bounds on the knowledge they seek by attempting to explain or
predict something.39At this stage of corporate governance research, however, an extreme
realism may be inappropriate because it demands too much too soon from rather amateurish
corporate governance scholarship, given the need to learn basic research vocabulary, at this
point in time. Corporate governance research should seek reduction in residual error not
plausibility of a causal explanation or prediction.

The predictions of the future usually turn out to be wrong. Hence, the elixir of forecast should
be taken in a tiny dose. How will corporate governance research develop from now on? It is a
question one may well be wary of answering. The findings of this research raised, however,
many additional research possibilities related to methodological and substantive aspects of
corporate governance studies. There is no reason to believe that carrying a methodologically
sound research will not become the mainstream approach among legal and other scholars in
corporate governance. When the fundamental methodological concepts and research synthesis
procedures will become as familiar as primary research procedures, a more comprehensive
and credible knowledge base will develop.

FOR ~ T H O D O L O G I C A LRESEARCH
DOMAIN
7.8.1 SUGGESTIONS

While it is recognized that this research has limitations, it is believed that the insights
from this research provide a useful guide to the methodology of corporate governance
research and also an insight into the corporate governance models, theories and practices of
corporations in common law and civil paradigms, which has been neglected by previous
studies on corporate governance. In this sense, the thesis contributes a new dimension to the
studies on global corporate governance. In addition, the definitional clarity and consistency
provided to concepts, models and theories should help in understanding the corporate
disclosure and corporate culture practice in Australia and worldwide. The findings also
provide a starting point for many future research possibilities in the area of global corporate
governance.
39 Explanation

differs from prediction only by the order in which theory and observation are invoked.

A cursory analysis of many publications in corporate governance demonstrates their
extensive and exhaustive searches for the published and unpublished literature. Yet, such
analyses also often reveals a publication bias selection that is clearly not representative of all
studies performed. This bias is clearly ethnocentric and sometimes chauvinistic in extreme.
Although this turns corporate governance research on its head by declaring failure of
scholarship in this area. Missing data, serious research bias and the editorial process in
research journals, which tends to reduce what is published suggests the failure of refereed
culture marked by a culture of mutual adoration based on status rather than knowledge and
wisdom. Consequently, findings from much original unpublished work hinder meaningful
scholarship.

7.8.1.1 The Meta-Analytic Literature Review ~ e t h o d o l o ~ ~ ~ ~
At the outset, it must be noted that a well-formulated set of questions to be answered
using methodology of meta-analysis is of little use if the problem has not been investigated.
This has been the case in this thesis thereby giving the writer the flexibility only accorded to
primary researchers who are limited only by their imagination and available resources. This is
so, because corporate governance legal scholarship has primarily not adopted rigorous
conceptual domain established in psychology, sociology, economics and related scholarly
disciplines.
With a few e ~ c e ~ t i o n slegal
, ~ ' scholars and others working in the area of corporate
governance research would need to leave behind traditional qualitative or narrative literature
reviews and employ meta-analysis literature review procedures.42 This would discipline
research synthesis by the same methodological standards that apply to primary research. It
would also allow for replicability of such reviews as any other piece of scientific work. Thus,
two or more scholars applying correctly the principles of meta-analysis to a given research
literature should arrive at similar conclusions. And if not, the recognized differences could be
traceable to explicit analytic choices, which can be independently evaluated. Possible
disagreements amongst the scholars in a particular area of expertise should become more a
matter of method than opinion. Meta-analysis would promote clear documentation of the

Various models of the integrative review as a research process are presented in the literature. See, for example a five-stage
model I Cooper HM (1982). Scientific guidelines for conducting integrative research reviews. Review of Educational
Research 52:29 1-302.
4 1 Exceptions apply, of course to those legal scholars who already employ meta-analytic methodology in their literature
reviews.
42
Research review must examine topics that already appear in the literature; hence it has its limitations.

research questions, procedures employed, assumptions made, together with approximations,
and methods, coupled with sensitivity analyses included.
As a matter of caution the researcher should also be guarded against possible bias.
"Critics of meta-analysis sometimes point out that the outcome of any review depends
heavily on which studies are used in the analysis and which are excluded. After all, in
any substantive area where conflicting results exist, an advocate can steer a metaanalysis toward the conclusion sought simply by choosing the subset of studies that
reach the favored conc~usion".~~
Hence, there is no "right answer" concerning which studies should be included or
excluded by a researcher. Hence, it is of great importance that each researcher states clearly at
the outset the criteria for excluding some of the studies identified, and then explain the
reasons the appropriateness of his or her criteria. In order to minimize error and bias in
judgment, a researcher must be aware of the following considerations:
"Meta-analysis has been criticized for (1) camouflaging a "garbage in-garbage out"
process by using fancy statistical techniques, (2) failing to take into account differential
quality of evidence in primary studies, (3) crowding out wisdom" by routinizing coding
schemes and relegating the task of coding studies to research assistants, and (4)
allowing "bad science" (i.e., poor studies) to drive out good science by weight of

number^".^^
These may be valid points of concern, however, given profound advantages of metaanalysis over other literature review approaches, and overcoming these valid criticism

-

by

careful consideration and development of carefully constructed data and information
evaluation protocols45 - the meta-analytic methodology of literature review should be given
high priority by corporate governance researchers.

7.8.1.2 Sequence of Research Steps
The following sequence of research steps is recommended for legal research and other
scholars involved in the corporate governance studies. This sequence could also be adopted
for the study of law subjects in the university program.
1.
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Concepts and their definitions

Cook TD (et al) (1992). Meta-analysis for Explanation. A Casebook. Russell Sage Foundation: New York at p:
289.
Cook TD (et al) (1992). Meta-analysisfor explanation. A Casebook. Russell Sage Foundation: New York at p: 297.
45 'This protocol is not merely a coding sheet. In addition to detailing how contextual, methodological, and participant data
are to be extracted and coded, the protocol should specify procedures for determining whether errors and bias in primary
studies are sufficient to warrant exclusion or differential weighting prior to aggregation. ". Cook TD (et al) (1992). Metaanalysis for explanation. A Casebook. Russell Sage Foundation: New York at p: 298.

A researcher should start with well defined theoretical concepts, some of which can be given
operational definitions that few experts will decline to accept. Certain concepts cannot be
abandoned, modified or replaced. In corporate governance the issue surface in a way different
from that of physical or natural sciences. The present problem with integrative concepts in
corporate governance is lack of consistency between researchers. If each corporate
governance researcher has his or her own definitions - as the case seems to be with corporate
governance - then there is complete relativism and a conceptual research program will not be
possible. Progressive synthesis explicitly recognizes that concepts can, do, and must, change
their meaning and this is a major way scientific knowledge grows, but it is essential that
meanings be closely defined.

ii

Variables

In the next step the ingenuity of a scholar, with a sharply focused approach, should be clearly
demonstrated in the process of the specification of variables that are likely to be included in a
model to represent a piece of reality under investigation. Conceptual development of
variables can include "holding concepts" or partially specified domains as instrumental
variables in the development of models.

iii.

Model Construction

The complexity of a puzzle to resolve increases with construction of a causal model or
models. It is not unusual, when investigating corporate governance in relationship with
corporation, to focus on multiple constructs with causal flows between and among constructs
that can be bi-directional or even multi-directional. For example, good corporate governance
may contribute to improving corporate performance, while better performance enhances good
corporate governance. It is important to be parsimonious during model construction. Hence,
each pair of constructs in a model could allow causal influence in no direction, or in each of
two directions, or in both directions simultaneously, making four possibilities in all. The
number of constructs in a model should me limited to make it manageable, otherwise a
number of possible directional models become astronomical and impossible to handle. An
exception to this may exist when an already existing theory provides valid and reliable data or
information about causal structure in place.

In refining the research questions, the researcher may characterize the conceptual
model underlying his or her research proposal and proceed to synthesize the literature review
(via meta-analytic procedures) on the strength of associations among proposed elements of

the model. Thus, the conceptual model may also serve as the basis for literature review for the
primary researcher. The literature synthesis may also reveal some suggestive evidence on
paths within the model and also assist in identifying those aspects of the model where
relevant data or information was not available. However, when given the lack of relevant,
credible data and information in the existing literature, a great caution should be exercised by
the researcher in making inferences from available literature. The complexity of the real
world would make it difficult to develop useful models of corporate governance. The
methodological task is to suggest procedures for constructing reasonably simple
representations of corporate reality that also allow for relatively large numbers of variables
that can make up a corporate governance model. Complexity of the real world can be
introduced into a model in a number of different ways: (i) More and more variables can be
added to produce a new model; or (ii) Allowing for relatively more complex forms of
relationships in the model such as nonlinearity or non-additive joint effects; or (iii)
Constructing dynamic models that deal with time paths, feedbacks, cycles, and so on; or (iv)
Using increasingly complex but more realistic assumptions about the omission of variables
from the system producing errors and unexplained variation.
Models lead to Hypotheses. A provisional model, even when inadequate, allows a
scholar to formulate an informed guess or hypothesis about the way a structure is organized
or a process works

iv

Hypotheses
Hypothesis is a specific statement about what a researcher expects to find. It must link

the terms to show the expected relationship between them. Thus, a hypothesis can be defined
as a relationship between variables with some directionality. A null hypothesis predicts that
there will be no relationship between variables. A hypothesis not only takes into account what
is already known but also leads to specific predictions about what will happen in a new
situation.46 During research, the term hypotheses are usually reserved for use where a specific
test is designed for a postulate. However, it is possible to construct more than one hypothesis
test for a postulate.47 Such test may be an examination of a logical outcome, or it may be
statistical,4* or both.

Experiments can never really prove hypotheses because the researcher could obtain the predicted results even if the model
were incorrect. However, an experiment can disprove a hypothesis even if the predicted results are not obtained.
47 It is important to note that a hypothesis test must be specified in a data statement.
48 In a statistical argument, the construction of hypotheses takes particular form. which is addressed in textbooks on statistics.

When a fairly broad set of interconnected hypotheses is accepted by a scholar these
can form or become a theory.

v

Theories
In science theories are proposed to explain unobserved entities or phenomena, and at

various rimes these have caused much fuss and resistance in the natural science. In the case of
the theory of matter, the successive theories {atom}, (electron, proton, neutron}, {pion,
meson, ... ), { S particles} have involved continuing reduction into components, which first
were unobserved, and then the development of measurement of those components took place.
The concepts have become defined by their measurement

-

even where measurements are

uncertain. Similarly in biology, when the concept of a gene was introduced to explain some
observations of inheritance. The actual existence of genes was doubted. The detailed
measurement we now have of DNA increase our understanding of inheritance. In corporate
governance, units of measurement can also be introduced. Integrative corporate governance
concepts have complex content and their properties must be described using sets of functional
concepts not by single measurements. They are defined by their domains.
What we know as "theories of corporate governance" often turn out to be crude fables
based on ad hoc observations colored with idiosyncratic set of believes about economy and
law. In the Anglo-American world, these theories are rooted in the micro foundations of
Adarn Smith's pin factory and David Ricardo's exposition of comparative advantage.
The two pillars of science are observation and logic. This applies to lawyers' reality,
as well. So, an understanding of corporate governance must make sense and correspond with
what is observed. Both these aspects of human inquiry are essential and relate to the overall
scholarly enterprise: observation, curiosity, identifying a puzzle to solve, then invoking
observation again but this time activating one's intelligence (characterized as the ability to
identify meaningful patterns), followed by asking more questions which are intuitively
answered through representation of reality when involved in model building, then developing
cognitive structures known as hypothesis in a hope to come up with glorified fables known as
scientific theories. This can make corporate governance a difficult science because two
aspects of its theories must be studied: (i) what are the principal axioms of corporate
governance model or theory, and (ii) Under what conditions does the theory hold
domain?

- what

is its

In connection with corporate governance theory testing, or the evaluation of the theory
in terms of empirical evidence, the author endorses the necessity of grounding that theory in
empirical data.49 It is misleading to propose that theories are first arrived at by a deductive
process and then tested.
"The actual process is much more fluid than this and undoubtedly always involves an
inductive effort. One formulates the best theory in order to spell out its implications.
These implications are then checked against new data and the theory modified".
In practice it may be anticipated that detailed precise theories will arise through
empirical investigation of corporate governance systems and the defining their domain
structure is required in order to establish what is general between them.

7.8.2

SUGGESTIONS
FOR SUBSTANTIVE
RESEARCH
DOMAIN
The findings of this research raised many further research possibilities related to the

relationship between disclosure, culture, corporate governance and corporate collapse. In this
section, some suggestions for further research will be discussed.

7.8.2.1 Corporate Governance Knowledge Base
Decision makers in the corporate world are attributed with qualities characteristic of
mythical gods who are all knowing. The fact is that they suffer from data and information
overload and have incomplete or poor knowledge that is fundamental for optimal decision
making. Good and valuable generalizations need to be arrived at for some decision making.
This would require the orderly discarding of information about distinctions that make no
important difference.
The legal, ethical and regulatory requirements impose on corporate decision makers'
obligations that may be beyond their capacity or resources made available. For this reason,
there is a need to establish corporate knowledge base, which could become a powerful
resource assisting decision-makers in the corporate governance. domain. Many decisions are
made in a group context, for example by a board of directors. There is a need to study how a
power clique, like a board makes decisions which may impact on the quality of life of many
individuals, communities, or even a nation. There is a need for lawmakers to introduce the

Glaser B and Strauss A (1967). The Discovery of Grounded Theory. Aldine Publishing CO: Chicago.
Blalock HM, Jr (1969). Theory Consrrucrion. From verbal to mnrhemnrical formularions. Prentice-Hall Methods of Social
Science Series. Prentice-Hall, Inc: Englewood Cliffs New Jersey; at p: 8.

49

necessary laws which would open the small group powerful decision makers to research
scrutiny. This would not only contribute to knowledge of the issues investigated but would
also provide further control mechanism to counteract corruption and other ills plaguing many
corporations on domestic and global markets.

7.8.2.2 Comparativist and Longitudinal Framework
A concept of continuous disclosure could be emulated and provide a model for
continuous research of decision making in corporations. Such research could investigate
issues involved in the association between corporate governance characteristics, information
disclosure, culture corporate collapse and variety of corporate characteristics, among others
by reference to corporate performance. To acquire understanding of corporate board in
relationship to corporate performance, such studies would also need to take into account
decisions and practices regarding corporate governance in the context of variety of influence
of corporate cu~tures.~'
A longitudinal study of companies could reveal possible trends in the corporate
governance policy adopted by companies over a period of time. Such new knowledge would
provide a better evaluation of corporate governance and an enhanced understanding of the
range of influence corporate governance has or may have on corporation and its performance.
Economic downturns since 1980s provide a good ground for empirical research to examine
the role of corporate governance during a period before and after the high profile corporate
collapses.
Although an analysis of the environmental factors that may affect corporate
governance practice in a country has been discussed at great length, it is unclear which of
these factors are of significance and which may have the greatest influence on the relationship
between corporation and corporate governance. The study would require the formulation of
some measurement method to measure the influence or degrees of influence. Thus, this
would be one of the challenges for further research.

7.8.2.3

An appeal to cases
Every scientific judgment at some point requires an appeal to cases and consider if

corporate governance turns out to be a science of case studies and practical applications.
Corporate governance as science may not be flawed, because it must sacrifice universality for

'' Ward RD (2000).Improving Corporate Boards: The Boardroom Insider Guidebook. John Wiley: Ncw York.

utility and practicality, or because it must sacrifice generality for precision gained through
case studies. It should, however, be also recognized that an empirical approach, which, while
not theory-free, puts also focus on case studies. Most research designs for case studies have
five distinct components, the questions, the hypotheses, and the units of analysis, the logic
linking data to hypotheses, and the criteria for interpretation. However, the principal
shortcomings of the case study method are the limited basis for scientific generalization.

7.8.2.4 Corporate governance matters
There are good reasons to assume that corporate governance matters. It should be
conceived both as an opportunity and obligation from the corporation's point of view. It is
also noted that the best possible firm-specific corporate governance models and standards can
only provide results if in tandem with an efficient and effective model of the firm's business.
Super-transparent disclosure standards and facilitative corporate culture cannot replace a poor
business model and incompetent management practices. However, adequate legal protection
and prosecution capabilities are also of essence for effective corporate governance.
This study has also provided theoretical support for a hypothesis that the state is no
longer the sole producer of the rules and norms regulating our social, political, economic and
business relations. In many instances, the formal legal norms seem to emanate from powerful
institutional investors (e.g., CalPERS), international organizations (e.g., OECD) and powerful
individuals (e.g., Bill Gates) and as such they CO-existwith those emanating from the State or
international organizations. The author submits that in the current world of global ITC and
other developments, this trend of no-State source of law and regulations will intensify. This
trend will contribute to the emergence of a more contextualized, relational and interactive
concepts of justice to regulate corporate governance and related matters.

7.8.3

SUGGESTIONS
FOR CORPORATION-CORPORATE
GOVERNANCE

7.8.3.1 Model and Theory Construction
Given the ideal of constructing a deductive theory of corporate governance the
difficult problem of specifying a set of concrete steps must be taken up. The kind of verbal
propositions that now predominate the corporate governance scholarship are simply too
vague. Certainly it is not the abstractness of these verbal formulations that prevents their
formulation, but perhaps the very large number of variables they contain. The careful
reworking of verbal formulations known as corporate governance "theories" is undoubtedly a

potentially challenging research project or projects confronting researchers. The first step of
this enterprise must undoubtedly consist of clarifying concepts, aggregation of well
formulated definitions of these concepts, eliminating or consolidating variables, and
developing models to provide informed basis for hypotheses statement and testing in order to
promote development of a corporate governance theory.

The literature of corporate governance must be searched for propositions and implicit
assumptions connecting the major propositions and implicit assumptions connecting the
major propositions in important theoretical projects. The possibility of translation into formal
mathematics may become feasible by specialists with mathematical training. However, more
difficult fundamental task can be accomplished by scholars without such training, provided
they have fundamental knowledge and skills in areas of logic guiding such research activities.
Unless such awareness is raised, followed by academic training to equip future scholars in
logic and methodology, the sterile debates will continue where corporate governance
academics and other writers will be talking past one another, as the case seems to be at this
point in time.
Unless a careful reading of the literature combined with a systematic listing of all
concepts, variables and propositions linking these variables is carried out by a large team of
scholars, it is unlikely to conduct a systematic study of insights developed in the corporate
governance scholarship so far. And to evaluate evidence for or against each of the
propositions. It is neither feasible nor necessary to search through every work of the field
purporting to be in the corporate governance domain. The meta-analysis approach is a
sensible one and at this stage of a search for comprehensiveness, the most optimum one.
As variables and theoretical propositions linking these variables are collected from the
literature, their consolidation should be attempted. Such consolidation should be possible
through constructing a causal diagram or diagrams consisting of the major variables and the
presumed linkages between these variables. Such a diagram may contain additional
information, such as the sigh of the predicted relationship. Then, a causal model for axioms
proposed for corporate governance can be represented.

7.8.3.2 Interaction Science
While this thesis has provided an important first step in clarifying the conceptual
confusion in corporate governance research and thereby creating awareness for the necessity

for a consensus on the methodological concepts used, there is a research need to investigate
the intellectual environment of the "Tower of Academic Babel" within which corporate
governance is embedded. This seems to have been recently recognized by Standards
Australia. as follows:
"This Standard aims to form a common vocabulary so that everyone, including external
service providers, understands their responsibilities and ~bli~ations".'~
For a comprehensive and meaningful discourse we must use certain concepts of
distinction, analytical tools that are not a matter of transient techniques but of its logic of
justification. The banal view that law or legal science has a different or its own logic of
inquiry and analysis needs to be recognized for what it is (i.e., its banality), and rejected. To
hold such as view is to deny that all science or human inquiry and analysis are characterized
by a common logic of justification in its rejection or acceptance of concepts, models,
hypothesis, theories and ultimately the paradigm shift.
The writer proposes to establish an area of inquiry or science concerned with
corporate governance defined as the wealth creation and distribution system of power. It
should study the interaction between corporation and corporate governance. It must be
stressed, however, that at this point in time (i.e., 2004) strict realism is inappropriate for
corporate governance research because it demands too much too soon. Scholarship should
seek reduction in residual error, not plausibility of a causal explanation. Hence, the path of
instrumentalism could be a better option, as stated below:
"Theories are merely instruments, tools, or calculating devices for deriving some
observation statements (predictions) from other observation statements (data).
Consequently, there is no question as to the truth or falsity of these theories - they can
be neither true nor false. Instrumentalism is thus opposed to most realist theories of
science. Propositions are used in investigations, are neither true nor false but are
characterized only as effective or ineffective, and judged relative to whether or not their
assertion (prediction) is warranted. Ideas and practice work together as instruments;
ideas relate experiences, making predictions possible, and in turn are tested by
experience".s3

Standards Australia (2004). Corporate governance of informarion and cornmunicarion rechnology". Draft for Public
Comment. Australian Standard. (Project ID: 4169) DR 04198. Committee IT-030. Standards Australia. Section 1. paragraph
1.3; at p: 4. Internet: htto://www.standards.com.au
53 Flew A (1984). A Dictionary of Philosophy. Second edition. St Martins Press: New York. Entry: Instrumentalism.

7.8.3.3

An Ideal path for Corporate Governance Research
An ideal path for corporate governance research is conceived by the author in terms of

an ideal for methodology.

Such views are based in Immanuel Kant's argument that

knowledge, and the seeking of it, could not exist without "forms of intuition" and
"categories". Categories for Kant included the idea that every event must have a cause. The
intuitive path must continue in research, however, it must also be integrated with logic of
inquiry on paths of empiria where qualitative and quantitative analysis will promote the entry
of corporate governance research into the real world, or an ideal about the way the world is.
It is hoped that this thesis, and the arguments presented herein, have helped to provide
a better 'map' of the pathways that may lead to a better understanding of corporate
governance.
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