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Abstract

The introduction of New Public Management reforms to the Australian
Public Service in the 1980s and 1990s marked a substantial shift away from
the traditional process-based public sector model to a market-driven one.
These reforms accelerated with the election of the Howard government in
1996, which moved the public sector to become more like the private sector,
but failed to address directly the changes needed in accountability and
control of the APS. This study explores the evolution of corporate
governance as a means of filling that gap in the APS. The ultimate
responsibility for ensuring corporate governance is appropriately applied in
departments of state rests jointly with the minister and the secretary, in
their roles in administering and managing the organisation, and in
particular fostering and modelling appropriate organisation citizenship
behaviour.
Corporate governance exists In the APS, as in the private sector, as a
dichotomy of formal and informal elements, and the informal elements play
a paramount role in achieving results for government that are lawful, fair
and reasonable; adherence to formal corporate governance processes alone is
insufficient to protect an organisation from failure. The example of DIMA
was used to demonstrate that even an organisation with a proud
international record in assisting the most vulnerable in the world through
its refugee and humanitarian programs can fail if its corporate governance
mechanisms are not universally and correctly applied throughout the
organisation, resulting in outcomes described as 'catastrophic' for the
individuals concerned.
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1.

INTRODUCTION

This thesis deals with corporate governance in departments of state in
the Australian Public Service (APS). It examines the rise of corporate
governance in the private sector and its adoption in the public sector,
and explores whether there are differences in substance between the
private and public sectors. It looks at how corporate governance was
introduced into the public sector over the last 10 years in parallel with
other private sector reforms that generally fall under the heading of
new public management (NPM). It focuses on the relationship between
corporate governance and NPM and the adequacy of corporate
governance in the APS.

Why study corporate governance in the Australian Public Service?
It has become evident over recent years that accountability and control

systems have been changing in the public sector and that these changes,
along with other NPM initiatives, were accelerated by the election of
the conservative Howard government in 1996 and its subsequent
ideological emphasis on market forces and private sector practices.
What is less clear is how these changes have impacted the public sector.

Study of this area is necessary because, while considerable research has
been done into corporate governance in the broader Commonwealth
public service, and in particular Commonwealth public sector
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organisations that operate along similar lines to corporate entities in the
private sector, little has been done on the core public service. The core is
defined here as those agencies that are administered by a minister of
state and operate under direct government budgetary control. This is a
matter that came to my personal attention while working in the APS
and observing the introduction of market-driven practices (such as risk
management and purchaser-provider arrangements) without apparent
attention to the need to update traditional public sector accountability
and control mechanisms to mirror those that exist in the private sector
to ensure proper process and, particularly, appropriate behaviour.

Illustrating the need for this examination is one of the most significant
public sector failures of the twenty first century in the Department of
Immigration and Multicultural and Indigenous Affairs, as it was then
titled. Despite being the most intensely reviewed and monitored
organisation in the Commonwealth public sector, in 2005 it failed in its
public duty in two much publicised cases, and was harshly criticised in
over two hundred others, because of its unjust dealings with some of
the most vulnerable in Australian society. While external review is one
mechanism to ensure proper conduct of organisations, a major internal
solution to avoid such failure is robust corporate governance
arrangements, both formal arrangements dealing with structures and
processes, and informal ones dealing with corporate behaviour and
culture. In DIMA's case both external and internal mechanisms failed.

3

Origins of corporate governance in the APS
Corporate governance began to gain attention in the private sector
during the 1980s because of significant company failures in Australia
and overseas. As NPM reforms were introduced into the public sector,
corporate governance began to accompany them as the default
accountability and control tool advocated to replace the traditional
process-based controls that historically had been used. The then
Australian Auditor-General, Pat Barrett, was an early and intense
advocate of corporate governance: of the 139 public addresses he made
between 1995 and 2005, one in three addressed public sector corporate
governance and accountability issues (see Appendix 1). In recent years,
several government ministers have advocated corporate governance as
an approach in the public sector (see for instance Abetz 2003a; Abetz
2003b), but these are isolated occurrences by individual ministers rather
than a comprehensive approach endorsed by government.

The absence of a coordinated approach has contributed to uneven
acceptance of corporate governance in the APS. While the Australian
National Audit Office (ANAO) has twice published guides in the area,
the Department of Prime Minister and Cabinet (PM&C) elected to
adopt a different approach (based on the Australian Stock Exchange
guidelines) in the requirements it placed on departments of state for
their annual reporting of corporate governance. While the ANAO
approach had the authority of the Auditor-General (an officer of the
Parliament), the PM&C approach also had a parliamentary imprimatur
having been endorsed by the Joint Committee on Parliamentary
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Accounts and Audit. With such a failure of Parliament and central
agencies to agree on the nature of corporate governance there is little
wonder at the lack of uniformity of application in the APS.

Overview of thesis
In examining this topic the thesis first explores, in Chapter 2, the
context of corporate governance in the public sector, and its origins in
agency theory in the private sector. Chapter 3 examines why and how
this private sector concept has moved into the APS, along with the
changes it has undergone in doing so. Themes relating to the concepts
of private and public sector corporate governance are explored in
Chapter 4, leading to the establishment of research questions and
methodology in Chapter 5. In answering these questions, a case study
approach is used as the best method of exploring contemporary issues.

The analysis in Chapter 6 first examines the APS as a whole and
commonalities in corporate governance between departments of state.
It then focuses on four particular departments which, according to

initial analysis, appeared to be the leaders in the field. Finally, of these
four, the Department of Immigration and Multicultural Affairs (DIMA)
was chosen for detailed analysis in Chapters 7 and 8. The selection of
DIMA for this analysis was based on events that exposed serious
deficiencies in the department's corporate governance arrangements.

The thesis concludes in Chapter 9 with findings relating to the rise of
spread of corporate governance through the APS, and its effectiveness
and practice within departments of state.
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2.

BACKGROUND

We've got a lot of trial and error, and a lot of sloppy, corporate governance that we've
pretty much stumbled into rather than designing it in a methodical and systematic
way (APS Department Secretary, 2004).

This chapter outlines the background to the evolution of corporate
governance within the new public management (NPM) environment of
departments of state in the APS, and the reasons it became necessary. It
explores both the inadequacies in the new environment of traditional
public administration that operated in the Australian Westminster
setting,

together

with

the

modern

accountability

and

control

environment that has developed in recent decades.

By the mid-1990s a number of commentators had identified a gap in the
public sector administration that accompanied the introduction of
managerialism during the 1980s and NPM in the 1990s and, in
particular, the resulting adoption of a private sector focus in the APS.
This gap was related to accountability and control. The adoption of
managerialism into the public sector was meant to address the failure of
the traditional accountability model of public administration and the
need to make the public service more responsive (Hughes 1998: 234).
The

then-Australian

Auditor-General,

from

his

perspective

as

watchdog on public service processes, voiced recurrent concerns over
this,

and

became

increasingly

vocal

in

advocating

'corporate
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governance' as the solution to this inadequacy (see for instance Barrett
1996: 17-21). Corporate governance in the public sector emerged as a
consequence of these

concerns, but its

introduction was

not

coordinated. It became necessary to introduce some mechanism to
bolster accountability and control as the public sector moved away
from its traditional process-driven control environment, and closer to
private sector and market-driven practices, and corporate governance
began to fill this void

Background
The APS was established in 1901 as part of the establishment of the
Australian Federation. The model adopted for the operation of the APS
by the Australian government, in the Public Service Act 1902, was
implicitly what has become known as the traditional model of public
administration. This traditional model can be depicted as a formal
bureaucracy based in the control of the political leadership, staffed by
neutral and anonymous officials. The theoretical foundations of the
model can be attributed to the findings of Northcote and Trevelyan in
their 1854 Report' into the United Kingdom Civil Service, the work of
Max Weber in Germany, and Woodrow Wilson and Frederick Taylor in
the United States (Hughes 2003: 17).

This traditional approach resulted in an APS as a career public service,
with entry at base level based on competitive exams under a central

1

Northcote-Trevelyan Report on the Organisation of the Permanent Civil Service, 1854

7

Board for the whole service rather than patronage, promotion generally
on merit, and a division between 'intellectual' and 'mechanical' work
(Spann 1973: 361). This is not to say that this model was adopted
smoothly or without criticism. Between 1914 and 1928 twelve Royal
Commissions or select Committees examined the operation of the
public services in Australia (Spann 1973: 370). Reforms resulting from
this scrutiny focused on economic and structural efficiency, and public
service changes tended towards disjointed incrementalism, and
reflected changing social norms and sometimes the personal views of
influential public service elites (generally permanent heads) who
maintained significant power separate to that of elected government.
These permanent heads had, according to the 1976 Report of the Royal
Commission

into

Australian

Government

Administration,

'an

exaggerated conception of [their] proper role in the processes of
government' (Halligan and Power 1992: 86).

In an interesting parallel with the Conservative Howard government
nearly a century later, immediately after the First World War the
private sector persuaded the federal government that running the
public sector on business lines would solve the problems that had
arisen from 'a swollen war-time bureaucracy', and in the words of one
commentator 'the craze for economy and admiration for business
methods got their second wind' (Spann 1973: 370).

Except for a brief period of rapid expansion during the Second World
War, the interval from the 1920s to the 1960s could be characterised as a
relatively stable period of consolidation and centralisation for the APS
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(Halligan and Power 1992: 22). Hughes (2003: 30) describes this period
as 'the Golden age of public administration'. Again, elites exerted
authority, with the Public Service Board and Commissioners in
particular re-establishing their central authority over the APS (Spann
1973: 375). These power brokers tended to remain in one position for
long periods of time and provided stability and continuity while
governments and ministers changed, and advocated what could at best
be interpreted as a considered, conservative approach to reform, and at
worst, reactionary. Indeed, prior to the election of the Whitlam Labor
government in 1972 departmental secretaries had become used, under
the preceding conservative government, 'to a measured if not lethargic
tread' (Weller and Smith 1977: 8). Little changed in this situation until
publication of the Report of the 1976 Royal Commission into Australian
Government Administration (RCAGA).

The RCAGA Report recognised that over time the demands placed on
the APS had changed and more flexible operating systems were
required than those originally imposed or developed over the early part
of the twentieth century, to suit a time of relative stability (Hughes
2003: 33). The Report noted that APS administration had become
'excessively centralised, excessively hierarchical, excessively rigid and
inflexible, and excessively resistant to organisational change' (RCAGA
quoted in Nethercote 1977: 96), and that there needed to be ways found
of getting the bureaucracy to be more responsive to the public and to
'do the government's bidding' (Troy 1977: 93).
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As reforms began in the early 1980s, with the introduction of
managerialism (Considine and Painter 1997: 3), some of the structural
restrictions became apparent in the APS. Historically the need for more
flexibility in the public sector was resolved through 'work-arounds' to
by-pass what were considered to be outdated statutory controls. For
instance the perceived restrictions placed on the bureaucracy by
sections 81 and 83 of the Australian Constitution and a very
prescriptive Audit Act were often cited as limitations on financial
flexibility that hindered the Commonwealth government achieving its
outcomes. To enable financial flexibility within the core APS some
convoluted procedures were required to spend funds raised", with the
alternative being the establishment of statutory authorities and
government business enterprises outside the APS which were not
directly subject to budget funding and expenditure restrictions (Spann
1973: 192-195). The reasoning behind the establishment of statutory
authorities have been detailed by Wettenhall (2005: 63) who attributes
their operations to a 'belief that it is useful to separate implementation
from policy making' noting that the history of these bodies in Australia
dated back to the Australian Colonial period of the 1850s (Wettenhall
2005: 2). These bodies tended to be established to solve a specific
problem and left to operate with little supervision, but rarely reviewed
or abolished, leading to statutory bodies being 'lost' within the

For instance a contingent appropriation account was established where funds were
conditionally allocated to departments but could not be expended unless equivalent funds were
placed in consolidated revenue, thereby in effect allowing the expenditure of income received
while meeting the formal legal requirements of s81 of the Australian Constitution which
requires all funds to be paid into consolidated revenue, and s 83 which requires only funds
appropriated through Parliament to be expended by agencies.
2
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bureaucracy. As a result further structural solutions, such as using
private corporations, became increasingly attractive under NPM in the
1990s.

The accountability and control gap
The need for more rapid change and structural work-arounds created
other problems, notably in the accountability and control structures that
existed in the APS. These were derived from the traditional model of
public administration. Importantly, this model imposed significant
control and accountability through the bureaucratic focus on structure
and process (Hughes 2003: 31). This has been characterised by a
willingness, usually a mandated requirement, to spend $1,000 to find
one dollar that went astray. A major problem with such an approach is
its cost. It represents a large overhead in terms of maintaining systems
to avoid risk of malfeasance and improper conduct. It also discourages
flexibility and acts as a brake on innovation by discouraging any
approach that deviates from prescribed rules and processes. The other
approach is the values-based approach which is discussed further
below. Both approaches have been developing in parallel since the
1980s (Kernaghan 2003: 712).

Rules-based approaches can produce results not without problems:
while rigid control structures provide safety for public servants, rarely
were those public servants called on to evaluate their own behaviour.
As a result control systems were embedded in the system of
instructions that bound public servants. The first approach was to apply
the process instructions to any given circumstance. Should this not
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prove appropriate, or the instructions remain silent, then it was open to
a public servant, providing those instructions did not prohibit an
action, to deem any action not inconsistent with the instruction to be
permissible. When coupled with the traditional safeguards of multiple
redundancy mechanisms and monitoring activities such as close
supervision and audit, such an approach was relatively safe.

However, it did mean that ethical dilemmas were not often faced by
other than the most senior public servants, and in turn it could be
argued that this poorly prepared other than senior staff for the
challenges arising from the public sector reforms that began in the
1980s (Kernaghan 1980: 215). On the other hand, principles-based
approaches can lack the power to punish transgressors, a point
highlighted by the Federal Court in ruling that if a direction was called
a 'policy, procedure or guideline' then it could not be binding on a
public servant. Only if the direction is expressed in the 'language of
command' could a sanction being be exercised against a public servant
(APSC 2005: 20). So difficulties existed with both rules-based and
values-based approaches to accountability and control.

In the mid 1990s systematic attempts were made to rationalise the
previous reforms and, for the first time, to address corporate
governance, and through the application of corporate governance,
accountability

arrangements.

These

were

made

through

the

introduction of new financial guidance and legislation in 1997 which
removed the process controls of the Audit Act (MAB 1997), but
recognised a need to tighten internal control and accountability, which
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is of particular importance from a corporate governance perspective. Of
special note was the inclusion of a requirement for 'ethical' practices by
secretaries, although this requirement is frequently over-stated by
commentators: the Financial Management and Accountability (FMA)
Act doesn't actually require ethical behaviour per set simply ethical
management of resources. Similarly, the new Public Service Act in 1999
addressed the perceived systemic shortcomings of a 'complex array of
outdated, rigid and cumbersome regulations ... [including] unnecessary
restrictions and arcane details' (APSC 1996: 1). Notably, from a
corporate governance perspective, the new Public Service Act
established codes of behaviour which, while not rules-based, were
binding on all public servants, although the effectiveness, and even the
universal adoption, of these binding documents is debatable. The
capacity of codes of conduct to sanction correct behaviour is further
discussed in Chapter 8 under the heading 'Language of command'.

Current developments. Reforms in the 2000s are still evolving and it
may be some time before a discrete characterisation of this decade is
possible. There has been argument that reform is evolving from the
disaggregation, competition and incentivisation of NPM towards
something more centrally coordinated. Halligan (2007: 220-221) calls
this "integrated governance", dealing with the integration of activities
through joined-up or whole-of-government approaches. Dunleavy et al,
use the term "digital era governance" to describe the new paradigm.
They argue that reform is moving from the outcomes focus of NPM to:
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•

reintegration -

the gathering back together of functions that

were fragmented under NPM, including the rollback of
agencification;
•

needs-based holism -

where cooperative approaches replace

competitive ones, such as in joined-up government; and
•

digitisation - where government sector agencies move to fully
digital modes of operation, including exploitation of Web and
Internet options (Dunleavy, Margetts et al. 2006: 8-10).

A further view is that a new Westminster model is evolving, one where
politicians are attempting to reassert state authority either by bringing
agencies back within direct government control, or by regulation
(Richards and Smith 2006: 185). This view sees an apparent paradox of
greater freedom for service deliverers and a desire for the re-imposing
of old patterns of central control. In any case, the current reforms will
create further challenges for the development of corporate governance
in the public sector. To date corporate governance has aimed at
addressing vertical accountability and control issues. The horizontal
dimension of corporate governance that surfaces from networked,
whole-of-government, approaches has attracted limited attention in
academic circles, and early research, at least below the Federal level,
suggests it is not coping well (Ryan and Walsh 2004: 1).

Consequences of NPM for corporate governance
Corporate governance may, or may not, have filled the vacuum created
by dismantling the traditional model of systematic process control and
accountability. There certainly have been changes, but the achievement
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of success is not easy to quantify. Reforms tend to introduce a new
range of problems at the same time as they remove others, and it is
worth examining two of these reforms by way of illustration. While
there is some disagreement on the constituent elements of NPM, there
is general agreement that a range of private sector practices have been
introduced into the APS (Binod and Armstrong 2002: 6). A widely
accepted view of the doctrinal components of NPM has been
summarised by Hood (1995: 97-98):
• unbundling of the public service into corporatised units organised
by product;
• more contract-based competitive provisions, with internal markets
and term contracts;
• stress on private sector styles of management practice;
• more stress on discipline and frugality in resource use;
• more emphasis on visible hands-on top management;
• explicit formal measurable standards and measures of performance
and success; and
• greater emphasis on output controls.

Two developments in particular have imposed new management,
accountability, and control structures, with an associated requirement
for enhanced corporate governance, and are examined below. These
structures are handled in the private sector by the discipline of
corporate governance, and the public sector has adopted this discipline
by default. The two developments are unbundling the public service 
characterised here as decentralisation, including the consequential
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demise of central coordinating agencies -

and an emphasis on the

private sector management style of risk management.

While predating the current government's term of office, these changes
were closely coupled to the underlying conservative philosophy of the
Howard government in 1996. That philosophy was based on an acute
private-sector orientation which viewed the public sector as trailing
significantly behind the private sector in industrial and management
processes. Private sector practices were implicitly endorsed as superior
to those existing in the public sector. The National Commission of
Audit, established in 1996 by the incoming Howard government to
review public sector practice, was explicit in its disapproval of public
sector practice, quoting with favour the Downie Report to illustrate this:
'[the] Report found that in 1993-94 it cost the agencies which it studied
$27.6m to manage and administer competitive selection processes
(excluding base level positions); that is, three times comparable best
practice in the private sector' (Officer, Alexander et al. 1995: 92).

Decentralisation of APS departments of state
Decentralisation was perhaps the most fundamental NPM reform from
a corporate governance perspective. The breaking up of the APS into
separate departments, each with their own distinct conditions of service
and pay rates; the move of the heads of APS departments from the
status of 'permanent head' to 'department secretary'; and the decline in
central agency control, resulted in a level of independence much closer
to that in the private sector. While this process was started in the mid
1980s by the Hawke government (Halligan and Power 1992: 102), it was
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taken to a new level by the Howard government as part of its
philosophy of making the public sector more like the private sector to
encourage economy and efficiency (Officer, Alexander et al. 1995: xiii).

The changes inevitably resulted in an increased level of responsiveness
from secretaries of departments to ministers and government. As such
it showed an implicit adoption of agency theory, with government
filling the role of owners, and secretaries of managers. It also carne with
a requirement for secretaries to manage their own organisations with
fewer external rules and controls. Each secretary was to work under a
performance contract with their minister, with dismissal of a secretary,
at least in theory, as the ultimate sanction for non-performance" This
change tightened the control exerted on secretaries by ministers, and to
some extent is analogous to the private sector relationship between a
chief executive officer (CEO) and their board of directors in that the
departmental secretary can be thought of as a departmental CEO and
the minister as a board. These agency arrangements were explicitly
stated by John Uhrig (2003: 18-19) in his Review of Corporate Governance

of Statutory Authorities and Office Holders:
The report [on the review] defines the owners as the Australian
population.... The owners' representatives are the members of the
government and they're also the members of the opposition. It's not that
different to a public company where the owners can be hundreds of
thousands of shareholders, millions in some cases and there's a board of

3 Technically dismissal is by the Prime Minister, but there is only a requirement for reasons to be
submitted to the PM by the Secretary of the Department of PM&C. Those reasons need not be
substantive or even factual. If the PM were to seek further advice, or if the Secretary of PM&C
were to seek further advice for such a report, the obvious source of such advice would be the
relevant Minister.
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directors who are the owners' representatives and they must work
solely in the interests of those shareholders.

It is however necessary to note that this responsiveness is not

necessarily a retrograde step. In the 1976 RCAGA Report, Coombs
criticised the responsiveness of the public sector to the government of
the day. He found that this was detrimental to those the government
was elected to serve. While affirming the position of departmental head
as focus of managerial authority, RCAGA 'nevertheless considered that
this should not constitute a barrier to the minister having the broadest
possible access' to departmental operations (Bailey 1977: 30). Literal
reading of s64 of Constitution suggests that at the time of federation
this control was intended to be vested with ministers in any case, and
convention over the last 100 years has not always properly reflected
this. In any case, ministers began asserting their rights of direct
involvement in departmental affairs several decades ago (Halligan and
Power 1992: 84).

Decentralisation and the change in tenure lead to two important
outcomes: the first and most obvious was the imposition of incentives
for secretaries to do the bidding of their minister ahead of other
considerations; the second was that the reduction in power of central
agencies, that had been declining for some years, was accelerated by a
more direct focus of secretaries on their ministers and a corresponding
desire by central agency ministers to reduce central control of other
agencIes.
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The new system of independence of secretaries narrowed the
accountability requirements significantly: the secretary inevitably now
had to account more closely to his or her minister. In fact their
continued tenure depended on maintaining their relationship with the
relevant minister(s). This moved much more control directly to
ministers, and the broader external accountability to Parliament (and
parliamentary

committees)

as

opposed

to

government,

was

correspondingly reduced.

Accompanying the increase in independence of departments was a
complementary reduction of the power for central agencies to promote
universal reforms. The managerialist reforms of the 1980s were aimed
at minimising central agency intervention, and the relinquishing of
their control over line departments, with the intentions that 'the central
agency stance should be more that of a catalyst and intermittent
coordinator' (Campbell and Halligan 1992: 43). This was further
consolidated in the 1990s (see for instance MAB 1997: 3), and especially
after the Howard government electoral victory in 1996. At the same
time the decisions traditionally made through the Management
Advisory Board (MAB) processes were largely ended through
abolishing its main research and development body, the Management
Improvement Advisory Committee (MIAC), and widening membership
of the new Management Advisory Committee (MAC). The result, and,
based on statements of the Prime Minister the intent, was to endow
individual secretaries with control over reform processes and
development

within

their

departments

with

minimal

external

interference, with a stated objective of allowing those departments to
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develop efficiency and effectiveness reforms tailored to the unique
operating environment of their own departments:
this will require a very substantial cultural and structural change,
including more effective personnel management, more balanced
management of risk, more contestability (competition) in the provision
of services, and more focus on outcomes rather than inputs and
processes (Officer, Alexander et al. 1995: xiii).

Risk management
The introduction of the concept of managing risk is the second
significant reform discussed here. The move to a risk-managed
approach to enhance outcomes had as its primary motivation the
improvement of effectiveness and efficiency. However, management of
risk introduces an acceptance of risk, and consequentially an implicit
acknowledgement that things can go wrong. The reduced outlays in
maintaining traditional control systems come at the cost of increasing
the likelihood of wrong decisions.

One of the consequences of a risk managed approach is the evolution of
mechanisms

to

drive

efficiency

through

the

development

of

entrepreneurial behaviours by public servants. One significant strategy
was

the

system

driven by

the

Department

of

Finance

and

Administration (DoFA), as the central financing arm of government, in
which departments were rewarded with funds according to their
production of government outputs. This was modelled on a purchaser
(DoFA on behalf of government) and provider (individual departments
delivering services) arrangement. For instance, in the Department of
Immigration and Multicultural Affairs (DIMA), a payment was made
for each visa granted, each unlawful non-citizen detained and removed,
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and so on. A concern with such an approach was that the public sector
dealt with matters, such as the deprivation of liberty, which were not
amenable to management by market forces. Such matters require a
higher standard of public servants because of the significance of these
decisions and the nature of the power available to enforce them
(Keating 1997: 126). This is elaborated on in the DIMA case study in
Chapter 7.

A second concern with using market forces to control government
operations relates to quality. While the purchasing agreements were
meant to ensure integrity in operations, this research establishes that
the difficulties in measuring integrity and ethical behaviour contributed
to a situation where departmental resources would focus first on those
elements that could be measured (and produced direct payments), with
accountability and control issues taking a lower profile. This could be
exacerbated, as it was with DIMA, if DoFA used the purchasing
agreements to drive down costs over time by reducing per unit
payments, which resulted in more concentration on direct income
producing elements as resources were tightened. While in some senses
this mirrors private sector practice, in the APS the external control
structures that governed the private sector (eg, public disclosure,
shareholder scrutiny and monitoring by bodies such as the ASX, ASIC,
APRA, ACCC, and so on) did not operate. The result was a situation
where the balance between a focus on generating revenue, and 'proper'
conduct, could get confused.

Role of the Australian Westminster system
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The APS does not operate in isolation. In setting the APS context,
consideration is also required of the legal environment in which the
Australian public sector agencies operate. Australia in general follows
the Westminster system of responsible government based originally on
that of the United Kingdom. Australian agencies exist within this
Westminster system of government. The Commonwealth of Australia
was formed in 1901 by the act of federation, and now consists of six
States and two Territories. Each State and Territory has its own
constitution, Parliament and laws, and its own public service. The
Commonwealth (sometimes referred to as the Federal) government is
the national central government and operates with its own parliament
and laws, to a large extent independently of the State and Territory
governments.

The

Australian Westminster system establishes

three

arms of

government, two of which have a significant bearing on the operation
of the APS. The Legislature (the Parliament itself) provides the minister
who administers each department of state (Australian Constitution Act
1900, section 64). The Executive contains the public service bureaucracy,
including departments of state, that is charged with delivering the
services of government. The third arm, the Judicature (commonly called
the Judiciary), interprets laws and while being Significant in the
operation of the Westminster system, is less intrusive into the APS.
(House of Representatives 2004: 1). This overlap of the Legislative and
Executive functions in the Westminster system used in Australia is
distinct from other models such as that used in the United States of
America (USA) where the Executive (public service) is separate to the
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Legislature. Importantly from a corporate governance perspective, the
Australian Westminster model inherited checks and balances on
government operations, and consequently on APS operations, from the
UK system to ensure proper scrutiny through such mechanisms as
Opposition questioning of Ministers, parliamentary committees and
enquiries. In addition, Australia has developed public administrative
review bodies that provide further checks on the APS, such as the
Ombudsman, the Privacy Commissioner and independent Tribunals.
As will be explored later in the DIMA chapter, such external scrutiny
does not guarantee freedom from failure.

The legislative basis for operation of the APS
Australia uses the Westminster system of government adapted to its
unique requirements. This system bases the operation of the public
sector in legislation and convention. It is this that provides the context
for Executive power, and in particular the context for corporate
governance in the public sector (House of Representatives 2004: 1). The
authority for the Australian government to operate is the Australian
Constitution. This outlines a number of matters dealing with Executive
government, notably the requirements for receipt and expenditure of
Commonwealth moneys. These are significant sections that purportedly
explain why successive governments at Commonwealth level have
established agencies that control their own funds outside these
constitutional restrictions.

Of particular importance is that the Constitution establishes the
responsibility of ministers of state to administer departments of state:
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The Governor-General may appoint officers to administer such
departments of State of the Commonwealth as the Governor-General in
Council may establish. Such officers shall hold office during the pleasure
of the Governor-General. They shall be members of the Federal
Executive Council, and shall be the Queen's Ministers of State for the
Commonwealth (Australian Constitution Act 1900, s64).

That is, responsibility for the Executive resides in the Executive Council
of Parliament. This gives rise to the fundamental hallmark of the
Australian Westminster model, that of parliamentary, or responsible,
government.

The Constitution enables the government to make laws to govern
Australia. This subsidiary legislation addresses public sector corporate
governance to some extent. For instance the Financial Management and

Accountability Act 1997 (FMA Act) deals with the responsibilities of
agencies for a number of matters. Notably the Act assigns nearly all
responsibility for the operation of a Commonwealth agency to the Chief
Executive, who in a department of state is the secretary. Of particular
note is section 44 which imposes a duty on the secretary to manage and
promote efficient, effective and ethical use of resources. Relevant
extracts from the FMA Act are included in Appendix 2.

Further guidance is given by the Public Service Act 1999 (PS Act) which
prescribes the powers of a departmental secretary and head of an
executive agency. Of particular relevance from a corporate governance
perspective is the responsibility of the secretary to manage a
department 'under the Agency Minister' and to assist the minister to
fulfil the agency minister's accountability obligations to Parliament
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(Public Service Act 1999, section 57). Relevant extracts from the PS Act
are included in Appendix 3.

The public sector is subject to varying degrees to other legislative
controls in the area of corporate governance which vary according to
the type of agency delivering the government's agenda. Corporate
governance in the APS operates subject to the FMA and PS Acts
discussed earlier, but agencies at the commercial end of the public
service delivery spectrum have corporate governance arrangements
analogous to those of the private sector. In fact government companies
must adhere to private sector legislation such as the Corporations and
CLERP94 Acts and are also expected to meet standards such as those
provided through the Australian Stock Exchange (ASX) guidelines
(ASX 2003). From a corporate governance perspective, Chapter 2D of
the Corporations Act 2001 dealing with officers and employees is
relevant, especially s180 on care and diligence, and s181 on good faith.

At the other end of the spectrum, for departments of state and executive
agencies subject to the FMA and PS Acts, corporate governance related
legislation is limited. There are five legislative or related instruments
that have particular relevance to public sector corporate governance in

4 The Corporate Law Economic Reform Program (CLERP) is part of the federal government's
ongoing program to modernise business regulation in Australia. It was developed to improve
productivity, promote business activity and economic development, based upon principles such
as market freedom and investor protection, quality disclosure of relevant information to the
market. The CLERP9 Act represents the Government's legislative approach to the reform
agenda for corporate governance, especially relating to disclosure provisions.
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these agencies. A number of others, while not directly relevant, are
helpful in determining corporate governance arrangements in the
Australian public sector. These are listed in Appendix 4.

The FMA Act and the Commonwealth Authorities and Companies Act 1997
(the CAC Act) divide the public sector into two discrete sets of
operating agencies. Those that operate in a more traditional way,
sometimes called the core, and are subject to direct ministerial
administration, operate under the FMA Act. Those that have a
commercial orientation, or are required to operate outside the confines
traditionally assigned to the public service, are subject to the CAC Act.

This chapter has outlined the context in which the public sector
operates in Australia and the reason that reform of corporate
governance arrangements in the public sector were seen to be
necessary. It established that a requirement developed in departments
for an internal control and accountability mechanism to replace older
rules-based systems that had become increasingly outmoded as first
managerialism and then NPM reforms were introduced into the APS.
There is general agreement that corporate governance attempts to
address this need.

The legislative setting is also outlined to further define the environment
in which the APS operates, and to explain some of the restrictions
placed on public sector operations, and establish a basis for discussion
of corporate governance in Chapter 3.
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3.

CORPORATE GOVERNANCE

In the public sector, corporate governance must recognise the different accountability
relationships that exist, e.g. ownership rests with the community/taxpayers
represented by Parliament, while management responsibility rests with the
government (ministers and public sector agencies) (Cameron 2002: 1).

This chapter deals with the evolution of corporate governance from the
perspective of agency theory and ownership. It examines the adoption
of corporate governance into the APS and the development of
ownership, and its applicability, to the APS.

The roots of corporate governance
At the most fundamental level, the concept of corporate governance
arises from agency theory. Agency theory relates to the mechanisms
needed by an owner to manage an enterprise over which direct control
is difficult, or impossible, to exercise. In a general sense it deals with the
relationship between those who own an organisation and those who
manage it on their behalf and, in particular, the mechanisms owners
rely on to provide assurance that outcomes are delivered by managers,
or to use Uhrig's term ensuring the success of the organisation (Uhrig
2003; Smallman 2004: 80-82). The concept of 'owner' has changed and
expanded over time, now encompassing many forms, including public
and corporate ownership, notwithstanding that some, such as the
Business Roundtable, cling to a very narrow definition of the term.
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While some view corporate governance as a recent concept affecting the
private sector, it is in fact an intrinsic part of any organisation where
managers are tasked with producing results on behalf of owners,
including the public and not-for-profit sectors.

It is necessary to first understand the evolution of the concept of

ownership before looking at corporate governance itself, as corporate
governance arose from problems associated with ownership and is still
entwined with the concept. At its simplest, where an owner has direct
control of the organisation, there appears little need for formal
corporate governance because the owner's views can be sought, or they
can intervene directly, in the running of the enterprise. The added
complexity of the owner's responsibilities to stakeholders is further
discussed below. Where the owner is not present there is potential for
conflict to occur if the manager of the operation does not do what the
owner requires. Such situations can arise inadvertently where the
manager is not fully aware of owner requirements or where, for
instance, board members do not exercise their responsibilities for
ethical behaviour and allow a chief executive to decide a course of
action, based on their own judgement: 'at AWB the board and
management failed to create, instil or maintain a culture of ethical
dealing' (Cole 2006: 1).

The

difficulties are generally amplified where ownership and

responsibility are less direct and sometimes, as in the public sector, less
obvious. These tensions are sometimes characterised as principal-agent
problems under agency theory, sometimes as difficulties with
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maximising stakeholder incentives under stakeholder theory, and
sometimes as satisficing the needs of interested parties under
stewardship theory (Smallman 2004: 88).

The problems that are frequently raised in this field arose in prehistory
when individuals were first forced to rely on others to achieve their
goals. For instance when farmers began using labour to harvest their
crops, or early manufacturers to use traders to deliver and sell their
grains and carpets. Owners would be obliged to use mitigation
strategies to reduce the risks and ensure that what they wanted was
actually done. Owners could have initially sought relatives to
undertake tasks on their behalf, trusting to family allegiance to help
safeguard their wealth. However, a problem emerges when relatives
are incompetent, or where there just aren't any relatives available, or
willing, to do the work.

While custom, like apprenticeships and fostering of non-relatives, could
delay the need to look beyond directly controlled personnel, eventually
owners needed to look beyond a personally trusted group. Then their
cargoes, and sometimes other assets such as their ships, were trusted to
paid agents over whom the merchant could exert little, if any, direct
control. The owners of goods had to trust that ships' captains would
make decisions that would benefit the owner. The original controls, or
strategies to mitigate risk included incentive schemes which rewarded
agents financially for maximising the owners' interests (Donaldson and
Davis 1991: 50). So instilling a commonality in interest between
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merchant, captain, and crew was important - the greater the profit, the
greater the return to all.

Owners of ships or caravans would not have used the term'corporate
governance' to describe their relationships, but one could speculate that
if they were transposed into this century they would have little
difficulty understanding the concept. Of course their original referents
would have been more concrete and obvious. A ship and cargo is much
easier to relate to than the value of a brand name or an eBusiness
product. The modern business world operates in a much less clear
environment, where regulation and greed maintain an uneasy balance.

Material on ancient world governance is not readily available, but the
roots of modern ownership are better documented and are discussed
below. Over the past four centuries in particular the powers of owners
to control the way in which their investments are managed have
evolved in parallel with the nature of the corporation or enterprise. As
the complexity of ownership structures has increased, the relationships
between ownership and management have become more complicated,
more regulated and less direct. The one-to-one relationship between
owner and manager was originally straightforward. However, over
time organisations have grown as more people became involved in
investing in the enterprise, because a single owner may not have
sufficient resources themselves to fund the endeavour or because
owners wanted to share the risk of failure with others. As a result
methods of sharing both rewards and risk had evolved (Donaldson and
Davis 1991: 50).
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By the eighteenth century this gathering of owners, or their
representatives, had evolved into a 'membership' system where
members of the board that owned the enterprise determined how to
control it, and how to bring to account those that managed it on their
behalf. These boards did not behave like shareholders who exert
influence according to the extent of their investment; rather they were
more akin to gentlemen's clubs where individual owners agreed on
actions based on consensus. No great advantage was extended to
majority shareholders over minority ones. In fact, in 1766, the British
Parliament established legal limits on the power that large shareholders
could exert: 'to protect the "permanent welfare of companies" from
being "sacrificed to the partial and interested views of a few'" (Dunlavy
1998: 13). This is notable in that it demonstrates that a form of
regulation was introduced as long ago as the eighteenth century to
control the potential for shareholder excess.

The membership system was further entrenched through the nineteenth
century so that the recognised control system, that is the system that
identified to whom management was accountable, clearly established
board members, at least in England and the USA, as those with power
to direct managers. An example of this system was the Bank of England
which, in 1818, gave each 'member' one vote, irrespective of whether
they had invested the minimum 500 pounds or considerably more
(Dunlavy 1998: 12).

31

The USA on the other hand dabbled with, but eventually retreated
from, an approach where investors were allocated one vote per share.
This proportional voting approach was aimed at investors influencing
decisions according to the extent of their ownership: the greater the
investment, the greater potential for gain or loss, and hence the greater
the influence. However, in its day this was a controversial departure
from established convention and met resistance. For instance in 1781
the Bank of North America tried to establish a Congressional Charter
suggesting that voting rights reflect the extent of ownership, ie one
vote-one share. There was concerted and effective opposition to this
and similar proposals, and a number of proportional voting alternatives
(advocated to reduce the influence of majority shareholders) eventually
held sway (Dunlavy 1998: 14).

These voting mechanisms were aimed at preventing a single owner
gaining 'unbridled power'; as a protection against any individual, no
matter how large the shareholding, gaining control, whether that
shareholding was wielded by a large landholder, or dynastic wealth, or
government (Dunlavy 1998: 13). What is particularly significant about
this proportional system is that it recognises the need for some artificial
reduction of the influence of a few very wealthy investors. The only
logical reason for such action is to protect other stakeholders such as
smaller shareholders. While it is unlikely that society of the time would
endeavour to protect employees per se, it is clear that some broader
protection of society (albeit the privileged classes) was implied in these
arrangements. So two centuries ago factors in the external environment,
including stakeholders other than majority share-owners,

were
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implicitly acknowledged, and formally recognised through government
regulation and accepted practice.

This collegiate approach of members evolved during the nineteenth and
twentieth centuries into the now familiar shareholder system of one
share-one vote. While this might appear on first examination to be a
fairer system, such a characterisation would be, at best, misleading. For
instance, large shareholders can generally dictate what happens in a
public company independently of other minority shareholders. Other
less obvious factors can also combine to produce non-representative
outcomes so that, even where restrictions are placed on shareholdings,
ownership can be so diversified that a relatively small number of shares
will exert disproportionate influence, especially with the tacit support
of others. The Chaebol system in South Korea is perhaps the extreme
example of how shareholders with a small percentage of shares can
exercise influence disproportionate to their holdings, to the extent of
totally controlling a company (Cho 1999: 12-13).

Global conglomerates have exerted immense influence over time. In the
eighteenth and nineteenth centuries entities such as the Dutch East
India Company controlled entire countries around the world.
Transnational (or global) companies today can still rival countries in
terms of wealth and power. For instance, in 2006 the NOKIA mobile
phone company, based in Finland, reported sales revenue of €41.1
billion (AUD 69 billion). The Finnish government income in that year
was €39.6 billion (Bloomberg 2007). However, unlike the nationalistic
nineteenth

century

trading

companies,

modern

multinational
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corporations no longer maintain a loyalty to anyone particular country.
While the company headquarters may be based in one country, this is
generally a convenience for legal and/or taxation purposes, and is for
reasons other than an expression of loyalty to the norms of that society.
For example it is common for some countries, such as Singapore and
Ireland, to provide taxation concessions to companies establishing in
that country (Altshuler 2003: 18), but with no commitments required
other than to abide by local law.

This is another significant change that has occurred over time that
complicates control and accountability structures including, but not
restricted to, government regulation. The regulation experienced in the
country of 'residence' of a corporation may have little bearing on the
wishes of stakeholders in that, or other, countries in which it operates.
This trend towards companies that rival governments has led to a
normative need for governance mechanisms that protect not only the
direct shareholders, but also less direct stakeholders, including society
and community in the broader sense.

These global stakeholdings add a further layer of complexity. In
particular, it creates tensions in how the organisation balances the
preservation and creation of its wealth for influential stakeholders in a
developed nation with less influential stakeholders in a developing
country in which it operates. While an interesting field for speculation,
the moral dimension of exploitation is not further addressed in this
paper, as it is not directly relevant to public sector corporate
governance. However, this increasing complexity of accountability and

34

control arrangements in the private sector may have significant
ramifications should the public sector continue using the private sector
for service delivery and, more significantly, if some of the global
practices of the private sector are adopted into the public sector.

Organisational ownership systems have therefore developed over time
as have the mechanisms to exert control and accountability over those
organisations. These mechanisms are now generally referred to as
corporate governance, and have moved from a largely self-serving end
of maximising returns to owners, to encompass something beyond pure
self-interest; and then to something broader, involving preservation of
the interests of at least elements of society at large, or to use Australian
Prime Minister John Howard's term, 'the public' (Howard 2002).

Corporate governance and management
As well as establishing what corporate governance

IS,

it is also

important to note what it is not. To some extent corporate governance is
questioned because it is viewed by some as a management fad: 'I'm not
too fussed about APSe and ANAO models, they are useful to some if
they have the time' (Department 4 secretary). Many also attribute any
organisational failure to corporate governance, irrespective of what the
failure was, resulting in it becoming jargon to describe failure. In the
hands of journalists in particular it has become a popular term used to
describe failure of many sorts - anything to do with a board or board
subcommittees. For instance the activities of Nick Leeson in causing the
collapse of Barings Bank in 1995 is arguably a case of corporate
governance failure, where the board did not adequately set in place
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formal guidance for Leeson of their requirements as an options trader,
nor supervise him as they should have. Where nothing was proscribed,
Leeson was free to do almost anything.

On the other hand the failures of the National Australia Bank in 2004,
while

superficially

similar,

have

been,

perhaps

incorrectly,

characterised as corporate governance failure. The actions of David
Bullen and others were similar to Leeson's illegal activities at Barings in
creating illegal fictitious currency trades to hide losses (Tyson-Chan
2006: I), but these contravened the NAB board formal corporate
governance arrangements that expressly prohibited activities of this
nature, through endorsement of the Australian Banking Code of
Practice (Australian Bankers' Association 2003: 4), section three of
which expressly prohibits breaking the law. The argument that the
board should have done more in the informal area of corporate
governance, for example by fostering a culture that would have
prevented such behaviour was never tested by the media or others.

Fraudulent practice or any failure of business that the fourth estate
previously reported under the heading of fraud, malpractice, poor
management, organisational culture, and even poor share performance
do not necessarily constitute a failure of corporate governance. While
elements of corporate governance may be present in many reported
cases, it is not especially helpful to dwell on these individual elements
as illustrations of what corporate governance is. Such reports muddy
the waters by bringing to prominence matters that are more to do with
poor practice and management than corporate governance per se. Even
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where core corporate governance is involved, the focus on simplistic
single causes can be misleading, such as in the NAB case above.

Corporate governance in the Commonwealth public sector
Having laid out the development of ownership and control in the
private sector, it is necessary to establish how these affect the
Commonwealth public sector. Public sector governance is less clear in
some respects and it is important to first determine the lines of control
that exist, and to establish who is responsible for setting the parameters
for success and for ensuring they are met. If the government is, as some
have suggested, representative of the public as owners of the public
service (Abetz 2003b: 5, Uhrig et al. 2005: 5), how does it ensure that a
department of state achieves its objectives? The first issue is to establish
who is responsible for the organisation. That is, who is responsible for
setting its agenda, its lines of reporting, and its accountability?

Departments of state. Control and ownership of the Commonwealth's
departments of state is relatively clear. The Australian Constitution, at
section 64, clearly states responsibility, and accountability, for
departments of state rest with the relevant minister of state. While the
CEO is responsible for effective, efficient, and arguably ethical,
management of the department, this derives from legislation subsidiary
to the Constitution and explicitly defers to the Constitution in any case.
For instance s57 of the PS Act clearly sets the secretary's responsibility
for managing a department as 'under the Agency Minister'. In this
situation the minister takes on a role to administer a department in
much the same way as a supervisory board in the European board
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model. This analogy with boards is further elaborated on below in the
section 'The role of minister of state as a de facto supervising board'.

Statutory

authorities.

Ministerial

responsibility

for

activities

undertaken by other than a department of state is less clear. In relation
to Commonwealth statutory authorities control varies because some
agencies have statutory independence, to varying degrees in their
enabling legislation. This makes control and ownership of statutory
authorities (whether under the FMA or CAC Acts) less precise. Some
responsibility can be defined in the enabling legislation. Where a
statutory authority is a separate body corporate (that is, outside the
APS) the powers available to a minister will ordinarily be set out in its
enabling legislation (Uhrig 2003: 4). However, there is a lack of
consistency in the extent and detail provided in this way. The
legislation

may

provide

some

authorities

with

considerable

independence while others are closer to direct ministerial control.
Further guidance can sometimes be gleaned from the Second Reading
Speeches and Explanatory Memoranda that set out the intent of
government in

establishing the

agency.

However helpful this

information may be, all such approaches run a risk that the reason for
establishment of the agency may have been overtaken by time and
events, and the reasons for its continued existence may bear little
relationship to those that existed at its inception (Spann 1973: 194-195).
A good example is the Victorian State Public Bodies Review Committee set
up in 1980 to try and track the estimated 1,000 non-departmental public
bodies in the Victorian Public Service, but in fact found 9,000 agencies
(Wettenhall 2005: 4). It is therefore unsurprising that Prime Minister
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Howard commissioned a review of Commonwealth agencies' corporate
governance arrangements in December 2002.

This Review of Corporate Governance of Statutory Authorities and Office

Holders (the Uhrig Review) has gone some way to providing a model to
help clarify responsibility for statutory authorities. While some
commentators point to deficiencies in Uhrig's work because it sought
very limited public input and ignored past research (Wettenhall 2004:
63) or for failing to consider overseas experience (Holland 2004: 65), it
still provided greater clarity and, arguably, greater simplicity than
existed before, by adopting a simple dichotomy of commercial versus
non-commercial agencies. A useful summary of the criticisms of the
Report can be found in Reforming Corporate Governance in the Australian

Federal Public Sector by Halligan and Horrigan (2005: 10-11).

However, there were some positives stemming from Uhrig. In
particular the requirement for ministers to furnish each authority with a
Statement of Expectations, and for each authority to answer this with a
Statement of Intent, do provide some form of control and accountability
over what has to be delivered by way of results to the minister (Uhrig
2003: 60), and, through the minister, to government and the public.

Non-government

agencies.

Accountability

and

responsibility

arrangements for government service delivery not tasked to the core
public service or statutory authorities government agencies

-

that is, through non

is far less clear.

While the

minister

administering the area of portfolio activity in which the agencies
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provide services should arguably be responsible for those activities,
there appears to be no legal basis for this other than through contractual
arrangements. Remedies for non-performance of departments of state,
and arguably for at least those statutory authorities reporting to a
minister, lie largely, although not exclusively, with administrative
tribunals established as part of Commonwealth administrative law.

These review tribunals have

authority to

redress wrongs by

substituting new decisions to replace those that they judge to be wrong.
For instance, pension determinations made by the government pension
agency, Centrelink, are reviewed by the Social Security Appeals Tribunal
that, on appeal from a beneficiary, can substitute a more, or less,
favourable decision to that made by Centrelink in the individual case.
No such legal basis is available for government clients aggrieved by a
contractor, whether operating in the profit or not-for-profit sectors. In
the case of non-government entities, non-performance must be
exercised through legal process (Brennan 1998: 10). The difficulty with
these processes is that they are largely limited to contract law, and
contractual remedies normally consist on an award of damages to the
aggrieved party to the contract. Even in those rare circumstances where
this might be an acceptable outcome for the client seeking government
services (typically a member of the public), in the case of delivery of a
government service through a contractor, a member of the public is not
normally a party to that contract. So the main recourse for non
performance, ie civil law, appears inadequate, and inappropriate, for
outsourced services (Brennan 1998: 10). This leaves a hole in
accountability arrangements for services delivered outside the APS.
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Corporate governance in the Australian public sector
Corporate governance has developed in the private sector as a
tempering influence on the potential for management excess. While
there are some problems with its implementation, corporate governance
recognises that improper processes in achieving an outcome cannot be
justified, and that maximising returns to the exclusion of ethical
practice is not acceptable to current society. This can also make
commercial sense: maximising short-term dividends to shareholders at
the expense of good corporate citizenship has the potential to adversely
affect those returns in the longer term, as well as to impact on such
matters as share price, as in the case of National Bank and its exposure
to its own rogue foreign exchange traders (Flanagan, Little et al. 2004:
18). In other words, there is a recognition that lack of integrity in
leadership can seriously disadvantage a company or, in extreme cases
such as Enron in the United States and HIH in Australia, destroy them
(Owen 2003: 6).

Likewise any approach to public sector corporate governance must also
embrace societal expectations as a legitimate consideration, and some
argue these expectations are even greater in the public sector (Abetz
2003b: 3). In the public sector, Australian societal norms of rationality
and fairness are shaped and reinforced by the Westminster system of
government, and by the federalist model where the executive is
responsible to the Parliament, and where power is shared, under the
crown, between the Commonwealth and State governments with their
associated administrations (House of Representatives 2004: 1).
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In its broadest sense corporate governance deals with the relationship
between the owners of an entity and those that manage it on their
behalf. In publicly listed companies corporate governance usually
focuses on the relationship, and failures, between the board and
executive management, and particularly, on the conduct of executive
management in achieving the outcomes required by the owners of the
organisation. The most important outcome is usually to maximise
shareholder returns (Business Roundtable 1997: 3). However, if the
owners articulate other outcomes for the entity, then executive
management must achieve the results so articulated. Even where this is
not the case there is legislation and guidance for companies on how
they are to achieve objectives, such as s191 of the Corporations Act 2001
which requires that directors not allow personal interests to influence
their decision-making on the organisation's operations. Notably, ethical
conduct can be one of the fundamentals of these frameworks; and this
is why most attempts at defining corporate governance include some
variance of ethical conduct, for example in the recommended corporate
governance guidelines from the ASX (ASX 2003: 25). Strategies such as
the triple bottom line accounting'', where companies are expected to
evaluate their performance in social justice and environmental matters
as well as financial ones, provide explicit recognition of this approach.
In the public sector, matters are not dissimilar, with the government

5 The Triple Bottom Line was created by John Elkington in the late 1990's. Triple bottom line
accounting means expanding the traditional reporting framework to take into account
environmental and social performance in addition to financial performance (Hill 2004: 375)
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explicitly promoting the need to report beyond financial measures (see
for instance DEH 2003: 3).

Public sector agencies exist to deliver the outcomes as defined by the
owners of those agencies. The question of ownership is further
examined in the next section. A further complication is that the publicly
stated directives given by government owners are frequently imprecise
and subject to other influences, such as political and electoral
imperatives, lobbying by elites and national security concerns. While
these elements may be present in the private sector, the presence of a
financial bottom line, or even a triple bottom line, provides a concrete
focus for that sector that is largely missing from the public sector.

The fit of corporate governance in the public sector is subject to some
debate. The public sector is said to be different from the private sector.
For instance 'public sector governance' has been used to distinguish the
purportedly unique nature of corporate governance in the public sector
(Edwards, Nicoll et al. 2003: 16). It was also the term adopted by ANAO
in its better practice guides in 2003 (ANAO 2003). While 'corporate
governance' is commonly used, the term 'public sector governance' is
still not in common use. In one instance, the Department of PM&C has
ignored the term entirely (and also ignored ANAO's corporate
governance views) in its guidelines for annual reports over the past five
years (PM & C 2003: 8-9). On the other hand, the Australian Public
Service Commission has endorsed the use of the term (APSC 2007: 1).
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The use of public sector governance appears to be an attempt to
distinguish between corporate governance in the private sector and
public sector adoption of these practices. This in turn appears to be a
reaction to attempts to apply corporate governance to the public sector
without apparent success. Attempting to apply board models to the
public sector in particular, raises problems in the eyes of some
commentators. This has generated the following caution from former
Auditor General:
I note that some commentators treat governance quite narrowly, often
focussing almost entirely on the operations of a board and its
relationship with the CEO and with Ministers. I would like to emphasise
that, while boards and the CEO are crucial, public sector governance
also relies very heavily on the systems, processes, policies and strategies
that direct operations, assure quality, monitor performance and manage
their obligations to stakeholders. For example CAC agencies are directed
through legislation such as the CAC Act 1997 and the Public Service Act
1999 and through more informal guidelines including Chief Executive's
Instructions (CEls) and Department of Finance and Administration
Directions (Barrett 2003: 2).

Barrett's comments are based on the view that decision-making boards
have no place in FMA Act agencies in particular. He argues that while
advisory committees frequently exist, all accountabilities in these
organisations are exclusively anchored to the minister and secretary.
Any attempt to define corporate governance narrowly as existing only
where decision-making boards operate must inevitably fail, at least in
relation to FMA Act agencies. However, it is worth noting that in his
report, Uhrig strongly recommends continued use of advisory boards
in Commonwealth agencies, with those boards in CAC Act agencies
whose business is commercial operation being given 'full power to act'
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and make decisions (Uhrig, Scott et al. 2005: 22). Aucoin (2006: 6) makes
similar observations about the Canadian public service.

Is corporate governance then an appropriate term to be applied in the
public sector? At one end - the CAC Act companies and authorities 
there seems no cogent argument against the use of the term. There is
little difference between corporate governance in publicly listed
companies and government companies. In fact they are subject to the
same legislative framework based around the Corporations Act 2001
(ANAO 2003b: 1). However, towards the more traditional end of the
public sector -

notably the FMA Act agencies, and especially

departments of state - the 'fit' of private sector corporate governance
principles is less clear. For instance Shergold (2005: 1) notes that
adopting private sector terms such as 'client', 'shareholder', 'chairman',
and 'owner' when describing a minister distorts more than conveys
meaning.

However Shergold's view is contentious. For instance Uhrig expresses a
contrary view in commenting on governance arrangements and
ownership

in

the

public sector,

viewing

the

government

as

representatives of owners, which he defined as the Australian
population, and suggesting that in this regard the public sector is not
dissimilar to the private sector, using the analogy of private sector
boards standing for the government and millions of shareholders
standing for the Australian population (Uhrig, Scott et al. 2005: 18-19).
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If Uhrig's view is adopted it would suggest that FMA Act agencies
share more similarities than differences with the private sector. This
tension between corporate governance applying only to the private
sector and something different being in the public sector will be
explored in Chapter 4.

The role of minister of state as a de facto supervising board
It is worth examining more closely the notion of boards to determine if

the private-public divide is really that great in this area. Uhrig's
comments on similarities in ownership between the public and private
sectors (Uhrig, Scott et al. 2005: 18-19) provide a useful starting point.

There are two caveats in this consideration. First is the matter of the role
of ministerial staff. As staff in minister's offices have grown in recent
years, their role has expanded and their influence on both strategic and
operational matters is reported to be growing (Tiernan 2005: 1). This
would prove a useful area for future study, but is not relevant to the
analysis in this paper. Second is the matter of the competence of an
agency minister to fulfil the roles expected of a minister of the Crown.
To some extent the treatment of a minister as a board is a normative
model of what should happen, and the minister's competence, while
important, is assumed in the same manner as the competence of board
members in public companies. While there are considerable arguments
around this, including that the size of a normal board will likely
provide more robust views than a single minister, these will not be
addressed here, as they only serve to divert attention from the main
principle discussed here, that of an underlying similarity.
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Developments in private sector boards are significant as the APS has
itself evolved at an accelerated rate over the past three decades towards
the private sector ways of operation; from a process-oriented
environment to one focussed on outcomes. In general there are two
approaches to board structures in the private sector. The first is the
unitary, or Anglo-American, model which has been generally adopted
in Australia, where the board handles both strategy and operations. The
second is the two-tiered, or European, model which is largely the norm
in continental (Western) European corporations. The latter establishes a
supervisory board to deal with more strategic issues, separately from a
management board which deals with operational matters (Hopt 1998:
254-256). Unitary boards, as the name implies, vest responsibility for all
activities shared across the two boards in the European model, in a
single board of directors.

Notwithstanding Barrett's caution that consideration of boards can
detract from other important elements of governance (Barrett 2003: 2), it
seems that the public sector might learn from private sector board
practices and apply at least some of the private sector corporate
governance principles to their own boards or, as proposed here, board
substitutes such as the minister. A simple expansion of Uhrig's
observations on the respective roles of board directors and executive
management is required. In the context of APS departments of state for
instance, directors can be viewed as ministers and Cabinet or Executive
Council, acting on behalf of the Australian community. Management
can be the secretary of the department, because the secretary is held to
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account for all operational matters. Both these roles are defined through
legislation. Section 64 of the Australian Constitution 1900 requires
ministers of state to administer departments of state. Similarly section
57 of the Public Service Act 1999 requires a departmental secretary to
manage their department under the minister, and section 44 of the

Financial Management and Accountability Act 1997 requires the secretary
to be efficient, effective and ethical in that management.

This has more in common, not with the unitary board models used
generally in corporate Australia, but with the two-tiered European
board approach, where the minister and secretary of a department take
the role of a supervisory and management board respectively. Some of
the key similarities are shown in comparative tables below.

Table 3-1 shows some important similarities between the roles of a
supervisory board and a minister. There are of course differences, some
in degree, such as reporting lines, and some in substance, such as the
minister not having power to unilaterally dismiss a secretary.
Nevertheless, there is a significant commonality in roles.
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Table 3-1: Comparison of role of supervisory board with role of minister
Role of Supervisory Board (Hopt 1998)

Role of Minister/Prime Minister

Approve and evaluate strategy and
policies.

Administer departments of State
(Constitution s64);
Issue guidelines to officials (FMA Act
s64);
Minister not to direct officials in
relation to individuals (PS Act s 19).

Monitor company performance and
accounts for stakeholders.

Provide factual information, as
required by the Parliament, in relation
to the operation and administration of
the department (PS Act s57).

Appoint or dismiss management
board; monitor board performance.

Prime Minister to appoint and dismiss
CEO (PS Act, s58-59).

Similarly Table 3-2 shows significant commonalities in roles between a
management board and a Commonwealth departmental secretary.

Table 3-2: Comparison of role of management board with role of APS secretary
Role of Management Board (Hopt
1998)

Role of APS secretary

Operate and run the company.

Manage the department and advise the
agency minister in matters relating to
the department (PS Act s57).

Regularly report to the supervisory
board on strategy, accounts, and
performance.

Assist the agency minister to fulfil the
agency minister's accountability
obligations to Parliament (PS Act s57).

Comply with statutory requirements.

Report to Parliament on performance,
accounts, and PS/FMA Act
requirements (ANAO corporate
governance guidance paper 8, FMA Act
s44-53);
Agency heads to comply with PS
Commissioner directions (PS Act s42).

A more explicit variant of the two-tier board regime is depicted by
Aucoin (2006: 6) in the Canadian public service where the Canada
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Revenue Agency (CRA) is run by a formal 'board of management'
which is responsible for overseeing the organisation and management
of the Agency, including the development of the corporate business
plan, and the management of policies relating to resources, services,
property, personnel, and contracts. Unlike boards of Canadian crown
corporations, the CRA board is not involved in the business activities of
the Agency, which are left in the hands of Agency management (CRA
2006: 1). While the Canadian public service follows a similar
Westminster model to that in Australia, it does have some structural
and operational differences due to the federal system operated in that
country. For instance, the Canadian government found it necessary to
appoint 11 board members to the CRA from Canadian provinces and
territories to ensure representation, whereas the Australian government
maintains its equivalent of CRA, the Australian Taxation Office,
entirely within the Commonwealth sphere of operations. In fact a
feature of the Australian federal system is the significant separation of
Commonwealth activities from those in the states and territories.
Notwithstanding that some caution is required in comparisons between
countries, this example does nevertheless show other jurisdictions
apply a two-tier board approach effectively within a Westminster-based
public service.

Existing board models in the APS
Closer examination shows that the lessons learned from private sector
boards are not totally out of place in the APS. While the two-tiered
approach helps in understanding departments of state, there is the
potential for further tension to be created by the fact that existing board
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models used in the APS are unitary in nature. However, as these boards
are operational in nature, they do not detract from the two-tier
approach discussed here, as they represent the lower tier of the model.

Boards (however defined) within the public sector face many of the
same challenges as boards in the private sector, regardless of their
different accountability requirements. It is also important to remember
that even where there are similarities, the differences remain quite
distinct. In both the public and the private sector, boards are charged
with

monitoring

performance,

demonstrating

accountability

to

stakeholders, setting clear values and codes of conduct, and providing
leadership and guidance at the strategic level.

In the public sector, there are three main forms of boards: managing
boards; advisory boards; and committees or boards formed under
strategic partnership agreements between two or more agencies. The
legislative framework under which the public sector operates is
discussed in more detail later. The following is a short overview of each
form of board structure to establish what types of board operate in the
APS, and to establish the major features of each type. This is based on
work done by the ANAO (Barrett 2004: 9-10).

The first type of board is the managing board. These are largely
associated with the CAC Act agencies and particularly government
business enterprises. They are similar to unitary boards in the private
sector, although their enabling legislation will usually require some
form of accountability, or at least reporting lines, to a minister. The
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board is responsible for operation of the organisation and conduct of
board directors is subject to the CAC Act and sometimes also to
corporations law, such as s191 of the Corporations Act 2001.

The second type of board is the advisory board. These are generally
associated with the agencies subject to the FMA Act including all
departments of state. The department secretary is responsible for
efficiency, effectiveness and ethical use of resources, and is accountable
to the minister and cabinet. The board provides advice only to the
secretary. Examination of departmental annual reports reveals that
while many departments historically described these advisory bodies as
'boards', by 2003 only one department (DIMA) persisted with that
descriptor. The remainder had changed the title to advisory committee,
or similar terminology.

The third type of board is the committee, usually formed to manage a
strategic partnership where more than one agency has responsibility for
coordinating delivery of particular services, such as the Department of
Health and Aging and the Health Insurance Commission (now
Medicare).

Irrespective of board type, their function is meant to remain strategic in
nature:
The ANAO supports the traditional audit view that boards should not
be involved in operational, or day-to-day, management. Rather, they
should initiate strategic links across program, functional or business
units and actively seek out and/or endorse opportunities for adding
corporate value to the agency. As well, they should support the CEO in
seeking to set the tone for the corporate culture. Fundamentally, the
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board's role should be one of strategic leadership and stewardship,
rather than one of day-to-day management (Barrett 2003: 17).

The unique requirements of the public sector
It is important to acknowledge there are differences between the public

and private sector boards. Boards in the public sector must cope with a
number of challenges that private sector boards do not. The former
head of the Australian National Companies and Securities Commission,
Henry Bosch (2002: 2), identified these as:
• complex structures, including the legislation that establishes and
controls GBEs involving an elaborate set of relationships between
Parliament, Ministers, boards and CEOs;
• ad hoc intervention by minister, or other parts of government or the
political process. Such intervention should, for the purposes of
accountability, be clearly recorded and reported where an external
direction or request to the board of a GBE is likely to have a material
impact on the achievement of the organisation's commercial goals;
• unclear or conflicting objectives, where economic objectives are often
confused by the addition of divergent, and sometimes conflicting
'community service obligation' requirements;
• direct appointment of Chairs and CEOs by, or on the advice of,
ministers. This can work well in practice, but may challenge notions
of loyalty and independence, and undermine the effectiveness of the
board; and
• selection of government board members. Board effectiveness will be
reduced if some directors are suspected of owing a special loyalty to
those who influenced their appointments, and if it is believed that
board discussions cannot be conducted in confidence.

Notwithstanding these additional challenges, there are still some quite
distinct commonalities between public and private sector boards.
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This chapter examined the rise of corporate governance from an agency
theory perspective, examining its historical roots as a tool for owners to
exercise control over those who manage an organisation on their behalf.
While initially a tool aimed solely at safeguarding owners' investments,
corporate governance came to include issues of fairness and integrity.
The particular importance of achieving the outcomes sought by the
organisation in its operating environment was explored and this
suggested the need for

a contingency approach to

corporate

governance. It then explored issues of ownership and control in the
public sector and established both differences and similarities between
public and private sector corporate governance, including on the issue
of the roles of boards.

The next chapter will go on to further explore the relationship between
public and private sector practice and examine contingency as a
theoretical approach to study in this area through the themes found in
the writings in the field.
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4.

CORPORATE GOVERNANCE THEMES IN
THE LITERATURE

[Socrates speaking to Nicomachidesl what is most to be observed is that neither of
them is managed without men, and that private matters are not managed by one
species of men, and public matters by another; for those who conduct business make
use of men not at all differing in nature from those whom the managers of private
affairs employ; and those who know how to employ them conduct either public or
private affairs judiciously, while those who do not err in the management of both
(Xenephon n.d.).

This chapter deals with the themes on corporate governance that are
found in the relevant literature. There are three relevant dimensions to
corporate governance: how it is defined, what it comprises, and what it
achieves.

While corporate governance is considered a modern concept, the issues
it addresses are not new. The term appears to have first been used in its
modern sense by Richard Eells of Columbia Business School in his book

The Government of Corporations in 1962 (Farrar 2001: 3). However, its
escalation into current prominence can be traced to the very public
corporate failures of the last few decades (Abetz 2003b: 2.). The demise
of Enron Corporation and its accounting firm Arthur Andersens in 2001
in the USA, and in the same year of HIH Insurance Limited in
Australia, are two significant examples of such collapses.
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The term corporate governance has come into increasingly common usage
in Australia since the 1990s. In reaction to the perceived corporate
excesses of the 1980s and 1990s, the corporate sectors of most Western
countries produced a number of different, though predictable, reactions
which reflected the particular views of the players involved. These
responses have fallen under the banner of corporate governance either
by choice or default. The legal profession called for more definitive
legislation as the remedy, such as the Public Company Accounting Reform

and Investor Protection Act 2002 (commonly known as the Sarbanes
Oxley Act) in the USA and the Corporate Law Economic Reform Program

(Audit Reform and Corporate Disclosure) Act 2004 (commonly referred to
as the CLERP9 Act) in Australia. Regulatory agencies favoured
voluntary codes of practice such as the Principles of Good Corporate

Governance published by the Corporate Governance Council of the
Australian Stock Exchange (Appendix 5). Accounting and auditing
bodies advocated stricter control structures such as those proposed by
the Committee of Sponsoring Organizations of the Treadway
Commission (COSO), which advocated treating internal control as a
process emphasising effectiveness, reliability and compliance. Perhaps
not unexpectedly vested interests, such as peak business groups,
dismiss the corporate failures as aberrations and suggest that existing
regulatory measures were already too onerous, or at least the
regulatory compliance costs far outweighed any benefits (Cave and
Hope 2006: 1; Saville: 2006: 1).

While the term may have initially come into favour with legal,
accounting and auditing firms with their focus on conformance, it
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readily moved more broadly into the public domain, becoming a
particular favourite of media commentators. Its meaning continues to
evolve, so it is necessary to determine how the term is currently used.

Private sector conceptions
As a starting point, Farrar provides a useful metaphor from the
etymology of the phrase. 'Governance' comes from the Latin word

gubernare which means to steer, or rule, and it is useful to think of
governance in this sense of steering a ship (Farrar 2001: 4). 'Corporate'
arises from the Latin corporare meaning to form into a body. It would be
glib to suggest the metaphor used by others for corporate governance
as steering a body or organisation to achieve a set outcome. It is
necessary to look more deeply at the concept.

No one definition is acceptable to all commentators, or rather, different
commentators seem to favour different definitions. For instance COSO,
in its response to US business failures in the 1980s, articulated the view
that internal control would resolve corporate governance difficulties.
Their concept of internal control forms a good starting point for the
search for understanding of corporate governance:
Internal control is broadly defined as a process, effected by an entity's
board of directors, management and other personnel, designed to
provide reasonable assurance regarding the achievement of objectives in
the following categories:
• effectiveness and efficiency of operations;
• reliability of financial reporting;
• compliance with applicable laws and regulations (COSO 2002: 1).
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COSO went on to suggest that a good internal control framework for a
public company had a number of factors present:
The tone set by top management, the internal accounting and audit
functions, the audit committee, management and audit committee
reports, the practice of seeking second opinions from independent
public accountants, and quarterly reporting (COSO 2002: 1).

While useful, these views focus on process and compliance, what will
later be referred to in this paper as the formal, or hard and measurable,
component of corporate governance. Such a focus is narrow. With the
exception of the reference to legislation, these views could be viewed as
assuming that control of an organisation can be exercised in isolation
from its environment.

Even the Business Roundtable, which has a reputation for a purist
market approach, acknowledged the need to look more broadly for
effective corporate governance. In 1997 they advocated an outcomes
focused approach deriving from the agency theory view that
organisations exist to satisfy their owners: r the paramount duty of
management and boards

of directors is

to

the

corporation's

stockholders' (Business Roundtable 1997: iv). Their statement on
corporate governance went on to say 'the notion that the board must
somehow balance the interests of stockholders against the interests of
other stakeholders fundamentally misconstrues the role of the board'.
At this time they did concede, somewhat reluctantly, that stakeholders
such as employees, customers, suppliers, creditors and the community
could be viewed as important, but only in as much as these served the
long term interests of the stockholders. By 2002 Business Roundtable
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had rethought its position, perhaps in response to the failures of the
previous year of prominent US organisations such as Enron and Arthur
Andersen. It added as its second duty (of six) for board directors: 'it is
the responsibility of management to operate the corporation in an
effective and

ethical manner in

order to

produce value for

stockholders'. While this latter version does introduce integrity and
ethics to the debate it still continues with a prime focus on owners (see
list of duties in Appendix 6). Significantly though, the Business
Roundtable

maintained

its

focus

on

outcomes:

'the

Business

Roundtable continues to believe that the most effective way to enhance
corporate governance is through conscientious and forward-looking
action by a business community that focuses on generating long-term
stockholder value with the highest degree of integrity' (Business
Roundtable 2002: iv-v).

The persistent focus on stockholders as primary clients of corporate
governance remains a rather narrow view, although the move from
processes to outcomes (long-term stockholder value), and from
slavishly serving the stockholder to serving the stockholder with
integrity, is an important development.

Roussey (1997: 1) had argued for some time that it was necessary to
expand the ambit from who is served by, and who is responsible for,
corporate governance to all stakeholders. His use of stakeholder theory
in the discussion also introduces a further complexity. Stakeholder
theory suggests that the control of corporations should develop into a
'neutral technocracy, balancing a variety of claims by various groups in
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the community' who may then share in the outcomes of the corporation
on the 'basis of public policy rather than private cupidity' (Smallman
2004: 85). However, the concept of stakeholder is both contingent on the
nature

of

the

organisation's

operations

and

dependant

on

contemporaneous factors. That is:
• the nature of an organisation's operations frequently defines,
amongst other things, the legislative requirements with which it
must comply, and these can potentially be at odds with stakeholder
wishes; and
• the existence or activity of lobby or protest groups, or of media
attention, can cause the focus to shift from the interests of one
stakeholder to those of another (or several others) to the detriment of
others.

However, this complexity is a realistic acknowledgement of the
environment in which organisations operate in the twenty first century.
Roussey's (1997: 1) view of corporate governance is:
Ethical corporate behaviour by directors and management in the
creation of wealth for all stakeholders. More specifically, how directors
and management conduct the business of the entity to:
•
achieve corporate objectives;
•
balance the corporate objectives with the expectations of society;
and
•
provide appropriate accountability to stakeholders.

Or more simply stated corporate governance is the ethical corporate
behaviour, exercised by those charged with governance, in the creation
and preservation of wealth for all stakeholders.
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Examination of the views in other countries does not contribute
significantly to understanding the corporate governance concept. The
following table has been adapted from that compiled by the ANAO in
an attempt to find commonalities between the findings of various
reviews of corporate governance arrangements around the world.
While it adds little to the discussion above, it does reinforce the view
that there is no one accepted concept of the nature of corporate
governance.

Table 4-1: Comparisons of 'conceptions' of corporate governance
ANAD
Accountabilitv
Transparency
Integrity

Stewardship

King (SouthAfrica)
Accountability
Transparency
Responsibility
Fairness
Social responsibility
Independence

Standards Australia
Transparency
Honesty
Fairness & balance
Goodwill

DECO
Accountability
Transparency
Responsibility
Fairness

Leadership
Efficiency
Legal
Dignity
Adapted from Barrett 2002: 11.

Public sector conceptions
While there are distinct observable differences between the public and
private sectors in the nature of their operations (see table at Appendix
7), claims that there are major differences between the corporate
governance arrangements required in either sector are contentious.

Writings in the field of corporate governance have primarily been on
private sector governance, with some flow through to CAC Act bodies
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within the public sector. Little attention of an academically rigorous
nature has been devoted to the core Commonwealth public service, that
is, agencies operating exclusively under the FMA Act.

Some

commentators (Horrigan 2001: 65-66; 2004: 15; Edwards and Clough
2005: 1) have suggested that there is an emerging model for corporate
governance in FMA Act agencies. This has also been the view of the
ANAO for some time. However the ANAO approach is inductive:
building on what appears to be extant in APS agencies at present, and
extrapolating this into a self-described 'better practice' model. Even
then the ANAO focus is on the private sector approach and how it
applies to CAC Act bodies within the APS. Corporate governance in
FMA Act agencies appears to be an afterthought, and like other
commentators ANAO seems intent on adapting private sector corporate
governance, to the extent that it can be, to the APS as a whole.
However, this approach of extending private sector/CAC Act corporate
governance to the core public service is a reasonable place to start to
examine the public sector.

Edwards and Clough provide a useful starting point to bridging the
gap between the private and public sectors conceptions:
The term 'corporate governance' finds its genesis in the private sector
and conceptions have traditionally focused on the corporation
shareholder relationship. Increasingly, however, definitions of corporate
governance place attention on a broader set of relationships to include
those involved with, or with an interest in, the organisation (for
example, employees, directors, suppliers, shareholders) and
stakeholders served or affected by the organisation (for example,
customers and local communities) (Edwards and Clough 2005: 2).
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Ownership in the public sector
In contrast to the private sector, establishing ownership of public
service institutions can be problematic. As Secretary of the Department
of Prime Minister and Cabinet (PM&C), Peter Shergold, has noted 'at
times the minister is the

department's "client", at

times the

"shareholder", at times the "chairman" and on occasion "owner'"
(Shergold 2005: 1). While he observes that such nominal attributions can
,distort more than they convey', the use of such language is not
unhelpful in examining ownership in the public sector because they
show that private sector terminology can be used meaningfully in
discussing roles of key players in the public sector.

Prime Minister Howard stated clearly that he wanted some resolution
to the confusion on ownership when announcing the Uhrig Review: 'in
undertaking the review, consideration will need to be given to the
unique status of the Commonwealth as owner or shareholder, as the
sovereign government and the source of regulatory authority' (Howard
2002: 1).

In discussing his report on the review, Uhrig not only addressed
Howard's stated requirements regarding ownership, but saw the
ownership model (and implicitly agency theory) as fundamental to his
recommendations:
to decide what's appropriate [in governance] for a particular
organisation ... you must ... take the nature of the ownership of that
organisation into account because that's one of the driving forces that
determines the way in which governance should be put in place. If
you're going to reach the right conclusions about governance then you
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must see all the issues from the point of view of the owners (Uhrig, Scott
et al. 2005: 6-7).

He further elaborated his view on ownership in the public sector, with
its clear parallels to public companies in the private sector, saying the
government was representative of the Australian people, who were the
owners (Uhrig, Scott et al. 2005: 18-19). This clear statement on
ownership in the public sector, although somewhat simple, is further
tested below.

Public/private sector governance differences
As noted earlier, developments in the private sector impact on the
public sector because NPM reforms are based on market-driven
philosophies. The public sector has moved from the self-contained
traditional public service model of integrity in process above all else, to
one which has an increased concentration on producing results. This
outcomes focus is, at least in Australia at the Commonwealth level,
partly driven by an ideology where the private sector is seen as the
home of all things good, and partly by the necessity to become more
efficient and effective in delivering results; which in turn largely results
from the dual, and potentially conflicting, pressures of greater public
scrutiny and dwindling resources (Officer, Alexander et al. 1995: vi-vii).
While recent economic prosperity means dwindling resources may no
longer be as persuasive an argument as it was in 1996, the legacy of
practicing restraint and improving efficiency and effectiveness has
largely remained an intact philosophy in the APS.
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The translation of private sector corporate governance into the
Commonwealth public sector may not at first be obvious, primarily
because of the focus on boards in private sector definitions. However, if
it was not already extant, the private sector approach to corporate
governance was explicitly moved into the APS by Prime Minister
Howard when he initiated the Uhrig review of statutory authorities in
2002 (Howard 2002: 1). While corporate governance in some form had
existed in the public sector for decades, the Howard government's
private sector orientation gave impetus to what was otherwise a
relatively slow seepage of private sector corporate governance
principles into the public arena.

Integrity
The matter of integrity will be further examined in Chapter 5 in
consideration of the 'Effectiveness of corporate governance' in the APS.
It is raised here in order to determine whether the differences constitute

a major distinction between the public and private sectors, that they are,
as suggested by G T Allison, 'fundamentally alike in all unimportant
respects' (Gunn 1987: 39), or whether the differences are unimportant,
as suggested by Keating (1997: 128). Shergold suggests that public
sector governance is marked by the fact that it manages public funds in
pursuit of public benefit and that'delivering rights and responsibilities
involves quite a different relationship to selling insurance, airline
tickets or milk' (Shergold 2005: 2). Others are even more explicit
suggesting that private sector companies operating under private law
are generally not held to the'same common law standards of rationality
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and fairness' that public law imposes on government agencies (Mulgan
2000: 89). The National Commission of Audit view was:
Governments are both different from the private sector and similar to it:
They are different because they have the power to do things the private
sector could not do. They are similar because their activities use scarce
resources, like private sector activities (Officer, Alexander et al. 1995: vi
vii).
However in exercising its power to do things that the private sector can
not, the general public tend to have a 'higher expectation of
government and the public service' than they do of the private sector
(Abetz 2003b: 3).

It is reasonable to highlight these differences between the public and

private sectors. A useful summary of the differences between the
sectors has been provided by McAuley (Edwards and Clough 2005: 33)
and are attached to this thesis as Appendix 7. However, there are
counter arguments. In its broadest sense it could be argued that there is
no difference between the public or private sectors. As Socrates
observed over 2,000 years ago, both public and private functions are
performed by people. Irrespective of the sector those who know how to
conduct business properly, 'conduct either public or private affairs
judiciously, while those who do not err in the management of both'
(Socrates quoted in Shafritz and Ott 1996: 39). Cunn (1987: 44) argued
that there are more positive arguments for moving away from
traditional separate models of private and public sectors to 'a wider
concern with ... generic management'.
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Cunn's view appears reasonable and it is argued here that this is not a

different standard required of the public sector but rather a demand for
a higher level of ethical performance within a common standard shared
with the private sector. The ethical corporate behaviour discussed here
should not be viewed in isolation. Behaviour is directly related to the
objectives of the organisation and the results that organisation is
attempting to achieve. Results of course are problematic. In the private
sector a much greater emphasis is frequently given to shareholder
returns because in many cases this is the reason for the existence of the
entity, although it would be dangerous to measure success only in
purely financial terms. For instance, if owners (such as shareholders)
wish greater emphasis on environmental or social justice issues they
can, choose to invest in organisations which include these objectives
(for example through ethical investing bodies), or can attempt to
influence the boards of organisations which do not promote such
additional objectives to do so, to the extent allowed by law.

Conversely organisations can seek such investments by promoting their
credentials. An example is Westpac Banking Corporation which
promotes a policy of 'sustainable prosperity'. Westpac belongs to a
group of 10 banks from seven countries that have adopted the Equator

Principles, a voluntary set of guidelines for managing social and
environmental issues related to financing of projects (Westpac 2003: 1).
Superannuation funds advertise similar policies through 'socially
responsible' investing options for their members. Of course, extremes
are unworkable and differences between organisations become matters
of degree. Investors, and to some extent the pressure of societal
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expectation, will have a bearing on the strategies adopted. No
corporation is likely to be successful if it pursues profit to the exclusion
of all else; and any corporation that ignores return on investment is
unlikely to survive in a Western capitalist economy.

This is not to suggest that financial objectives should be ignored. In the
absence of specific objectives to the contrary it is sensible for
corporations to concentrate on maximising profits, usually expressed as
return to investors.

It would be fair to conclude that the proposition that the private sector

invariably values financial results more than other values is misleading.
Some will value capital expansion, some profits, but overall corporate
governance will be required to address these objectives. Corporate
governance requirements to address these strategies differ more
between organisations than between sectors. In essence the public and
private sectors are not that different in substance, but there may be
differences in degree, and differences in emphasis and scale, which will
be discussed below.

Prescription and guidance
To address the problems with corporate governance failures, a number
of approaches have been advocated, but two general views prevail:
prescription and more general guidance to encourage correct behaviour
of an organisation. Prescription generally focuses on the imposition of
often strict rules to govern behaviour and has its origin in rules-based
behaviour. It is generally associated with what will be further discussed
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in Chapter 5, under the heading 'Contingency approach', as mechanistic
organisations (Donaldson 2001: 38). The guidance approaches are more
usually associated with organic organisations. The latter approaches
focus on encouragement of correct conduct and this view of behaviour
at organisational level has distinct parallels with the individual
behaviour issues raised under the heading 'Codes of conduct' below.

Prescriptive approaches (such as the Sarbanes-Oxley Act in the USA
and the CLERP9 Act in Australia) attempt to set firm rules in place to
ensure compliance with the desired norms. The prescription approach
is not embraced by many countries, and regulatory solutions as
preferred options tend to be used by those who focus on control and
process, such as lawyers or where political pressures are such that
governments must be seen to react, such as the case of the Uhrig review
in Australia (Howard 2002: 1). But corporate governance is not
established in practice only through prescription, as the Royal
Commission into the failure if HIH Insurance noted:
it is futile to attempt to offer a prescription for all companies. An
approach that is effective for a large public company with international
operations would be inappropriate for a small company controlled by an
individual or small group (Owen 2003: Vol 3, 6).

The Royal Commission Report went on to note, however, that some of
the principles it addressed may have wider application. This leads to its
conclusion that a contingent approach to corporate governance was
required with no 'one size fits all' solution.

Guidance, or principles-based, approaches suggest that corporate
governance is contingent and needs to be adapted to the sector in which
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it operates. So it will be different in the private, public and not-for
profit sectors. It will also vary between individual agencies within
sectors. While commercial interest, public interest, regulation, policy,
and the like may ultimately be similar, the environment and sometimes
even subject matter will influence the resultant form corporate
governance takes in an organisation. For instance, it is suggested that a
public sector environment that fosters shared values, both broadly and
in individual organisations, can reduce the need for rules and increase
the use of 'the less intrusive management instrument of guidelines'
(Kernaghan 2000: 101-102). On the other hand such an approach does
not help in apportioning blame for mistakes. The Federal Court has
ruled that a guideline cannot be binding on staff, and only a direction in
the 'language of command' can be used in a punitive situation (APSC
2005: 20). This is discussed further in Chapter 8 under the subheading
'Dominating culture of lawfulness'.

The nature of corporate governance is therefore necessarily contingent,
and requires a balance between prescribing minimum enforceable
standards to avoid ethical failure and stakeholder loss on the one hand,
and fostering an environment where organisations can foster correct
behaviours on the other.

Overly prescriptive practices incur transaction costs by way of
accountability overheads that detract from core business and, some
argue, profitability (Cave and Hope 2006: 1). On the other hand a lack
of accountability can lead to risk-taking rather than risk management,
especially when pressure is on to perform, or personal incentives (such
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as share options, dividends or even public reputation) are at risk. The
failure in 2003 of the National Australia Bank to govern its 'rogue'
traders is a case in point. The Australian Prudential Regulation
Authority (APRA) concluded that the collusive behaviour of four
renegade traders could and should have been stopped by the Bank's
risk management systems (Vit 2006: 204), but the incentives were such
that the traders put personal gain ahead of prudence.

The Commonwealth public sector is not immune to these influences.
For instance in 1999-2000 the Department of Family and Community
Services referred 1446 cases of suspected fraud to investigators, with 70
per cent resulting in a requirement for beneficiaries to repay debt
and/or have their payments reduced. The investigators identified the
need to recover $3,996,113 (Prenzler and King 2002: 3). There is
accordingly a degree of interest in what is happening in departments of
state as well as in those agencies that have a commercial leaning. In
particular the introduction of NPM over past decades (especially those
aspects focusing on performance and managing risk) has raised to
prominence the corporate governance in FMA Act agencies no longer
subject to many of the prescriptive control regimes that existed under
the traditional APS system.

There is, however, a requirement to balance the needs of prescription
and guidance or organisational practice can err, either by too
prescriptive rules that restrict capacity to achieve outcomes, or too
permissive ones that allow malfeasance. The example used here to
illustrate this tension is the application of Codes of Conduct. Codes are
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generally used in the informal, or soft, side of corporate governance in
an endeavour to provide what the ANAO describes as 'tone at the top'
of the organisation (Barrett 1998: 7), or others more generally as ethical
(values-based) corporate behaviour (Longstaff 2003: 1). Such codes
encourage positive organisation citizenship behaviour (OCB). OCB is
discussed further in Chapter 8 under the heading 'Over-achieving
against government requirements': this deals with individual behaviour
encouraged by organisational culture, but not expressly stated in the
organisation's rules or procedures. The ethical dimension is an
especially important element of the control dimension of corporate
governance: as Mintzberg notes' control is normative, that is, rooted in
values and beliefs' (Mintzberg 2000: 81).

Codes of conduct
Earlier the tensions between prescription and guidance were discussed.
These tensions are illustrated in the application of codes of conduct in
organisations. Such codes, or formal ethical frameworks, are a
necessary starting point for this ethical corporate behaviour, but not
sufficient in themselves. These codes essentially fall into two categories:
rules-based codes and principles-based (sometimes called values-based)
codes. Rules-based codes as the name implies are prescriptive, spelling
out mainly non-approved, and less frequently approved, behaviours.
These codes frequently include offences and sanctions. Principles-based
codes aim more at guiding behaviour but because they are less
prescriptive leave much interpretation to the individual.
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Rules-based codes of behaviour. Codes can be helpful in organisational
risk mitigation. It is relatively easy to prove compliance, and to some
extent provides

defensibility

for

decision-making in

that

any

transgression of ethics or trust can be defended by pointing to the rules
that have been put in place - even where these don't address nebulous
issues of ethical behaviour - and blaming the individual transgressor
for the error, or closing the deficiency in the rules that has been exposed
in the breach. This leads to the defence of I am not to blame, I took all

reasonable care to avoid the problem happening. It is based in 'black-letter
law' and allows an element of comfort to members of an organisation in
that they can always point out that their actions were not contrary to
law or the rules.

However, this can lead to a view that 'in a world of mere technical
compliance to rules the need to make ethical choices is made to appear
redundant. In time ... [people can become] ... convinced by the dubious
proposition that, "if it's legal, it's right'" (Longstaff 2003: 1). It is worth
noting that in organisations with relative longevity, such as many of
those in the public service -

and especially departments of state 

long periods of time can elapse without major organisational change.
Unless conscious strategies, such as regular review of appropriateness
are implemented to address the problem long-lived organisations have
a greater propensity for individual members to develop Longstaff's
proposition of 'if it's legal, it's right'.

The potential for failure by using an exclusively rules-based approach is
explored further in the DIMA case study.
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Principles-based codes of behaviour. On the other hand, an alternative
to prescriptive approaches is to encourage proper behaviour through
adherence to more general guides, or principles, rather than black-letter
rules. In examining this approach it is first important to look at what is
meant by principles. This has neatly been summed up by Bartos (2005:
6):
Those things that we say are good constitute our values. We judge
things to be right or wrong according to our principles. Principles
emerge in answer to the question 'what is right?' As such, principles
regulate the means by which we secure those things we deem to be
good. There is no predetermined list of values and principles that must
be adopted by all. However, this is not to say that the choice available to
people is completely open-ended. Only choices made within a certain
range will lead to the establishment of structures that are sustainable. In
essence, values and principles can be understood as the DNA for
organisations. Change the values and principles and the organisation
will express itself differently through the choices that shape its culture
and behaviour.

The principles-based approach works to ensure that individuals take
personal responsibility for the conduct of the organisation in which
they work, or at least their part of it; not just adhering to rules but
considering the ethical dimensions of the situation. They must
individually take responsibility in determining what the 'right' action
to take is. This does not imply that ethical decisions should be made
contrary to rules or law, but that decisions made in law should be
ethical and even more importantly, where the rules are unclear or
ambiguous, decisions made are 'correct' from the point of view of a
reasonable person. It can therefore be thought of either as a contrasting
approach to rules-based decision-making or, as Longstaff (2003:1)
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suggests, an additional level to be imposed over and above the rules
approach. This latter approach, of values supplementing rather than
replacing rules, will be used in this paper as this is consistent with the
views discussed above concerning public/private differences. An
example is shown in the case study on DIMA in Chapters 7 and 8
where, after the changes initiated following adverse findings into
departmental conduct in 2005, dealings with clients were to be subject
to a test by decision-makers as to whether they have been 'fair and
reasonable', not just observing the lawfulness of the decision (DIMA
2006b: 6).

It is important to note the differences between these two approaches. A

simple example of the different approaches would be the existence of a
rules-based

Code

of

Conduct

in

an

organisation

versus

a

principles-based Code of Ethics. Whether it is titled a code of conduct
or a code of ethics is irrelevant, as also is whether the agency that
creates it describes it as rules-based or principles-based. The test is
whether the document deals with instilling compliance with rules, or
with application of principles, to guide organisation members in their
behaviour and decision-making.

This chapter explored key themes in the academic literature relating to
corporate governance. It examined the origins of the concept in the
private sector, and its evolution from exclusive consideration of
stockholder returns to include concerns for other stakeholders. In
particular it looked at corporate governance principles moving from an
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initial focus on process and control to matters of accountability,
transparency, responsibility, fairness and integrity. It then explored
public sector corporate governance from its roots in the private sector
and found that public and private sector corporate governance share
more commonalities than differences. It examined the purported
greater accountability requirement in the public sector relating to
integrity (which has been promoted as a significant area of difference
between private and public sectors), and argued that differences were
in terms of degree, rather than kind. The chapter then explored the
tensions between prescription and guidance, which are an issue of
corporate governance common to both public and private sectors, as
these contribute some explanation of failures, particularly ethical
failures, in both sectors.

This analysis exposed a number of issues and questions which have not
been examined in a systematic way to date relating to public and
private sector corporate governance and how they differ. Accordingly it
is argued that the principles of corporate governance are equally
applicable in the public sector as they are in the private sector. These
issues will be explored in the research questions in the following
chapter, and will address the manner in which corporate governance
has been introduced into the APS, its acceptance in the public sector,
and how it works.
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5.

THEORETICAL FRAMEWORK AND
METHODOLOGY

The preceding chapters have outlined the development of corporate
governance as a tool introduced as the Commonwealth public sector
moved from the traditional public service administration based on
process controls to one based on an NPM environment, including a
focus on achieving outcomes and managing risk. This chapter
establishes the research questions that emerged from the review of
literature in this area, and defines the research methodology used to
answer these questions.

While there has been a clear movement of something called'corporate
governance' into the public sector, little work has been done on how it
manifests in Commonwealth organisations. The need to explore how
corporate governance has been introduced into the APS in particular
has

attracted

limited

attention,

as

has

corporate

governance

implementation in departments of state.

Research questions
Question 1: How has corporate governance been introduced into APS
agencies? Departments of state demonstrate different needs in terms of
the nature of their operations and outcomes, which suggests the need
for a contingency approach to corporate governance.
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Question 2: How well does corporate governance work in practice in
departments of state? This raises issues of acceptance of the corporate
governance concept in departments of state, how it is perceived and
understood across and through organisational layers in departments,
and effectiveness.

Contingency approach
Research suggests that organisation-design approaches are for the most
part contingency theories. That is, instead of offering one structural
prescription, different forms should be used depending on the
environment, technology and program development of the organisation
(Gortner, Mahler et al. 1989: 112). The approach to corporate
governance

used

here

adopts

contingency

theory,

based

on

environmental circumstances.

Contingency theory suggests that, unlike universalist theories, there is
no 'one best way' an organisation should be structured or managed
(Donaldson 2001: 2). Such observations developed into the contingency
theory perspective of organisational structure and design. According to
this theory, organisations adapt their structures to key contingencies
that confront them. The primary contingencies include environmental
uncertainty and complexity, the variability of complexity of tasks and
technologies (the work that the organisation does), organisational size,
and the strategic decisions of managers (Hatch 1997: 116-117). It has
been suggested that this applies equally to public and private
organisations:

'James Thompson,

a leading

figure

among

the
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contingency theorists, echoed the generic refrain - public and private
organizations have more similarities than differences' (Rainey 1991: 18).

As discussed in detail below, from a contingency perspective, complex,
unstable operating environments, and complex highly variable tasks,
impose great uncertainty on organisations and managers. Under these
conditions it can be expected that there will be a break down of classical
principles such as clear chains of command, tight job descriptions, and
clear rules and authorities to govern operations. Such organisations
often move to more decentralised, informal, flexible structures 'which
purposely violate the classical principles of administration' (Rainey
1991: 18). Where the operating environment is simple, stable and
homogenous, successful organisations tend to adopt more mechanistic
and centralised structures. Where the environment is complex and
unstable,

successful

decentralized,

and

organisations
differentiated

tend
into

to
many

be

more

'organic,

departments

with

correspondingly elaborate integrating processes' (Rainey 1991: 40-41).

In stable environments, organisations can specialise in routine activities
with strict lines of authority

and distinct areas of assigned

responsibility. Applying the machine metaphor these organisations are
called 'mechanistic'. Mechanistic organisations rely on specialization of
the different tasks that employees do, and these tasks are engineered
into a high performance system by management (Donaldson 2001: 37
38). This environment emphasises a process style of operation and of
corporate governance. It is the environment in which the core public
sector largely operated until the last decades of the twentieth century.
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In rapidly changing environments, organisations require flexibility, and

employees are encouraged to apply their skills as needed, fitting into
the changing work patterns in whatever way they find to be useful.
Modernist organisation theorists describe these organisations as
,organic'. Organic organisations have less specialisation, and are less
formalised and hierarchical than mechanistic ones, and engage in
lateral rather than hierarchical communication (Donaldson 2001: 21-22).
This is the environment in which the APS found itself at the beginning
of the twenty first century following a sustained focus over the
previous two decades on managerialism and NPM, and lends itself to a
results-oriented corporate governance system.

Mechanistic organisations can be very efficient. They typically routinise
tasks and optimise activities to minimise costs and maximise profits.
Where

conditions become

unstable

and

changing,

mechanistic

organisations lose many of their advantages, eg routinisation breaks
down because of the constantly changing need to alter activities in
order to adapt to changes in the environment. In such cases organic
forms of organisation can operate more effectively because they
support the need to innovate and adapt (Hatch 1997: 77). Another
consideration for mechanistic organisations is the fact that because of
their codification of processes, they may not recognise, and may not be
able to react quickly to, changes in their environment and fail to
identify the need to move to an organic structure. The DIMA case study
in Chapters 7 and 8 explores this situation in the APS.
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It is important to note, however, that within themselves organisations

will generally display both mechanistic and organic elements; because
most organisations combine elements of routine and reactive tasks, and
the structure and corporate governance arrangements within any
organisation must reflect the simultaneous existence of both elements
within the entity.

Contingency in the Commonwealth public sector
There is no simple uniform approach to contingency in the public
sector. Of necessity contingency theory only establishes ideal or
normative categories and it is more likely that an organisation would
display both organic and mechanistic attributes, so the organisation
would be expected to be situated somewhere on the continuum
between the mechanistic and organic extremes. This placement may
also vary over time as the environment changes. For instance, during a
period of relative calm in the public sector, such as when there is little
public scrutiny or political attention, an organisation may tend more
towards the mechanistic. However, during a period of volatility it may
seek to move more towards the organic. This multi-faceted approach, of
organising work units to address particular circumstances, applies even
more clearly

to

individual sections

and

branches within the

organisation.

A second complicating factor in the case of the Commonwealth public
sector is the impact of political sensitivities through accountability
mechanisms and external scrutiny of ministers, their office staff and
public servants. These provide pressures that, from a contingency
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perspective, can produce counter-intuitive results. The reactive issues
surrounding political processes (eg, a death in detention, or wrongfully
removing a citizen from Australia) can cause disproportionate attention
from media and elites, which in turn can cause APS organisations to
tend more towards a mechanistic approach because codified practices
provide at least an appearance of defensibility, so that both blame can
be attributed, and probably more importantly, that a clear defence
against attack from the general community can be mounted. This
applies

particularly

to

unstable

environments

where

organic

organisation structures might be thought more sensible and productive.

A third complication is that in the case of the Commonwealth public
sector, frequently broad areas of activity can demand different
contingent approaches within the one organisation, for instance, an
organisation like the Department of Immigration and Citizenship
(DIAC) which vests one part of the organisation with responsibility for
preventing the entry to Australia of some individuals who may be
'undesirable' in some way, and another part with encouraging the entry
of others who are'desirable'. Here the media and public affairs function
could be expected to be highly organic, while the visa processing
function would be expected to lean towards the mechanistic. The later
case study on DIMA at Chapters 7 and 8 provides further elaboration
on this.

Finally a fourth complication in the Commonwealth public sector that
contributed to counter-intuitive contingent approaches to organisation
design was the restrictions placed on government flexibility by
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legislation such as, at least until the 1990s, the Audit Act which
specified in minute detail (such as the purchasing procedure for brief
cases) the restrictions imposed on public servants. While this was
largely overcome by new legislation in 1997, the legacy of mechanistic
organisation designs in the APS remains. The Uhrig review of statutory
authorities noted that this legacy was in need of rationalisation (Uhrig
2003: 10).

Contingency and risk in the Commonwealth publicsector
Corporate governance arrangements in the Commonwealth public
sector are contingent on the type of organisation and the outcomes it is
tasked to achieve, including the risks found in its environment
associated with that tasking. Risk can be somewhat nebulous in public
sector organisations but significant risks include public perception, and
political (electoral) risk. Business risk is relevant but not necessarily the
major risk for these organisations. On the other hand, business risk in
the private sector tends to dominate, sensibly, as organisational
survival can depend on effective, or at least competent, risk
management.

The Business Roundtable recognises business risk, and its role in
maximising outcomes for shareholders in the private sector, in its
statement of corporate governance (Business Roundtable 1997: 3). The
tasking in the Commonwealth public sector is less clear. It can be
explicit through legislation, such as:
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(1) The following objectives must be pursued by the Minister in the
administration of this Act and by [Australian Fisheries Management
Authority] in the performance of its functions:

(a)
implementing efficient and cost-effective fisheries management on
behalf of the Commonwealth; and
(b)
ensuring that the exploitation of fisheries resources and the carrying
on of any related activities are conducted in a manner consistent with the
principles of ecologically sustainable development and the exercise of the
precautionary principle, in particular the need to have regard to the impact of
fishing activities on non-target species and the long term sustainability of the
marine environment; and
(c)
maximising economic efficiency in the exploitation of fisheries
resources; and
(d)
ensuring accountability to the fishing industry and to the Australian
community in AFMA's management of fisheries resources; and
(e)
achieving government targets in relation to the recovery of the costs
of AFMA (Fisheries Management Act 1991).

But more commonly, tasking in the Commonwealth public sector is
imprecise and open to interpretation, for example:
Object of Act
(1) The object of this Act is to regulate, in the national interest, the coming into,
and presence in, Australia of non-citizens.

(2) To advance its object, this Act provides for visas permitting non-citizens to
enter or remain in Australia and the Parliament intends that this Act be the
only source of the right of non-citizens to so enter or remain.
(3)

To advance its object, this Act requires persons, whether crtizens or
non-citizens, entering Australia to identify themselves so that the
Commonwealth government can know who are the non-citizens so entering.

(4) To advance its object, this Act provides for the removal or deportation from
Australia of non-citizens whose presence in Australia is not permitted by this
Act (Migration Act 1958).

Even where such deficiencies are recognised, remedies are not always
helpful. For example, recently the Australian government accepted the
Uhrig Report recommendations to introduce Statements of Expectations
to be served by the minister on statutory authorities for which they are
responsible. The authorities in turn are to reply with a Statement of

84

Intent addressing how they will address these expectations (Uhrig 2003:
11). These are potentially very useful for statutory authorities, but do
not extend to departments of state.

The role of risk
A major element of public sector risk relates to political or electoral risk
which is almost totally absent from private sector organisations and
largely absent from the not-for-profit sector. There is a certain irony in
the fact that the Public Service Act (section 3) lists as one of its main
objects the establishment of ' an apolitical public service that is efficient
and effective in serving the government, the Parliament and the
Australian public'. The nearest equivalent in the private sector would
be potential damage to reputation and brand name or image. The
delivery of outcomes in the public sector, as with the private sector, can
also be influenced by less tangible elements, such as the personality of
the minister, the CEO and, where present, board members. All of these
create risks that are not necessarily present in the private sector, at least
to the same extent.

A second area of public sector risk is that inherent in the fact that there
are many organisations and organisation types that deliver public
services in the Commonwealth public sector. They range from private
sector

agencies

arrangements)

(delivering
through

services

statutory

under

authorities

purchaser-provider
(that

have

some

independence but over which the Commonwealth exerts some form of
control) to departments of state and executive agencies (that deliver the
service directly to the public under the control of a minister of state). At
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one end of the spectrum is the private sector organisation that delivers
public services under a contractual relationship: the Commonwealth
being the purchaser and the private organisation the provider. The
contract establishes the performance measures that constitute success
from the perspective of the Commonwealth. At the other end of the
spectrum is the executive agency established under the Public Service
Act, where the minister has total control over the agency.

Irrespective of which type of organisation delivers the service, the
Australian Constitution either explicitly or implicitly suggests the
relevant minister bears full responsibility for the success or otherwise of
the delivery of services, and for any underperformance or as will be
discussed later, over-performance. The following paragraphs illustrate
the spectrum of service delivery used by government and some of the
risks associated with different parts of that spectrum.

Contingency in delivery of government services
The model adopted for delivery of government services is contingent
on the organisation delivering the service, and the type of service. The
first model considered here is that of the private sector delivering
government services under contractual arrangements. According to the
Business Roundtable (2002: iv-v) private sector organisations are
essentially driven by shareholder concerns, with some deference to
other stakeholders to the extent that these factors may influence
shareholder value. The possibility therefore exists for a mismatch in
motivations, and corporate governance, at this end of the spectrum:
there is potential for tension between the 'public good' requirements of
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the public sector and the profit requirements of the private sector.
However, where alignment of these arrangements can be achieved
there is potential for success for both organisations. Where the public
sector deals with private sector organisations (including, for this
argument, the not-for-profit sector) in matters that require a commercial
orientation, the potential for success is enhanced (Hodge 1996: 51). On
the other hand where there is a mismatch of organisational objectives
and corporate governance mechanisms to achieve these objectives, such
as the private sector detaining persons for the Department of
Immigration and Multicultural Affairs (DIMA), potential exists for
problems to arise because of basic mutual misunderstandings of the
motivations of each organisation.

A significant risk in delivering government services through private
(and not-for-profit) sector organisations is that the mechanisms to
address failure are limited to contractual remedies, which can create
significant problems. Most notably, only financial penalties to the
contracting agency can be applied; no direct restitution can be made to
the individual affected (Brennan 1998: 10). As will be seen later this can
give rise to major ethical and moral questions where, for instance,
deprivation of liberty is involved, because it could not be considered a
success from the Commonwealth's (or society's) perspective to
incorrectly deprive a person of liberty, but it could be argued from the
private sector organisation's perspective, the generation of additional
income, and profit, from this activity is positive for shareholders.
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These contracted organisations would be normally considered high risk
in terms of controllability, but potentially low risk politically, because,
at least in theory, an attempt can be made to transfer responsibility for
mistakes from the minister, and the government more generally, to the
contracted organisation.

At the other end of the spectrum of models for delivering government
services are executive agencies established under the Pubic Service Act.
These are core public service agencies under the direct control of a
minister. They are similar in most respects to departments of state
except that the Chief Executive in an executive agency can be dismissed
by the responsible minister, unlike departments of state where the Chief
Executive can only be dismissed by the Prime Minister on advice from
the Secretary of PM&C. Executive agencies represent low risk from a
controllability perspective but high risk politically because blame can
be more directly assigned to the relevant minister.

This show risk is a relative term in the public sector. Aspects in the
environment that would normally be associated with minimising risk in
the private sector, such as control and direction, can perversely create
risk in the public sector. In fact the level of political and business risk
appear to be inversely related.
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Methodology
This section deals with the investigations into the research questions. It
first establishes why a case study approach is most relevant to
consideration of those matters. It builds on the 'Contingency approach'
developed earlier in this Chapter as the most appropriate way to
analyse public sector corporate governance. Contingency was the most
appropriate approach because of the varied nature of organisations
delivering government services, and the consequential need for those
agencies to adopt appropriate, and potentially different, corporate
governance mechanisms to suit their environment and function. It then
explores the basis of corporate governance in the APS based on a
framework of 'formal' and 'informal' components. The selection of
agencies for study is then explained, including the reasons for detailed
study of DIMA. The nature of the interviews is explored including the
reasons for selection of particular staff within departments for
interview.

The departments studied in this research, like most public service
departments, were subject to administrative rearrangements during the
course of the study. These fall into two categories.

The first relates to normal Administrative Arrangements Orders (AAO)
that are issued from time to time as the government adopts new
approaches to delivering its programs and reassigns specific legislation
and associated functions to particular departments. AAO changes
generally involve distribution of functions across several, and

89

sometimes every, government department. Three such changes
occurred during the study: an initial, limited rearrangement occurred in
July 2004 following the abolition of the Aboriginal and Torres Strait
Islander Commission; a second occurred in October 2004 to centralise
development and delivery of government social and health related
services; and a third, omnibus-style, AAO in July 2005, primarily to
embed national security changes, and abolish residual ATSIC elements.
While changes occurred, including the movement of three out of four
departmental secretaries, this had minimal effect on this study, and
these are detailed in the section below dealing with 'Changes occurring
during the research'.

The second type of administrative rearrangement is that of targeted
change, aimed at an individual department because of the need for
urgent and specific remedial action. The latter type of rearrangement
was applied to the Australian Customs Service in 1993 and to DIMA in
2005; these DIMA changes are discussed in Chapters 7 and 8.

The case study approach
Veal (2005: 29) divides research approaches into four paradigms as
follows.
•

Positivist-critical/interpretive: the positivist seeks objectivity and
detachment

while

critical/interpretive

researchers

accept

subjectivity;
•

Quantitative-qualitative: quantitative research involves precise
measurement and seeks to generalise from results while qualitative
does not use numerical data and is usually not generalisable;
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•

Inductive-deductive: inductive approaches interrogate data to
discover meaning while deductive ones gather data to test a theory;

•

Experimental-non-experimental: experimental approaches work
best where a researcher has control over a limited number of
variables while non-experimental ones work best in the 'real world'
where there is no control over variables.

The research undertaken here is interpretive, qualitative, inductive and
non-experimental. It explores the real world to generate meaning in
particular departments of state by open ended questioning of
respondents at the most senior organisational levels where answers
cannot be controlled. The case study approach is considered most
appropriate in such an environment.

Case study research is an emergent, qualitative approach developed
from grounded theory, which systematically generates theory from
data that contain both inductive and deductive thinking, frequently
using an iterative approach (Eisenhardt 1989b: 534). The case study
approach is best used where an empirical enquiry investigates a
contemporary phenomenon within its real-life context, especially when
the boundaries between phenomenon and context are not clearly
evident and there is a deliberate desire to cover contextual information
because that is highly pertinent to the phenomenon of study. The case
study approach has the advantage of dealing better than quantitative
methods with a full variety of evidence - documents, interviews, and
observations -

and is preferred for contemporary events, especially

where the views of present actors are critical to analysis (Yin 2003: 13).
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The major advantage of this approach is that 'it tries to illuminate a
decision or set of decisions: why they were taken, how they were
implemented, and with what result' (Shramm quoted in Yin 2003: 12).

There are some criticisms that have been raised with the case study
approach. For instance Yin (2003: 12) notes there are some prejudices
against such an approach in that case studies can allow equivocal
evidence to influence decisions and conclusions, and can provide little
basis for generalisation because they involve very few cases, and
sometimes

only

one,

and

such research

can

take

too

long.

Notwithstanding these criticisms, there is overall agreement that the
case study approach to a topic that is contemporary and unfolding is an
appropriate approach, and is therefore used here.

Corporate governance structures in the public sector
Public sector structures in Australia are dependent on the way
government activity is organised, at both State and Commonwealth
levels. To understand corporate governance in the public sector it is
therefore important to first examine how government activities are
organised.

Under the Australian federal system, the States and Territories have a
more clearly defined role in service delivery and utilities provision than
the Commonwealth. This results from the nature of Australian
federalism, where only those matters prescribed in section 51 of the
Constitution (see Appendix 8), or ceded by the states to the
Commonwealth

government,

are

in

the

jurisdiction

of

the
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Commonwealth. All other, residual, functions are left in the control of
the States. This has led to some distinct differences in the way that
governments have structured their operations, and consequently their
corporate

governance

arrangements.

However,

there

is

some

commonality. There are three broad types of organisation or entity
within the Australian public sectors:
• Public companies that have the government as sole, or majority
shareholder;
• Government business enterprises (GBEs) which are subject to specific
legislation;

these

include

Commonwealth

Authorities

and

Companies (CAC) Act bodies in the Commonwealth sector and state
owned corporations (SOCs) and government trading enterprises
(GTEs) at the State or Territory leveL
• Budget-funded (or core public sector) agencies which report directly
to a minister; at the Commonwealth level these include Financial
Management and Accountability (FMA) Act bodies.

Activity in the field of public sector corporate governance, outside the
Commonwealth area, has been limited. Both the New South Wales
Audit Office NSW (Audit Office of New South Wales 1997), and the
Auditor General of Western Australia (Auditor General of Western
Australia 1998), have examined their corporate governance mechanisms
in the last decade. However, both these State governments have tended
to confine their examinations to those agencies that were governed
through boards and, in any case, leaned towards the formal process
based, auditor approach previously noted in the ANAO's examination
of the subject in the Commonwealth sector. Little of relevance to this
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thesis can be gleaned from these studies for the APS, and State and
Territory entities will accordingly not be dealt with further in this
paper, other than by way of comparison.

The Australian Commonwealth sector
The Commonwealth sector has ranged wider than the States or
Territories. The Commonwealth has been especially active in those
agencies operating under the CAC Act, but has undertaken little
scrutiny of corporate governance arrangements in the core public
service. That is, those agencies managed through direct accountability
to a minister of the government of the day, generally without a board,
or at least without an independent one.

The Commonwealth Parliament, through the Australian National Audit
Office (ANAO), has examined some aspects of both budget funded
agencies (ANAO 1997), and Commonwealth authorities and companies
(ANAO 1999), and in 2003 produced revised guidelines for both
(ANAO 2003). Moreover, in the Commonwealth government arena, the
Department of Finance and Administration has undertaken a series of
helpful snapshots of the Commonwealth public sector, the first in April
2004 (DoFA 2004). These show the rationalisation of agencies that
occurred from 2004, when there were 84 agencies operating under the
FMA Act and 110 bodies operating under the CAC Act, to 2008 when
there were 99 FMA agencies and 89 bodies under the CAC Act. The
2008 versions of these charts are reproduced at Appendix 9. These
reflect structural changes to Commonwealth organisations flowing
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from the recommendations of the Uhrig review. It is useful at this stage
to note two observations from this review:
•

there are a number of variants within these categories, such as those
companies where the government is a shareholder, but not a major
one, and private companies where the government appoints
directors;

•

there are a large range of agencies used by governments to achieve
their outcomes and it would be reasonable to expect there would a
consequentially

large

variance

m

corporate

governance

arrangements to achieve this.

In the context of the argument advanced by this thesis, historically the
reasons for differing non-core agency types can be viewed as arising
from pragmatic manipulation of public service legal constraints
through risk assessment done at some point in time in the past. Reasons
for this vary and have been summarised by Spann (1973: 194-195) as:
•

providing technical advantages,

•

distancing ministers from operations,

•

allowing employment systems outside the confines of the APS,

•

ensuring representation on boards from interest groups,

•

financial autonomy, and

•

esprit de corps.

This suggests that traditional public service structures may not always
be suitable to satisfy government needs to be involved in commercial
ventures or where it sees the need to stimulate (or control or intervene)
the market in a particular area. The Commonwealth Bank between 1911
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and 1991 was an example of this, notwithstanding that it is now
privatised. An alternative to the public delivery of services through
statutory authorities is the market-driven approach, that of divesting
the public sector entirely of these tasks. For instance a 'yellow pages
test' was used in 1996 by the Howard government to assess what assets
should be removed to the private sector from government control. This
test was put forward by David [ull as Minister for Administrative
Services in August 1996. He called it the layman's guide to the sale of
Commonwealth assets: 'If you can find half-a-dozen suppliers of this
service in the Yellow Pages then you have to ask why government is
doing it' (Nicholson 2002: 1).

No

single formula for governance can be applied under all

circumstances (Owen 2003; Uhrig 2003). Even within departments of
state there is a spectrum over which corporate governance can be seen.
For instance it was argued in Chapter 4 that the standards of ethical
operation and behaviour are higher in the public sector than the
private, and within the public sector still greater emphasis on ethical
conduct would be necessary in agencies dealing with more vulnerable
client populations. This means it would be expected that, compared
with the private sector, the APS would exercise a higher standard of
conduct, accountability and responsibility; and law enforcement
agencies within the public sector would have even higher standards
than other areas not involved in such activity. This is sensible as
organisations with coercive power to restrict freedom, and particularly
those that deal with the most vulnerable in society (such as children
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and the mentally ill who cannot look after themselves), must be
governed at the highest level:
Protection of individual liberty is at the heart of Australian democracy.
When there exists powers that have the capacity to interfere with
individual liberty, they should be accompanied by checks and balances
sufficient to engender public confidence that those powers are being
exercised with integrity (Palmer 2005: i).

This is illustrated graphically in Figure 5-1.

Figure 5-1: Spectrum of government control of agencies in APS
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Adapted from models in Wettenhall (1983: 6-9) and McLaughlin (1989: 12).

From this view of the public sector and its corporate governance flow a
number of conclusions. Notably corporate governance is not an
absolute but contingent. Corporate governance establishes an onus on
an organisation to establish the context in which it operates and then
apply appropriate governance to suit that environment. It requires basic
structures to be in place; codes of behaviour that concentrate on correct,
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as opposed to merely lawful, decisions being part of the culture; and
most importantly that the organisation demonstrate the behaviours
inherent in such codes. This

leadership element of corporate

governance, what Barrett calls 'tone at the top', sets appropriate
organisation citizenship behaviour. The codes may be prescriptive or
guiding, depending on the environment in which it operates. Thus
organisations that are formed to return maximum benefit to its
shareholders must concentrate primarily on profit; and likewise
organisations that are formed to safeguard the Australian community,
or grow the economy, or help the less fortunate in society, must
primarily focus on, and succeed in delivering, those outcomes. While
other matters may be important to a greater or lesser degree, these must
remain subservient to the primary function and governance structures
must reflect the required outcomes.

The components of corporate governance
This research examines three aspects of corporate governance: the
formal (hard, process-based), informal (soft, behavioural) components,
and the contribution of these to organisational effectiveness. The formal
and informal components will be discussed further below. Effectiveness
will be dealt with under the heading 'Effectiveness of corporate
governance' .

Initial expressions of the concept of corporate governance in the public
sector could almost exclusively be characterised as 'formal' in nature.
The ANAO, which was largely responsible for the early focus on the
area, viewed public sector corporate governance as based in process,
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with an emphasis on measures such as conformance and performance
(ANAO 2003: 6). These are not unexpected views from a process-based
body such as the ANAO.

Other observers went on to list elements or themes of corporate
governance (see Table 5-1) and some have attempted to categorise the
elements into broader components. This led to lists of corporate
governance themes that were not especially helpful in assisting
understanding, because the large numbers of elements proposed make
them unworkable in a meaningful way, and the abstract nature of some
require judgemental measurement in any case. As has been noted '[the]
current challenge for agencies was not in identifying the elements, but
rather integrating them into a coherent system that can guide everyday
operations' (Abetz 2003a: 1). Table 5-1 has been compiled from a
selection of sources to illustrate this.
Table 5-1: Elements of corporate governance
1. Objectives
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

Success
Resource usage
Structure
Roles
Attitudes
Skills
Leadership, ethics & culture
Stakeholder relationships
Risk management
Internal conformance & accountability
External conformance & accountability
Planning & performance monitoring
Information & decision support

15. Review & evaluation of governance outcomes
16. Confidence in organisation
17. Accountability - internal & external
18. Transparency/openness
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

Recognition of stakeholder/shareholder rights
Clarity of purpose
Focus on achieving success
Administer
Lawfulness
Respect
Probity
Propriety
Codes of conduct
Correctness of decisions

Sources: Items 1-7: transcribed directly from Keeling (1972: 91); Items 8-16: derived from the ANAO Model of
Governance (ANAO 2003: 8); Items 17-19: common elements in private and public sectors, from Edwards and Clough
(2005: 4); Items 20-21: common elements between private and public sector organisations, from Uhrig (2003: 10 and
17-18); Items 22-28 extracted from interviews with secretaries of departments of state. Note: elements are not
duplicated if repeated by different commentators.
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Formal and informal components
The distinction of 'formal' and 'informal' helps in the examination of
corporate governance by dealing with it, not as a number of individual
elements, but in totality. It is possible to distil from the many elements
proposed some underlying characteristics. They comfortably fall into
the formal and informal categories mentioned above. This thesis will
adopt these categories described as:
•

'formal' corporate governance, representing the hard, measurable
components and structures; and

•

'informal' corporate governance, representing those components
that can only be measured with difficulty and usually requiring an
element of judgment.

Using these formal and informal categories is to apply a neo
institutional perspective and could have easily been classified using
Edwards' hard and soft (Edwards and Clough 2005: 4), or Longstaff's
'black-letter law' versus guidance/principles (Longstaff 2003: 1), or
indeed

simply

as

either

observable-abstract,

or

measurable

unmeasurable. The fact that the components can be separated into two
distinct and separate categories is the important outcome.

The relationship between these components has been summarised
diagrammatically in Figure 5-2. While this figure emphasises board
roles, these remain relevant in this context because of the de facto board
roles exercised in the APS as discussed above (see 'The role of minister
of state as a de facto supervising board'). The relationship between hard
and soft components remains the subject of some debate, as does the
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role of elements such as leadership and accountability which arguably
should be reflected in both the hard and soft spheres, and this debate is
reflected on the diagram with query marks.

Figure 5-2: Relationship between 'formal' and 'informal' corporate governance
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(Halligan and Horrigan 2005: 24).

The components, while not hierarchical, are related and in some ways
complementary. For instance, process could be thought of as a basic
building block, as the ANAO initially suggested in the 1990s (see for
instance Barrett 1996: 16-17). It is difficult to imagine informal elements
such as employee behaviour existing in isolation from such structures
and processes within an organisation, because process sets the context
for appropriate behaviour. However, even here there is debate, as some
view behaviour as a fundamental component ahead of process, as was
the case for several secretaries interviewed in the research for this
thesis. Whichever approach is used it is difficult to imagine an
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organisation being considered successful unless both its processes and
behaviours were correct.

This categorisation of formal and informal components will be used in
Chapter 6, 'Corporate Governance in Departments' and in the DIMA
case study at Chapters 7 and 8. Further elaboration of this dichotomy
follows.

Theformal component
The formal component deals with the process elements. These are the
most easily measured because they deal with core concrete issues such
as existence of committees, instructions and systems in place. It is
generally acknowledged that failure to have these in place can cause
problems, such problems were specifically identified in the Royal
Commission into the collapse of HIH (Owen 2003: 6). Some equate this
formal component sufficient of itself to explain corporate governance
(Briggs 2006: 1). Such a view is understandable as some support can be
found for this proposition amongst commentators in the field,
including the media. For instance Australian Stock Exchange (ASX)
Listing Rule 4.10.3 implies process reporting requirements as sufficient
adherence to satisfactory corporate governance for the private sector,
and PM&C annual reporting guidelines do the same for the public
sector, as discussed below.

ASX Listing Rule 4.10.3 makes it mandatory for listed companies to
disclose their main corporate governance practices in place in their
annual reports. However the reporting regime, while purporting to
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report on all of corporate governance, focuses almost exclusively on the
more formal, mechanistic ones. The listing rule requires a statement
disclosing the extent to which the company has complied with the ten
best practice corporate governance principles developed by the ASX
Corporate Governance Council (ASX 2003: 15-59). These principles are
summarised as:
• 1: lay solid foundations for management and oversight by stating the
roles and responsibilities of board and management.
• 2: effective composition, size and commitment of the board to
adequately discharge its responsibilities and duties.
• 3: promote ethical and responsible decision-making.
• 4: safeguard integrity in financial reporting through independent
verification of financial information.
• 5: timely and balanced disclosure of all material matters concerning
the company.
• 6: respect, and facilitate effective exercise of, shareholders rights.
• 7: recognise

and

manage

risk

through

risk

oversight and

management, and internal control.
• 8: review and actively encourage enhanced board and management
effectiveness.
• 9: remunerate fairly and responsibly ensuring remuneration is
sufficient and reasonable and is related to corporate and individual
performance.
• 10: recognise the legitimate interests of stakeholders.
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While useful in setting the structures and processes of corporate
governance the principles have attracted some criticism for their lack of
depth, particularly the absence of an emphasis on values:
the guidelines are entirely silent about the role of values and principles
in the decision-making process. Instead, the guidelines limit themselves
to comments about standards of ethical behaviour - which are in turn
further defined to apply in very limited areas ... It is not that any of these
areas of concern are unimportant. It's just that these defined areas are a
breathtakingly narrow sample of what a sound ethical framework
should apply to in a corporation seeking to develop and apply best
practice (Longstaff 2003: 2).

However, the PM&C guidelines that apply to the APS require
remarkably less than the ASX guidelines, only requiring a department
of state to report on its implementation of the 'principles and objectives'
of corporate governance. The PM&C state their guidelines are based on
ASX Listing Rule 4.10.3; in particular items (d), (e), and (f) are
specifically identified in the guidelines as being adapted from the ASX
document. Most importantly, PM&C only require departments to
report on process and largely ignore the behavioural, informal
components of corporate governance. Notwithstanding that the ASX
principles may require some reworking to apply them in an APS
context, PM&C uses a remarkably limited interpretation of these
principles. Such as approach exposes agencies to risk, as others have
observed: '1 think that any attempt to impose governance systems or
structures that are overly prescriptive or specific are fraught with
danger. By its very nature corporate governance is not something
where "one size fits all'" (Owen 2003: 6.1.3).
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While ASX principles 3, 4, 7, 9 and 10 could directly translate into the
APS, PM&C have chosen to adopt a small subset of these. Arguably
principle 10 on stakeholders could be incorporated into the APS in its
entirety and even principles 1 and 6 could be adapted in some form,
using the APS ownership argument previously discussed in Chapter 3.
The resultant PM&C requirements are a somewhat insipid guide that
suggests the following be reported on under the Management and
Accountability heading:
(1)

Corporate Governance

The annual report must include a statement of the structures and
processes that the department had in place during the year to implement
the principles and objectives of corporate governance. It is suggested
that this include:
(a) the names of the senior executive and their responsibilities;
(b) senior management committees and their roles;
(c) corporate and operational plans and associated performance
reporting and review, including contribution to specified outcomes;
(d) internal audit arrangements including the approach adopted to
identifying areas of significant operational or financial risk, and
arrangements in place to manage those risks;
(e) the department's policy and practices on the establishment and
maintenance of appropriate ethical standards; and
(f) how the nature and amount of remuneration for senior executive
service officers is determined (PM & C 2003: 10).

Departments of state in the APS are therefore required to report on a
small range of mechanistic, or formal, processes. These guidelines have
remained unchanged since 2003, and the guidelines for 2007 read
identically (PM & C 2007: 8-9). With the significant private sector
developments in corporate governance that have occurred over recent
years, applying such a static approach to the public sector is surprising.
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The informal component
This is the area of corporate governance that is frequently neglected,
because it comprises the guidelines for, and culture of, corporate
behaviour; both areas are difficult to measure and less tangible. This
neglect is of critical importance to organisational success, as the
informal component sets the tone at the top of the organisation (Barrett
2003: 7) and establishes the climate or setting for the most desirable
organisational citizenship behaviour: where staff perform 'beyond the
call of duty' in order to promote the interests, as they perceive them, of
the organisation (Schneider, Ehrhart et al. 2005: 1019). Importantly, this
climate can work in quite different ways. Should this climate encourage
customer service, employees will tend to deal with customers with
extra zeal. However, should that climate condone unethical and
unlawful conduct, employees will tend to reflect this (as will be shown
in the DIMA case study in Chapters 7 and 8).

The organisation's climate is set partly by codes of ethics or codes of
behaviour, and partly by the behaviours of individuals (especially those
at the top) and the collective or institutionalised behaviour brought
about by policy and culture in the organisation. In this thesis, this area
of corporate governance is called informal corporate governance. It
deals with inculcating ethical behaviour in the people that make up the
organisation, and has been referred to as the DNA of an organisation
(Longstaff 2003). ASX corporate governance principle 3 addresses it, as
does, to a lesser extent, PM&C guideline (e).
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Effectiveness in the APS
This thesis also examines the objective that these formal and informal
components attempt to achieve: how they assist the organisation in
achieving its reason for existence, or its effectiveness. The issue of
organisational effectiveness is a matter of contention and there are
changing views on how effectiveness is constituted and measured.
Attempts to define effectiveness vary widely. Walton and Dawson
(2001: 178) have noted that, as early as 1967, Galbraith identified
organisational survival as pre-eminent measure of effectiveness. Other
views include customer satisfaction (Koys 2001: 107), performance and
profitability (Nash (1983), quoted in Walton and Dawson, 2001: 178)
and resource economy and productivity (Morin (1995), quoted in
Walton and Dawson, 2001: 179). These are helpful starting points to
shed light on effectiveness in organisations and their corporate
governance.

To date this paper has focussed on the similarities of corporate
governance in the private and public sectors. While there are
similarities, there are also some purported differences that require
consideration to see if they are significant. If the differences are
significant, it could be expected that 'effectiveness' in the private sector
would be something different from that in the public.

It is sometimes argued that the demands of public sector administration

are so different to those of the public corporation that a totally separate
system of governance is required to account for this (Gunn 1987: 37).
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Private sector approaches generally emphasise compliance with blackletter law. Shergold (2005:2) highlights the inadequacy of this view:
'governance is determined (rather too frequently) by law, regulation,
rules and guidance. Equally important it needs to incorporate the
conventions,

precedents

and

principles

that

frame

workplace

behaviour' .

As noted by the Management Advisory Committee as long ago as 1993,
compliance with law is a starting point for public officials:
Adherence to the law of the land is of paramount importance for public
officials. Other accountability obligations, of whatever weight, must
always be subject to the need for actions in an official capacity to
conform with legal requirements (MAB 1993: 5).

But importantly it is not just adherence to the law that is required.
Denhardt notes this extends beyond simple obedience to the law:
... basic honesty does not sufficiently define what the public
administration official stands for. Beyond honesty, the highest standards
of integrity, sincerity, and principle are demanded of us. To be
honourable is to be known for exhibiting those highest standards
consistently. It is to put principle before self-interest. It is a standard to
which few others are held, certainly a higher standard than that usually
expected of business executives (K G Denhardt, quoted in Gregory and
Hicks 1999: 6).

Uhrig (2003: 21) suggested the effectiveness of corporate governance
was measured in its capacity to contribute to the success of the
organisation. The measure of success in any organisation, explicitly
adopted by Uhrig, is whether it achieves the goals set for it (Uhrig 2003:
2). As such, organisational success can be viewed not so much a
component of corporate governance as a demonstration of its
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effectiveness.

However,

measuring success

in

a

public

sector

organisation is problematic, because, unlike private sector corporations,
there is no real bottom line, or even triple bottom line, to assess at the
end of an accounting period. But this is perhaps misleading. There is
debate about the relationship between organisational success and the
effectiveness of the organisation's corporate governance arrangements,
and it is not perhaps as clear as Uhrig suggests. Nevertheless there is
support for a view that such a relationship exists (Owen 2003: 6).

If it was argued that the public sector is expected to perform at a higher

standard than the private sector, then this must impact on how the
organisation achieves success. Uhrig's proposition that corporate
governance deals with the success of an organisation (Uhrig 2003: 21),
suggests that success in government activity can be specified and
measured. In the government sector, this is problematic in that the
entity that defines success (that is, the minister and Cabinet) frequently
does not have a clearly articulated view of what success is. Without that
articulation, it can be difficult, and perhaps impossible, to establish
discrete measures of success. In part, this lack of definition stems from
the fact that there are 'implicit' or 'unstated' objectives of which formal
definition

would

be

considered

unacceptable.

For

instance,

safeguarding electoral success - the capacity of a government minister
to be re-elected, or more generally for their particular political party to
be re-elected - is difficult to factor explicitly in to the overall success of
a department of state. This is especially the case in Australia where the
political and policy elements in a Westminster system have, at least by
convention, been kept separate from administration.
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The fact that the distinction between policy and administration appears
to have become blurred in recent years has been the subject of some
discussion, for instance Overeem (2005: 319) notes 'policy and
administration are only two sides of the same coin, and there is no use
in speaking about them as two distinct governmental realms or
functions'. On the other hand a number of commentators have ignored
this dimension entirely, as has Uhrig himself. Whatever approach is
pursued, it remains as a serious consideration in any examination of the
subject of corporate governance, but is not relevant to this thesis.

On 14 November 2002, the government in effect endorsed the private
sector approach to corporate governance when Prime Minister Howard
published the terms of reference for the Uhrig Review. He noted that he
was seeking 'a broad template of governance principles and
arrangements that the government may wish to extend to statutory
authorities and office holders, and potentially beyond, to a wider range
of public sector bodies' (Uhrig 2003: 15). To this end it is worth noting
that the terms of reference include 'existing governance frameworks ...
existing government stewardship ... good governance ... governance
going forward'. According to Howard, as well as matters pertaining to
board membership, stewardship includes 'the relationship between
statutory authorities and office holders and portfolio ministers and
departments, the Parliament and the public, including business
(Howard 2002: 2).
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In the resulting report Uhrig used a mechanistic approach to
governance, concentrating mainly on responsiveness which he defined
as accountability, controllability and answerability, which can to some
extent be measured. However, the area of responsibility (including such
elements as obligations and trustworthiness) were largely ignored. This
created some problems, as Bartos (2005: 6) has observed:
governance cannot be viewed as a technical matter devoid of values 
rather values are an inherent part of the governance endeavour ... what
the Uhrig Report does is adopt economic values as the default standard
for public sector governance.

The concentration on mechanistic elements could result in agencies
adopting what is called here an 'identikit governance approach" where
the formal structures are adopted in order to satisfy a perception of
good corporate governance but some important components are
missing. This is sometimes referred to as a 'tick box' approach, where a
checklist is ticked off and the requirements are met in a mechanistic
fashion, rather than embracing the underlying principles' '" [a] danger
with an overly prescriptive approach to [corporate governance] systems
or structures is that it may unwittingly encourage a superficial or "tick
the box" approach to achievement of governance objectives' (Owen
2003: 6.1.2). This is a belief that the fulfilment of certain minimal

Hayes (2000: 101) notes Polanyi's 1967 proposition that competency based management
practices run a risk of putting in place elements of management competency and assuming
someone who exhibits those elements is a manager. She likens this to a policy identikit that can
build a picture of a face from the pieces of physiognomy that make up a face, but the result still
misses something critical in the identification. The analogy proposed here is that in the same
wayan organisation can implement a list of the pieces of corporate governance and presume
that corporate governance exists, when in fact it may not.
6
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identified elements, such as those proposed by PM&C (2003: 9) for
departments of state to adhere to, will be perceived as sufficient to
guarantee good corporate governance.

The danger of an identikit approach being adopted by agencies was
recognised by Uhrig. He noted the importance of developing not just a
complete corporate governance approach, but one appropriate to the
organisation and environment in which it operates is considered
especially important. Uhrig recognised a 'one size fits all' approach was
inappropriate. In its Listing Rule 4.10.3, the ASX also acknowledges the
need to adapt corporate governance to an individual organisation's
environment (ASX 2001: 3). Uhrig's approach was to attempt to adopt
private sector corporate governance into the public sector. This
concentration on what could be transferred from the private sector is
entirely understandable, as his background is one of 'successful' private
sector practice and his appointment to undertake the review implicitly
endorsed such an approach by the Howard government. However, this
approach largely ignored previous research into the APS (see for
instance Wettenhall 2004) and he glossed over the higher standards of
behaviour, integrity and responsibility required of public officials.

This private-sector approach creates some problems in the public
sector. Such a mechanistic approach de-emphasises that effectiveness in
departments of state extends beyond pure lawfulness. Elements of
integrity,

responsibility,

accountability

and

responsiveness

are

important features. As a result, Uhrig's work is of limited help when
dealing with core public service agencies such as departments of state.
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However, the linkages between effectiveness in the public and private
sectors establish that in this, as with other elements, they are not
dissimilar.

As effectiveness is similar, the work of Cameron in particular is helpful
in considering its measurement. Cameron noted that researchers tend
to focus on effectiveness, but that managers focus on organisational
ineffectiveness (Walton and Dawson, 2001: 178). The research in this
thesis, which uses a case study approach to explore the views of
organisational management, can sensibly examine the absence of
effectiveness as a more important focus of organisational management
than its presence. An approach to determining effectiveness through its
absence was the approach adopted in the research for this thesis, and is
applied to corporate governance failure in DIMA in Chapters 7 and 8.

Research undertaken
The issues being examined in this thesis were related to the two
research questions outlined at the beginning of this chapter:
•

How has corporate governance been introduced into APS agencies?

•

How well does corporate governance work in practice in
departments of state?

Questionnaire. As discussed above under 'The case study approach',
the research undertaken here is interpretive, qualitative, inductive and
non-experimental (Veal 2005: 29). It therefore uses grounded theory to
explore the real world of departments of state to generate meaning. In
examining these issues, care was required in dealing with the
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individuals interviewed as they were amongst the most senior in the
organisations selected for study, and only limited control over
responses

was

possible.

Accordingly

a

structured

interview

questionnaire was considered the most valuable to generate open
ended

responses

while

maintaining

comparability

between

respondents. This was administered to all four departments in June and
July 2004 (Appendix 10-1). A second questionnaire was used for the
second round of interviews in DIMA in May and June 2006. The
questions in the second questionnaire were for the most part identical
with those in the first, but some additional issues were raised to explore
the purported failures that DIMA had suffered in the preceding year
(differences between the two sets of questions are detailed at Appendix
10-2).

Agencies examined
In selecting agencies care was exercised to reduce variability. In
examining the question of how corporate governance is manifest in the
APS, 17 departments of state extant as at June 2004 were examined.
Initially the Australian Public Service Commission and the Australian
National Audit Office were included in the list because of their
coordination roles in the APS but these statutory authorities were
subsequently

excluded

because

their

corporate

governance

arrangements were different from those in departments of state: one
being a commission, the other an officer of the Parliament.

Departments of state were chosen for analysis because the work of
others largely ignores this area. Horrigan (2001), Edwards (2005), Uhrig
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(2005), in their examinations of corporate governance, all acknowledge
departments of state and the ' core' public service, but only as
incidental. Their research has concentrated on those areas of public
sector that are more closely aligned to the private sector such as
statutory authorities and government companies.

Most departments of state have outrider authorities within their
portfolios. The

relationship between the

relevant minister and

departmental secretary is currently being more clearly articulated
through the consequential work flowing from the Uhrig Report. The
Department of Finance and Administration is implementing the Uhrig
report's recommendations by undertaking a systematic review of
statutory authorities aimed at either, if they are not commercial in
nature, re-aligning the authority more closely with their 'parent'
department/minister (including removal of boards that exercise limited
power) or, if they engage in commercial operations, strengthening the
powers of the boards, and separating control from the portfolio
department. As at November 2007, the DoFA review had progressed
significantly on an agency by agency basis, but had not be concluded
and is not taken further into account in this thesis.

Documentation used for selection. Documentation was initially
restricted to annual report material under the heading of 'corporate
governance'. While this provided a good expression of what each
agency considered to be corporate governance, it also raised a concern
that what were generally considered to be corporate governance issues
might be reported elsewhere in the annual reports. For instance both
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Defence, and Health and Ageing, report on several aspects of corporate
governance under the more general 'management and accountability'
heading in their annual reports. Critically, the fact that these elements
were not included under the required 'corporate governance' heading
suggests that those agencies do not consider those elements to be part
of their corporate governance arrangements. This provides further
insight into each organisation's definition of the term and how they see
these elements operating within that organisation. It is therefore
reasonable to use analysis of the reporting, or non-reporting, under the
corporate governance heading as a legitimate approach in analysis.

The authority of departmental annual reports. Annual reporting
authority derives from subsections 63(2) and 70(2) of the Public Service
Act 1999. After the end of each financial year, the Chief Executive
Officer of an agency must give a report to the Agency minister for
presentation to the Parliament on agency activities during the year. The
guidelines for 2002-03 agency reports were approved by the Joint
Committee of Public Accounts and Audit (JCPAA) on 4 June 2003.
These guidelines are included at Appendix 11. As the guidelines have
been endorsed by the JCPAA, they would be expected to be highly
persuasive in helping Chief Executive Officers frame their reports to
Parliament, and their corporate governance statements in particular.

Sixteen departments of state reported against the specific corporate
governance sub-heading which is a subsidiary heading of 'management
and accountability', as prescribed by PM&C in their guidelines in the
2002-03 annual reports (PM & C 2003: 7-8). The Department of Health
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and Ageing (DHA) uniquely elected not to report against the corporate
governance heading.

Selection of departments of state
Departmental annual report entries under the heading of 'corporate
governance' were used initially to select from the 17 departments of
state in the APS. All except four - Defence; Education Science and
Training; Health and Aging; and Industry Tourism and Resources 
reported some review or evaluation of their corporate governance
activities/framework during the 2002-03 financial year, under that
heading. These ranged from an overall review of corporate governance
arrangements to review of only particular elements such as the
operations or structure of their executive committee, risk plans, or
ethics.

One non-departmental agency, the ANAO, and four departments
reported a specific review of their entire corporate governance
arrangements. ANAO was not selected for further analysis because, as
already noted, it is both atypical of the public service and not a
department of state. The four department of state examined in detail
were:
• The Attorney General (DAG),
• Agriculture, Fisheries and Forestry (DAFF),
• Immigration and Multicultural Affairs (DIMA), and
• Transport and Regional Services (DOTARS).
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It was reasonable to assume that these four departments should be in

the best position to demonstrate state of the art corporate governance in
the Commonwealth public sector, having recently reviewed their
corporate governance arrangements and having had up to a year to fine
tune those arrangements. While other agencies may have reviewed
their arrangements more recently, for instance Defence noted it would
review these arrangements in 2003-04, these agencies were not selected
because:
• they had had less time to bed down the arrangements, and
• examining agencies that had conducted reviews in the same time
frame meant one less variable to include in that:
o

corporate governance arrangements in the selected departments
could be expected to be in the same state of evolution, and

o

corporate

governance

being

still

an

evolving

term,

the

understanding of corporate governance could be expected to be
reasonably common amongst these agencies as they conducted
reviews at about the same time.

Changes occurring during the research. Over the period of examination
two major rearrangements concerning the secretaries of the four
departments examined occurred. While only one secretary (Robert
Cornall in the Department of the Attorney General) remained in place
over the whole of the interview period, this did not impact significantly
on the research. These changes are reflected in Table 5-2.
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Table 5-2: Changes of secretaries during research
Secretary

Secretary

Secretary

June 2004

October 2004

July 2005

DAFF

Michael Taylor

Joanna Hewitt

Joanna Hewitt

DAG

Robert Cornall

Robert Cornall

Robert Cornall

DIMA

Bill Farmer

Bill Farmer

Andrew Metcalfe

DOTARS

Ken Matthews

Michael Taylor

Michael Taylor

Department
-

Selection of DIMA for the specific case study
DIMA was chosen for two main reasons. Examination of the annual
reports published by Commonwealth agencies for 2002-03 revealed
DIMA was one of only four departments of state that had reviewed its
corporate governance arrangements in the preceding year. As a result
of this internal review, it was expected DIM A would have developed
amongst the most up-to-date corporate governance arrangements of
any department of state.

Second, DIMA had been subject to more external investigation than any
other department of state. As the Commonwealth Ombudsman noted
'[it is] probably about the most oversighted, reviewed and scrutinised
agency in the history of Commonwealth administration' (LCRF 2005:
70). As a consequence it was expected that DIMA's corporate
governance arrangements would be amongst the most robust of any
agency, in order to be able to withstand the extent and intensity of that
scrutiny, and it was reasonable to expect that the organisation placed a
relatively high reliance on, and would have honed, its internal control
and accountability mechanisms. That is, it was expected that DIMA's

119

operating environment would be more reliant on its internal corporate
governance arrangements than others.

A third factor was that two major enquiries into DIMA activities
coincided with this research into the department. These highlighted
problems with the operation of the organisation, including its corporate
governance arrangements, and allowed interviews to be conducted
prior to and immediately after a major period of organisational self
analysis.

Administrative rearrangements in DIMA. Initial interviews were
conducted in June 2004. On 1 July 2004 the Minister for Immigration
and Multicultural Affairs (DIMA)

was given responsibility for

Indigenous Affairs and the department adopted the acronym DIMIA
(Department of Immigration and Multicultural and Indigenous Affairs),
which reflected its new responsibilities for the Office of Indigenous
Policy Coordination (OIPC), a new body created to replace the
Aboriginal and Torres Strait Islander Commission. However, the OIPC
remained a separate entity under its own Associate Secretary, and
while nominally reporting to the minister through the secretary of
DIMIA, it maintained a separate physical and policy existence. OIPC
therefore had no direct bearing on this study.

On 27 January 2007 responsibility for OIPC was transferred to the
Department of Family, Community Services and Indigenous Affairs,
and on 30 January DIMIA changed its name to the Department of
Immigration and Citizenship (DIAC). For simplicity the acronym
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DIMA has been adopted in this thesis for references to the department,
as this was the acronym extant at the time of initial interviews.

Selection of staff for interview. The secretary was first point of contact
in each department, because, as Chief Executive of a department, they
exercise the primary leadership role. They set the tone at the top, which
establishes appropriate organisation citizenship behaviour. As Chief
Executive the secretary is expected to manage the organisation, under
the minister, and is ultimately responsible for operational issues in the
department. The secretary's role in corporate governance is therefore a
crucial one. The only other person of similar influence would be the
minister, but as discussed earlier, the minister's role as administrator is
more in the nature of a supervisory board, and day-to-day operations of
a department would be expected to be dealt with by the secretary. If
corporate governance exists in a department it would thus be
reasonable to expect the secretary would be responsible for it.

In examining whether corporate governance works, a fundamental
question is whether there is a shared understanding of it within the
organisation. To assess this, others in the organisation needed to be
interviewed. To ensure that a fair view of the organisation was given,
the secretary was asked to nominate staff at particular levels for
interview who were' concerned or involved with corporate governance
in this organisation'. By seeking the secretary's nominees possible
ethical considerations relating to approaching staff within the
departments, who either did not have authority, or were unwilling, to
speak, were addressed. The levels were chosen to reflect the managerial
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operations of the department. Respondents were therefore chosen
primarily from the main managerial level of the department, the senior
executive service (SES). The SES level consists of the most senior 1.7 per
cent of the APS (APSe 2006: 18), generally with salaries in excess of
$100,000 per annum.

As well as the secretary, one respondent was to be an SES officer who
was a member of the chief advisory committee; a second was to be an
SES officer who was not a member of the advisory committee; and a
third respondent was to be a staff member below SES level who was not
a member of the advisory committee. It is reasonable to expect that
those nominated by the secretary would be in the best position to
comment on the corporate governance concept in their organisation, so
this was considered a good sample to reveal how it was viewed in the
selected departments. While there was a risk that a non-representative
sample of staff might be nominated, the interview questionnaire
allowed for indirect and redundant questioning to cross-check
responses.

This chapter has outlined the research questions and methodology used
to explore corporate governance in selected departments of state, and
the derivation of the research framework. The findings from this
research are reported in the following chapters.
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6.

CORPORATE GOVERNANCE IN
DEPARTMENTS?

There is more than one way to skill a cat (Ray 1737)

This chapter deals with how the components of corporate governance
are manifest in departments of state within the APS. The departments
of state are examined at three levels. An initial broad overview of all
departments of state is presented based on departmental annual
reporting of corporate governance arrangements. A more detailed
examination follows based on interviews conducted on corporate
governance in four selected departments of state. This is approached
from

two

perspectives:

comparing

the

arrangements

between

departments; and examining a cross-section of each individual
department at four levels in the organisation. This lays the basis for the
following case study chapters on the Department of Immigration and
Multicultural Affairs.

Departments of state
The exploration of corporate governance in all APS departments of
state is based on their 2002-03 annual reports. This explores broader
issues and gives a context to the four departments selected for more
detailed examination. All 17 departments of state extant at June 2004
are listed at Appendix 12. Some of the more important developments
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that affected these departments are outlined at Appendix 13 which
gives a snapshot of the APS environment at the time of initial
interviews.

All departments except DHA reported against a 'corporate governance'
heading in their annual reports, as mandated by PM&C guidelines,
which are endorsed by the JCPAA (PM & C 2003: 10). All listed a high
level advisory committee reporting to the secretary. The presence of
such a committee is important as leadership in particular is nominated
as a significant component of corporate governance. These senior
advisory committees provide support for the secretary and help set the
leadership tone in an organisation. The importance of leadership tone,
its

contribution to

organisation citizenship behaviour, and the

contribution of that behaviour to corporate governance failure in DIMA
is explored in detail in Chapters 7 and 8.

Of those departments that reported against the corporate governance
heading, only one, Defence, used the word 'committee' to describe this
body. Four departments, DIMA,

DFACS, DoFA,

and Treasury

identified the committee as a 'board'. However, further analysis
showed that no committee had decision-making powers as would be
expected of a body bearing the name 'board', and all were in the nature
of advisory bodies to the departmental secretary. Ten departments used
the term 'executive' in the titles of their advisory committees. The
remainder used the term 'team' or 'group', or Simply refrained from
giving it a status. Two departments described the committee as
'departmental executive' (DAG) or just 'executive' (DITR), without
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appending any further collective noun. All except two departments
(DEST and DITR) reported a review of some elements of their corporate
governance arrangements, although some of those that were reported
were very limited, involving reviews of individual committee
structures.

There was little consistency in what was reported in the annual report
under the heading of 'corporate governance' (see Table 6-1). While this
table purports to show the reported elements of corporate governance,
it appears to be based on basic compliance with the minimal PM&C
guidelines (PM & C 2003: 10). The PM&C guidelines are predominantly
a requirement to report on hard, structural elements, being loosely
based on ASX Listing Rule 4.10.3, which is in turn a requirement to
report on largely mechanical processes, such as committee structures,
executive remuneration and the like. While the guidelines primarily
specify formal elements, notably eleven departments also reported on
the informal component of ethical standards in the corporate
governance section of their annual reports, and five of these on their
ethics committees which, while a structural component, reflect the
organisation's acknowledgement of this behavioural component in their
structures. Only seven elements were reported by more than 50 per cent
of departments in the corporate governance section of their reports. It is
therefore clear that APS secretaries have not adopted a uniform view of
corporate governance reporting.

This is not unexpected. No approach to corporate governance in the
public sector is mandated. Rather a system has been allowed to develop
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without

central

prescription,

with

no

definitions,

and

many

interpretations - as discussed in Chapters 2 and 3. While Uhrig, DoFA,
PM&C, and ANAO (see 'Public sector conceptions' in Chapter 4) have
all put forward views on corporate governance in the APS, secretaries
have been left to their own devices as to how to develop and apply
corporate governance in their departments. As a result no centrally
sanctioned view of corporate governance has emerged, and no uniform
departmental reporting regime has been applied.

This lack of consensus is viewed as a positive by those secretaries who
were interviewed. They oppose any central authority exercising
responsibility for corporate governance: 'no one size fits all ... there are
some things that are more relevant to [this department] or Austrac, and
CEOs must determine what is needed in their particular organisation'
(Department 5 secretary). This is consistent with the decentralised
approach that characterises other reforms that are generally described
as NPM and gives support to the use of contingency as an approach to
examining the adoption of corporate governance in the APS.

There are nevertheless some surprises when examining this table. Only
two departments reported review of their corporate governance
framework under this heading. In fact, further examination revealed
that only three of the 17 departments had not in fact completed some
form of corporate governance review during the year, but chose to
report this elsewhere in the annual report. Likewise several reported
senior executive remuneration in a separate appendix to the report and
made no mention of it under their corporate governance heading.
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Curiously several reported matters that might not ordinarily be
associated with corporate governance, such as their security committee,
occupational

health

and

safety

committee,

human

resource

management policy and disability strategy. Where fewer than four
departments reported against an element it was assessed as not
significant and not recorded in the table".

Table 6-1: Identified corporate governance elements in the APS
Analysis of Departmental 2002-03 Annual Reports

Element
Separate 'corporate governance' heading
Audit committee
Senior management committees and their roles
Senior leadership team
Establishment and maintenance of ethical standards/code of
conduct
Fraud measures
Information technology committee
Corporate/strategic planning
People management committee
Business/operational Planning
Risk management
Designated "Board"
Ethics committee
Client service charter
Performance reporting
Review of internal corporate governance arrangements
Chief Executive Instructions

Departments
Reporting
Against
Element
(%)

94
94
82
76
65
65
59
59

47
41
41

35

29
29
24
24
24

Source: Departmental Annual Reports 2002-2003

The following elements were reported by at least two departments: Security
Committee, Occupational Health & Safety Committee, SES Remuneration, Individual
Performance Management, Disability Strategy. Elements that were only reported by a
single department are not included.

7
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Departments studied in detail
The following discussion deals primarily with departments at the time
of initial interviews in 2004. However, occasionally reference is made to
the second round of interviews conducted at DIMA in 2006. No
interviews were conducted in the other three departments in 2006.

A summary of the size and diversity of the four departments selected is
provided in Table 6-2. The examination of all departments above
suggested little commonality in the reporting of corporate governance
in annual reports. More detailed analysis in the four departments
chosen for examination here supports this view.
Table 6-2: Diversity of departments examined

Staffing (not including
portfolio bodies)
Percentage of APS
represented by this
department

Senior executive
model
Number of other
bodies in portfolio
(statutory authorities,
etc)

Ag riculture
Fisheries
and
Forestry

Attorney
General

Immigration
and
Multicultural
Affairs

Transport
and
Regional
Services

Australian
Public
Service

4195

781

5077

885

130,908

3.2

0.7

3.6

0.7

8.2

7

5

9

5

na

62:38

40:60

41:59

55:45

!

46:54

Executive
Management
Team

Departmental
Executive

Management
Board

Departmental
Executive
Team

,

na

35

35

7

28

na

Source: Departmental Annual Reports 2002-03; APSe State of the Service Report 2004.

As at June 2004, both DAFF and DIMA each employed more than 4,000
employees, DAG and DoTARS about 1,000 each (see Table 6-2) for
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details. According to the 2002-03 Australian Public Service Statistical
Bulletin (APSC 2004: 3) only four agencies in the APS employed more
staff than DIMA at this time: Centrelink (with 25,446 staff); the
Australian Taxation Office (21,733); the Department of Defence (19,142);
and the Department of Health and Aging (6,094). By contrast the
smallest APS agency was the Corporations and Markets Advisory
Committee which had two employees.

Corporate governance structures. Department 2 had the

most

formalised structure to deal with corporate governance issues with an
established Corporate Governance Branch reporting directly to the
secretary. That secretary's view was:
sticking governance in a box under the secretary in the organisation
chart, straight under the secretary, is a statement. I've done this since I
first became a secretary in early 1990s. It is sometimes not fully accepted
in an organisation (Department 2 secretary).

In October 2004 there was a change of secretary, but the new secretary
appears to have retained this formal governance arrangement.
However, this Governance Branch is meant to have a somewhat
interventionist relationship with the rest of the organisation: 'there is
tension when [the head of the Governance Branch] goes around the
organisation. People [are] not wanting to acknowledge that corporate
governance is central to the organisation'.

Comments from other respondents in this department suggest that this
approach encourages staff to be aware of the concept of corporate
governance.
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The only other agency that appeared to structurally address corporate
governance was Department 4, but while this department had
established a Corporate Governance Division within its formal
structure in 2004, that division was, in fact, what other agencies called a
'corporate' division, and had little to do with corporate governance per
se.

Other

agencies

examined

had

no

formalised

structural

arrangements.

The view from the top
The following discussion in the thesis deals with the formal interviews
conducted in DAFF, DAG, DIMA and DoTARS. In examining corporate
governance in these departments, the views of departmental secretaries
were considered most important as they set the leadership environment
and tone at the top of the organisation. After establishing secretaries'
views, the extent to which these views were shared across each
department was examined by selective interviews with staff at different
layers in the organisation.

All secretaries interviewed agreed that corporate governance consisted
of a framework of operations. That framework was articulated
differently in each department, but all agreed that the framework
established proper processes (systems and structures) to achieve
business outcomes. Of all departments where interviews took place in
2004, only Department 4 failed to include behavioural elements as
important to the framework: Department 1 highlighted principles of
accountability and probity; Department 2, integrity and ethics;
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Department 3, values and codes of conduct. While Department 4 did
not specifically identify behaviours, re-interview in 2006 identified
values and standards as fundamental to their corporate governance
framework.

No secretary raised success in achieving outcomes, at least directly, as a
corporate governance component, although all identified the minister,
and explicitly or implicitly, government outcomes, as an important
corporate governance element. The view of the minister as being central
was universally shared through the organisations examined, although
there were alternate views below the secretary level with at least one
SES officer asserting the respective roles needed clarification: 'there is a
lack of appreciation of separation of roles and responsibilities [between
secretary and minister] without crossing the line. One former secretary
said to me that their role was getting the government re-elected 
that's outrageous' (DIMA Non-Board SES respondent).

Formal component of corporate governance. All four departments
considered here outlined formal corporate governance in their annual
reports in accordance with PM&C requirements, and elaborated upon
them at interview. All had in place committees, albeit quite different in
structure and function, that addressed the formal elements of corporate
governance. Some illustration of these differences in form can be
gleaned from the way secretaries constituted their chief advisory bodies
at Table 6.3. The size of DIMA's committee in 2004 is notable.
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Table 6-3: Senior advisory committees to secretaries in departments studied

Name of senior
committee
Advisory or
decision
making?

Other members

Agriculture
Fisheries and
Forestry

Attorney
General

Immigration and
Multicultural
Affairs

Transport and
Regional
Services

Executive
Management
Team

Departmental
Executive

Management
Board

Departmental
Executive Team

.................................................................................+.....

Advisory: 'subject
to any specific
legal obligations
imposed on the
secretary'

Advisory: 'to
provide advice
and support to
the secretary'

Secretary

Secretary

.

_ ...

Unclear from
annual report, but
established as
advisory at
interview

Advisory,
although
described as 'the
key decision
making forum for
issues that relate
to the department
as a whole or
affect more than
one group'
ry

• 4 general
managers

• 3 deputy
secretaries

• 2 deputy
secretaries

• executive
member

• 3 executive
directors

• 2 executive
coordinators

• 2 deputy
secretaries

• 6 first assistant
secretaries
• 2 state
directors

Corporate
advisor

Executive advisor

............................................................1.

Total size

L

7

Chief Financial
Officer

General Manager
(Corporate
Governance)
I.

_ .

8

.

14

,

First Assistant
Secretary,
Corporate

L

.,

4

Source Departmental Annual Reports 2002-03,

One Secretary (Department 1) described that department's perspective
on the process component of corporate governance as 'the effective
administration of an organisation in accordance with all applicable
forms and directives with appropriate legal and other requirements'.
The department has Chief Executive Instructions to guide staff on
process, and a departmental intranet to distribute information,
guidance and instruction. The effectiveness of these mechanisms
through the organisation will be discussed later.

The secretary of Department 2 clearly identified process in their
framework, albeit as subservient to behaviour: ' given the establishment
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of the sum of [ethics and propriety], then we set out the systems and the
structures that go together to make up the governance arrangements,
processes and systems of the department'.

The secretary of Department 3 started with processes: 'to create tension
in an organisation about "are we doing what we say we're doing?" This
expands to a broader strategic focus ... corporate governance sets a
structure in an organisation ... drives risk management'. However, he
went on to emphasise that behavioural elements were more important
than process in his organisation. Uniquely this department's views of
corporate governance were that it was not something a minister would
be involved in:
We don't have a genuine ministerial commitment to governance. They
are not interested in the issue at all - leave it up to me. Expect me to do
it ... people with a genuine interest in corporate governance are
secretaries, not ministers. Most ministers don't come from a large
organisation management background. They are not interested in the
competitive tension of corporate governance. It is a weakness that a
secretary can be not involved in corporate governance.

However, this view appears to be more that a minister need not be
closely involved with, rather than the minister not be a part of,
corporate governance in any way_ Nevertheless, this view seems to rest
uncomfortably with s64 of the Australian Constitution that awards the
minister an essential position in corporate governance in their role of
administering a department of state.

Department 4 also featured process prominently: 'the manifestation of
this [product delivery] is a range of departmental systems which must
be worked into shape and reviewed. [My] aim is a healthy organisation;
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one that we can calibrate if needed'. This secretary went on to articulate
this process approach at some length, which will not be repeated here,
as the objective was to establish his view on structures and processes,
not the detail of how that department implemented it. This department
presented the contrasting view to Department 3, describing the minister
as central to corporate governance.

Informal component of corporate governance. This discussion best
starts with the discussion of values and behaviours, as while other
informal processes could be analysed, these provide the clearest
example because they are mandated at the highest levels: 'APS
employees are required, under the Code of Conduct, to behave at all
times in a way which upholds the APS Values' (APSC 2003).

Department 1 had a clear focus on behaviours: 'values like the code of
conduct impose a higher standard, which set a higher standard
throughout the organisation, than in the private sector'. The secretary of
this department went on to emphasise the importance of staff attitudes
to encourage correct behaviour:
[It's] founded on the framework that people feel that they have a part,
that they are respected and well treated ... a working environment that's
conducive to a reasonable and happy staff situation. Or, at least, that's
far more likely to produce effective performance.

In Department 2, the secretary emphasised behaviours as fundamental:
'I think that corporate governance might start with a couple of softer
concepts, including the culture of the place and the ethics and ...
proprieties of the place -

about how things should be done'. The
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secretary went on to identify that behaviours were important in that
department: 'we have 5 values, but essentially the same as the 13 in
APS'.

Of particular interest, in 2004 Department 4 made no mention of the
behavioural elements in their framework of corporate governance,
other than in a coercive sense of punishing wrongdoers. The absence of
behaviours from this framework was significant in that events in 2005
exposed major behavioural deficiencies in this department which have
been characterised by the current secretary as corporate governance
failure. These are addressed separately in Chapter 8 under the heading
'Corporate governance failure in DIMA'.

Effectiveness of corporate governance?
The further aspect of corporate governance examined was its
effectiveness in departments. This was first discussed in Chapter 5
under the heading 'Effectiveness in the APS' Before analysing this it is
useful to explore the relationship between outcomes and effectiveness
in the context of the interviews conducted. While departmental
effectiveness was not explicitly associated with corporate governance
by secretaries, they spoke of outcomes in this context, and mostly
outcomes in terms of the requirements of ministers. Most had in place
feedback mechanisms of one sort or another, and in the view of one
secretary the absence of negative criticism from the minister was
sufficient to indicate success. Other than arrangements with the
minister, there was little enthusiasm to discuss how these outcomes
might be measured to assess the level of achievement. Further

135

questioning on accountability and performance failed to elicit any
direct measures, and the subjective opinions of ministers primarily of ministers not expressing dissatisfaction -

and

either in

personal meetings or as part of the annual review of secretaries'
performance, prevailed. This reflects the literature discussed in Chapter
5, which suggests managers concentrate on ineffectiveness rather than
effectiveness as a measure of success.

As secretaries' performance contracts remain confidential, there is little
objective evidence of performance other than annual reporting, which
despite efforts by Parliament over many years is still largely input and
process based. The need to measure success in departments of state
remains an area for further exploration. In the absence of any direct
measures, the ultimate objective evaluation of effectiveness is its
absence. That is, evidence of organisational failure. This is the basis of
the case study in DIMA.

While objective measures are unavailable, there are some indicators
that emerged during interviews that at least provide pointers to how
departments perceive corporate governance, and implicitly their
conception of effectiveness. Department 1 readily noted that their
framework went beyond process and behaviour, and had a focus on the
importance of outcomes. They went on to expand this outcomes focus
as:
a good governance arrangement that ought to keep you focused on
things that are the most important things for you to do ... [ensuring] the
things you are doing are the things you have to do, rather than actually
doing things well but doing the wrong things.
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Outcomes were also raised when asked about accountabilities, at which
point the primacy of the minister was emphasised again, 'we constantly
reassess in consultation with our ministers what our priorities are, and
we constantly pass those reassessed priorities on to staff'. Success in
this department was identified as satisfying requirements set by the
ministers but with the caveat that accountabilities to ministers were not
always as obvious as they might at first appear: 'often it's small things
that can irritate ministers, things that don't seem significant in our total
work priorities but suddenly are of great focus to the minister because
an issue associated with them has caused political embarrassment or
concern'.

Department 2 added outcomes, and accounting for these outcomes, as
the next element of corporate governance after behaviours and, as with
Department I, the minister was central to accounting for outcomes.
However, the secretary of Department 2 (perhaps realistically) went on
to note the deficiencies in such a process: 'I account to the minister
through my performance agreement ... and we have a discussion about
that ... I don't think that's a terribly effective form of accountability'.
While success meant meeting responsibilities to administer and to
deliver, assessing this was less clear: 'we have a document called the
top 20 work priorities ... which is agreed with the two ministers. We
report from time to time to the ministers about how we're performing
on them'. But it remains unclear how achievement of those priorities is
measured or reported.
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The Secretary of Department 3 observed that while corporate
governance quite rightly dealt with outcomes, the checks and balances,
such as the Senate Estimates Committee, that were imposed on
departments to evaluate their performance sent the wrong message,
being based purely on inputs. This created tension in how the
organisation focussed its activities - to satisfy the input and process
demands of parliamentary committees but keep outcomes at the
forefront of staff activities. This secretary noted that at times this was a
difficult balance.

The Secretary of Department 4 identified outcomes as fundamental, in
fact providing a clear and succinct statement of the importance of this:
corporate governance is taking the things the government wants done
and setting up arrangements within the portfolio that enables me to
deliver that over time. To deliver products in the future regardless of
change. The government objective is very much in the centre.

Overall, there was a view held by all four secretaries interviewed that
something called 'corporate governance' existed in their organisation,
but there was no mandated system or any desire from secretaries for a
uniform approach. There is likewise no evidence that central agencies
want uniformity and in fact at east two of these agencies disagree on
guidelines for corporate governance. Each department's articulation of
its corporate governance framework was different, but there was
consistency in that every framework included processes and outcomes
as common elements. All bar Department 4 also agreed that behaviours
are a crucial part of the corporate governance framework. Of those
secretaries that identified behavioural elements, three secretaries
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suggested it was fundamental, while one considered it simply a
component.

The formal process and outcomes components of corporate governance
were present and articulated by all secretaries, albeit in differing ways
to suit the individual requirements of their organisations. The informal
behavioural component is significant in all departments except, and
notably, Department 4.

Corporate governance within departments
Having established the elements of corporate governance as viewed by
secretaries, the next step is to examine whether these views are shared
more widely in the department. Interviews were conducted with three
senior staff in each department nominated by the secretary as being
able to represent corporate governance views on behalf of the
department at their respective levels. As the secretary had nominated
these individuals it was reasonable to expect them to provide
representative views of the

department's corporate governance

framework. The nominees were at comparable levels within each
department and enabled the views from officers at increasing distance
from each secretary to be gauged.

There was some uncertainty amongst secretaries that their corporate
governance views were shared through their departments. While all
secretaries

were

positive

about

their

corporate

governance

arrangements, none spoke as confidently about how staff in their
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organisations were informed of, and participated in, the department's
corporate governance framework. For instance:
Formally, in a business planning sense, [corporate governance] is
discussed at senior managers' meetings. Managers are expected to
cascade this down. This is because people believe their supervisors miles
more than they believe their Chief Executive. 1 don't think it rates as
high as it ought when managers are cascading it down (Department 2
Secretary).

But even where this is the intended mechanism for distribution there is
caution that it may not happen as expected:
[I] encourage ... regular and frequent feedback ... there is a very clear
expectation that those things should happen. 1 don't think it's written in
there but a very clear expectation ... 1 don't think 1 have actually written
that anywhere but you can test with the others that you interview about
whether there is a clear expectation that those sorts of subordinate
meetings should happen regularly (Department 3 Secretary).

Even the Secretary of Department 2, who had established a high level
branch of the department to foster and promote corporate governance,
voiced concern about a lack of commitment amongst his staff: 'apart
from senior levels of management, [this] organisation is not committed
to corporate governance, no matter how dedicated the CEO is'.

These concerns were somewhat assuaged during interviews, at least at
the SES level, although interviews with staff below SES level bore out
the

secretaries' apprehensions, with most non-SES staff noting

dissatisfaction with the distribution of information on, and involvement
in, corporate governance in their organisations: ' one thing that has
happened in the organisation with corporate governance arrangements
is that there are now big gaps -

demarcations. Senior executive is
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separate from rest of SES, who are separate from non-SES' (DOTARS
non-SES respondent).

All senior staff interviewed acknowledged the importance of corporate
governance. While there was some divergence of view as to what it
was, all could identify at least some of the formal and informal
components and expressed support for these. Likewise there was
uniformity of view that corporate governance was not new, that it had
always existed in the APS, and had merely changed in form over recent
years. A matter of divergence was whether there should be central
responsibility for corporate governance. Secretaries were very clearly of
the view that central control was inappropriate. They emphasised that
each department should be left to develop its own corporate
governance to suit its environment. However, all non-SES staff
interviewed thought a central agency should have responsibility for
corporate governance for consistency reasons, and several officers at
this level were of the mistaken belief that it was already centrally
controlled. SES officers in the organisations examined were aware
corporate governance was a local responsibility, but had mixed views
as to whether the lack of central control was a good approach.

Communicating the message
Having established how corporate governance is manifest in a sample
of departments, the next step is to examine how understanding and
'buy-in', to use the terms of one respondent, are managed.
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SES officers interviewed relied on their own senior level networks to
keep abreast of corporate governance issues and changes. These were
through either informal meetings with colleagues or more structured
meetings personally with the secretary and/or with the representatives
of the senior advisory committee. SES officers also mentioned
announcements and bulletins as well as less overt mechanisms for
distribution - the departmental Intranet was frequently mentioned as
a distribution medium for matters such as corporate governance.

Aside from meetings, all departments relied on passive mechanisms to
distribute their corporate governance information. This typically
consisted of placing the information, along with large amounts of other
administrative information, on a departmental Intranet site. Such sites,
while not restricted to staff, were generally not accessible to the public
other than through formal requests such as those made under Freedom
of Information legislation. While the information provided appeared
comprehensive, such a system requires staff to be motivated enough to
find the time to search for the information amongst copious quantities
of other material. In some agencies this information was supplemented
by announcements by senior staff in meetings, and in (electronic or
paper) staff bulletins. This passive distribution medium of course
assumed staff had the interest and time available to do the research.
Questioning of nominated staff below SES level suggested work
pressures in all departments were such that staff were forced to take an
instrumentalist approach to use of the Intranet; they observed they had
little time to do other than applied research related directly to tasks at
hand. Interestingly staff considered corporate governance matters
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important, but considered it to be only one, and not necessarily a high
profile one, of many important things of which they must be aware.

While some communication occurs below secretary level on corporate
governance matters, this is patchy and largely confined to the SES level.
Staff below SES are largely left to their own devices to find information
and while this is for the most part readily available and accessible, staff
do not afford this activity a high priority because they perceive it less
important than dealing with what they believe to be more pressing
tasks.

Evaluation of corporate governance.
The final element examined here is how departments evaluate their
corporate governance arrangements. This is important, amongst other
reasons, to establish if the problems raised in the following chapters
might be widespread, or unique to DIMA.

It became evident that staff below the secretary were unaware of any
formal evaluation of corporate governance in their department, and in
fact most expected the minister to be the judge of such matters. None
were aware of any mechanism in place in any of the departments
examined

to

rigorously

assess

the

effectiveness

of

corporate

governance. Department 2 did have some feedback mechanisms but no
secretary could point to an assessment system other than placing
reliance on informal feedback from the minister:
I suppose that's intuitive ... [first] whether the minister is happy with
what's happening ... [then] there are other secretaries who will give you
feedback (Department 2 Secretary).
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Attempts to measure other things are pretty pointless. Comes down to
'if attorney is happy or not' (DAG SES respondent).
As long as government is happy with this then it is appropriate to do
(DIMA SES respondent).

There is no formal assessment of the effectiveness of corporate
governance in the departments examined. Reliance for measuring
effectiveness is placed on unstructured feedback from relevant
ministers. Curiously, no department identified central agencies, such as
the ANAO, as a possible avenue for independent evaluation.

This chapter examined how corporate governance is manifest is
departments of state. It found that the vast majority of departments
report against something called corporate governance in their annual
reports. Those departments examined in more detail show a
commitment to formal corporate governance structures and processes
that they had derived uniquely for their own organisations and, except
for Department 4, a commitment to informal behavioural elements. All
saw outputs as important to corporate governance but had not
attempted to evaluate their own arrangements. All considered success
to be based on the satisfaction of the minister. The capacity of
secretaries to get the message out to their staff is limited by capacity (of
both technology and resources), and there is some acknowledgement
by secretaries that they are aware this is a deficiency in their corporate
governance arrangements, but none showed enthusiasm to address
this.
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The next Chapters will deal with a detailed case study of the
Department of Immigration and Multicultural Affairs, its vulnerabilities
and failures in the corporate governance arena.
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7.

THE DEPARTMENT OF IMMIGRATION
AND MlTLTIClTLTURAL AFFAIRS

For every complex problem there is a simple solution. And it is always wrong
(Mencken 1920: 158).

This chapter examines corporate governance in the Department of
Immigration and Multicultural Affairs (DIMA) between 2004 and 2006.
This department was chosen for several reasons, but notably because it
suffered a major failure in administration during the conduct of this
research. The contributing factors that gave rise to this failure, and the
role of DIMA's corporate governance arrangements in this - especially
in the informal, behavioural component -

are examined in this

chapter. The failure of corporate governance in DIMA is analysed in
Chapter 8.

Background
A department like DIMA is required to have in place a robust corporate
governance framework attuned to parliamentary expectations to help it
cope with the inevitable challenges all departments expect to their
administration. However, in DIMA's case a number of historical and
attitudinal factors predisposed it more than most departments of state
to managerial and governance vulnerability.
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A preliminary outline of DIMA has been given in Chapter 6, including
that the department is one of the larger agencies in the APS. As might
be expected with a large department, DIMA is involved in a complex
range of activities. Some more detailed background is provided here
(based on DIMA's 2003-04 and 2005-06 Annual Reports) that give some
perspective to the extent and complexity of those operations. In 2006
the department undertook the following activities:
• granted four million visitor, and other temporary, visas;
• granted permanent settlement to 140,000 migrants, and 14,000
refugees and humanitarian entrants;
• managed some 23 million passenger movements across Australia's
borders;
• located several thousand of the estimated 46,000 persons who reside
in Australia unlawfully;
• detained 7,000 people, of whom about half were foreign fishers in
Northern Australian waters (but only around 700 were in detention
at anyone time);
• granted Australian citizenship to over 100,000 people; and
• resolved 5,000 matters of litigation.

In 2004 DIMA employed 4,788 staff and managed a budget of $l,129m
to achieve its immigration outcomes, that is, activities other than
Indigenous matters and administered items (DIMIA 2004: 17). Two
years later it employed 5,995 staff with a budget of $l,466m to deliver
these outcomes (DIMA 2006a: 34). In 2004 the department's central
office in Canberra was organised into five operational Divisions and
four corporate Divisions. It operated through eight State and Territory
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offices and in 41 posts spread over 10 geographically-based overseas
regions (Appendix 14). The operational divisions were functionally
based, dealing with:
• Border Control and Compliance,
• Citizenship and Multicultural Affairs,
• Migration and Temporary Entry,
• Refugee, Humanitarian and International, and
• Unauthorised Arrivals and Detention
The corporate divisions were:
• Business

Solutions

Group

(information

and

communications

technology)
• Corporate Governance (but would be called 'corporate' in other
departments), and
• Parliamentary and Legal

The extent of these operational tasks created issues in their own right
relating to breadth of operations, and a propensity for the organisation
to form 'silos', with resultant difficulties in communications. While the
silo approach can be argued to lead to the most efficient execution of
agreed-upon tasks, strategic planning and risk assessment within silos
tends to encourage superficial assessments and can lead to 'an
infrastructure of continuity' where decision-makers focus on the
existing environment and evaluate that environment from their limited
perspective (Raff 2000: 14). The contribution of these silos to problems
in DIMA is discussed further in Chapter 8.
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External scrutiny and internal systems
It is accepted that departments of state address APS accountability

requirements by way of both external and internal arrangements.
External scrutiny is primarily through parliamentary processes such as
annual

reporting

cycles

and

committees,

independent reviews

including those of the Ombudsman, the Human Rights Commissioner
(HREOC) and the Privacy Commissioner, and ultimately by the Federal
and High Courts. Internally departments are expected to develop
arrangements to govern their processes, behaviours and success
through their corporate governance mechanisms. Indeed, Barrett
(2004a: 15) describes them as 'crucial to the successful performance of
an organisation'.

Direction, control and accountability in DIMA were likewise dependent
on both external scrutiny and its own internal mechanisms. As well as
'setting the tone' for the department's staff, corporate governance
arrangements help the organisation cope with major challenges. The
following illustrates how these corporate governance arrangements
operated in the department.

As with the rest of the APS, DIMA is subject to external scrutiny by
review bodies and in certain circumstances by Courts. In DIMA's case
these external bodies were by all accounts active and diligent, to the
extent that DIMA has been described as the most scrutinised agency in
the Commonwealth (LCRF 2005: 72). Internally, DIMA's structural
corporate governance arrangements appeared to be in place and
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operating, although not without some opportunities for fine tuning that
were commented on at interview by departmental secretary Bill
Farmer. When interviewed Farmer also showed considerable concern
for the ethical operations of the department with a strong focus on
lawfulness. This focus on actions being lawful, and in particular the
potential for staff confusion regarding what is lawful will resurface
later in this Chapter under the heading 'Attitude to law' and in Chapter
8 under 'The language of command'.

A number of influences predisposed DIMA to be vulnerable from
several perspectives, including that of corporate governance failure.
These influences worked against the organisation when it was subjected
to the intense challenges that exposed the inadequacies of the
organisation's administration.

The DIMA operating environment
It is especially important in the consideration of an organisation such as

DIMA to examine the environment in which it exists because this
environment created vulnerabilities in the department. In particular
there were three significant contributors to corporate culture that were
not present, or at least not to the same extent, in other agencies. These
are discussed in detail in Chapter 8, but in essence are:
•

The social and political atmosphere in which DIMA operated. This
created a contentious and frequently hostile atmosphere, and
encouraged the department to be introspective and to reject
criticism.
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•

The application of law. As a matter of course DIMA officers were
expected to make decisions that might be considered in other
contexts contrary to Australian law. For instance there were
migration and refugee programs that discriminated on gender,
religion, race, and disability. Unless care was taken in distinguishing
between immigration law and other law this could encourage staff
in the organisation to engage in organisational behaviour that
treated the law less strictly than other organisations may have.

•

The problem of purchasing coercive services. This relates to the
payment of a fee for detaining people, and consequent need for
encouragement of behaviours and controls to ensure that vulnerable
persons whose freedom was removed, were treated appropriately".

The other elements of the DIMA environment are bound up

In

the

evolution of the department since 1945.

DIMA history
Immigration is inherently contentious. This results from Australian
community attitudes, where there have been vocal supporters and
detractors of almost all immigration policies for decades. In March 2007

This last point is further exacerbated, in detention matters, by the involvement of
a private firm - Group 4 Falck Global Solutions Pty Ltd - in delivering the
detention service on DIMA's behalf. However, the influences of this private
company, while worthy of further analysis, are not considered relevant to this
thesis which focuses on the failures within the department of state, and not the
relationships with its detention service provider.

8
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the DIMA Secretary reiterated that 'immigration law has been a highly
contested area of public policy, ever since the Immigration Restriction Act

1901' (Metcalfe 2007: 4). This contest started with the federation of the
former six colonies to form the Commonwealth of Australia in 1901,
and the satisficing of differing colonial agendas into a single 'White
Australia Policy' in the Restriction Act, an Act described by Australian
Prime Minister Hughes in 1919 as 'the greatest thing we have achieved'
(Armit, Larkins et al. 1988: 19). The debate over migration has
continued almost constantly to the present day.

Into this problematic policy area, the Department of Immigration was
born in 1945. From the outset the department maintained dual roles: to
protect Australia's borders through tight entry controls; and to facilitate
entry to populate the country through migration. The border control
role was aimed at excluding Asians and 'coloureds' while the
facilitation

role

aimed

to

increase

Australia's

population

by

encouraging the 'redistribution of the white population of the [British]
empire' (Armit, Larkins et al. 1988: 27). Over the decades following its
establishment, the department's role became more formalised as that of
attracting migrants from selected European countries, mainly Britain,
and the control of 'aliens', including prosecution of non-citizens under
the Aliens Deportation Act 1948.

These opposing roles of keeping unwanted people out of the country at
the same time as encouraging others to enter have maintained tension
within the department to this day. The divisive nature of migration
policy also continues, with large sections of the Australian community
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opposing further settlement of people into the country (see for instance
Sustainable Population Australia 2007), and others advocating open
borders to allow anyone wishing to enter the country (such as Socialist
Alliance 2003). The end result is that there is likely to be significant
public debate and attack on the department if it increases its programs,
decreases its programs, or even if it does nothing.

DIMA as a self-contained department.
Within its hostile operating environment it is unsurprising that the
department became defensive, insular and introspective, tending to rely
on its own counsel and not seek outside views. In fact there are
occasions where DIMA simply ignored criticism. For example in 1998
the Commonwealth Ombudsman made recommendations on the
detention of illegal fishers, which Philip Ruddock, the then-Minister for
Immigration accepted, stating 'the government would harmonise the
standards of care for detained Indonesian fishers with the standards for
immigration detainees' (Ruddock and Parer 1998: 1) The department
did not implement the minister's commitment until 2005 after
continuing adverse criticism. This attitude of ignoring undertakings has
been possible because DIMA has remained largely impervious to
external criticism. Insularity, and a propensity to take its own advice in
preference to that of independent agencies, is illustrated by the
department's attitude to the Human Rights and Equal Opportunity
(HREOC) Commissioner when the Commission's view differed from
that of DIMA: 'DIMA's legal advice does not agree with the
interpretation provided by the Commission' (Tay 2000: Appendix). The
department maintained this stance over time. In 2002 the secretary
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declined to act on recommendations of the HREOC Commissioner's
independent Report on Visits to Immigration Detention Facilities,
saying:
I have concerns that the preface to the report is written in a manner that
could be construed as inflammatory and biased in its analysis of the
detention environment. Rather than being a balanced analysis of
conditions within the framework of detention as enacted by the
Parliament, the purpose of the preface seems to be to attack the policy of
mandatory detention (Ordowski 2002: Appendix).

DIMA consistently failed to seek independent feedback and largely
ignored external criticism, and this increased the risk of failing to
achieve the goals of government. This became manifest in 2005 with a
series of inquiries being launched into its operations, initially with one
well-publicised failure, but ultimately discovery of more than 200 other
cases that exposed a departmental culture that tolerated illegal acts and
failed to appropriately consider all aspects of their actions, including 
consistent with previous external criticisms from HREOC and the
Ombudsman - ignoring the human rights of its clients.

Structural problems
Prior to the introduction of managerialism into the APS in the 1980s, the
insular DIMA culture was reinforced by the existence of secretaries
with the status of 'permanent head', over whom little control could be
exerted and whose tenure was independent of their performance.
DIMA was also one of the least popular ministries, as exemplified by a
frequent change in minister. DIMA also administered a network of over
80 overseas posts which, due to their geographic dispersion around the
world and the unreliability of secure communications, were largely
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autonomous

and

poorly

connected,

if

at

all,

to

the

central

administration in Australia. Postings were for up to three years and
allowed for the possibility of extension for longer periods or cross
posting to another country. This created lags in policy implementation
where officers operating outside Australia, and to a lesser extent those
operating in the regional offices within Australia, could operate with
limited or no exposure to central policy for years at a time.

In the 1970s and 1980s in particular, DIMA's overseas staffing policy
paralleled that in DFAT where a career could be made out of overseas
service with multiple consecutive postings, meaning that officers could
spend a decade outside the influences of the central policy units in
Canberra. While such long periods outside Australia are rare in DIMA
today, there is still the potential for some staff to be out of step with,
and certainly lagging several years behind, central policy. This meant
policy change could be retarded and older cultures within the
organisation could linger beyond the time they might be expected to
change in other agencies.

From its commencement in 1945, and to this day, the department
continues to see itself as a gatekeeper protecting Australia's borders
from 'invasion'. It continues to juggle this gatekeeper role with its role
as facilitator of entry into Australia. In such an environment rapid
cultural change is not to be expected, because of communication
difficulties and differing organisational cultural views.
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An opportunity to end isolation
The insular nature of DIMA was increasingly challenged during the
1970's by Australian sponsors of aggrieved applicants, resulting in
much litigation of departmental decisions, which in turn built backlogs
in the Federal and High Courts. This was in part due to dissatisfaction
with decisions, and openness, on the department's behalf, but also due
to a quirk in the legal system whereby legal challenges were considered
a legitimate tactic, by applicants and their advocates, to delay their
departure from Australia. As a result of the build-up of backlogs in the
courts, applicants could expect to remain in Australia for several years
while waiting for their appeals to be listed for hearing. Even were the
appeal to be abandoned when listed, the applicant was entitled to
remain in Australia for years because of the pending court case. While
internal review mechanisms were introduced into the immigration
portfolio for the first time in 1982 with the establishment of
Immigration Review Panels, these were not recognised by the courts as
providing a satisfactory independent merits review because they did
not have final decision-making authority, and the department could
over-rule their recommendations.

As a result of criticism that its administration and decision-making was
arbitrary the department elected to initiate an internal cultural change
process, the first component of which was legislative change. A number
of adverse court rulings in the late 1980s had also contributed to a drive
to codify immigration rules into legislative provisions (Metcalfe 2007:
5). This culminated in whole-scale rewriting of the Migration Act in
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1989. As a result the Act moved from what was a slim volume of broad
principles in 1986 to one that encompassed more than 550 provisions, in
over 1900 pages of Regulations and 140 visa sub-classes (Metcalfe 2007:
5). While this did provide a legal basis for decision-making that had up
until that time been based almost entirely in policy, the most
fundamental change was the replacement of a limited review
mechanism through appeals to the Commonwealth Administrative
Appeals Tribunal (AAT) with, for the first time, independent merits
review through creation of an Immigration Review Tribunal (to review
most migration and

temporary entry decisions made by

the

department) and a Refugee Review Tribunal (to review refugee and
humanitarian decisions). That this occurred only in 1989 was
remarkable considering the history of Commonwealth administrative
tribunals dates back to 1929 when war pensions appeals bodies were
first established (Colborne 2006: 1) and routine merits review of
Commonwealth

decision-making

had

been

introduced

with

establishment of the AAT in 1975.

Early remedial attempts. In 1989 a Bureau of Population Research was
also established in the Immigration portfolio to analyse and report on
migration issues independently of the department. This potentially
provided an invaluable monitoring mechanism for the department but
proved to be a relatively short-lived experiment, with budgetary
pressure causing the Bureau to be absorbed into the department in the
early 1990s, and subsequently disappear.
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The 1989 legislative amendments were introduced cautiously, and apart
from the Tribunals, the new legislation largely reflected the extant
practices in the department at the time, more than a rethink of
fundamental processes. However, subsequent amendments, especially
during the Migration Amendment Act 1994, aligned the administrative
law in immigration more closely with that of other jurisdictions.

The broader APS reform program reinforced old cultures in DIMA
An irony of the introduction of NPM reforms into the APS was that the
decentralisation of control, and tailoring of management and operations
to the needs of individual agencies, allowed the re-emergence of self
contained cultures, rather than encouraging more open ones. Despite
attempts at reform, the environment in DIMA returned to one where
strong views were held by key policy makers, frequently without
reference to independent advice outside the organisation, marking a
return to an insular culture. Ironically, considering the focus on reform,
the introduction of managerialism in the 1980s and the subsequent
introduction of market-driven practices associated with NPM in the
1990s, increased opportunities for influential elites to form silos within
the department and hold strong policy views about immigration. When
the hostile external environment, and reluctance to listen to external
criticism, is factored in, it is unsurprising that despite the effects of a
systematic legislative reform program, an introspective culture re
emerged in the department in the mid 1990s.

This evidence of structural changes having little effect on culture
should have created some warning to departmental executives of the
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need for subsequent structural reforms in the department, but in 2005
the Palmer Report noted DIMA had redeveloped: 'a culture that was
overly self-protective and defensive, a culture largely unwilling to
challenge organisational norms or to engage in genuine self-criticism or
analysis' (Palmer 2005: 9). The current (2007) DIMA Secretary has
quoted this comment in several public addresses when explaining the
need for major change in the department (see for instance Metcalfe
2007: 6).

Over-achieving
The issue of inappropriate behaviours being allowed to develop in an
organisation that does not emphasise the informal, behavioural aspects
of corporate governance was raised in Chapter 5. Achieving outcomes
can be a problem in organisations with coercive powers, especially
where, as noted by the Ombudsman (2007: 6-7), inadequate checks and
balances are in place. The nature of the organisation in administering
opposing outcomes also provided some difficulties in administration
and corporate governance. DIMA's dual roles of simultaneously
encouraging and discouraging the entry of people to Australia attracted
quite diverse staff to work in the organisation. The gatekeeper role,
especially in compliance areas, could be expected to appeal to law
enforcement professionals who frequently brought with them strong
views about protecting Australia. Those with these views needed
leadership that carefully balanced the gatekeeper role with the actual
views of government, which were, for the most part, relatively
moderate. This required corporate governance arrangements that
engaged the organisation's owners (ie, the minister) to ensure the
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outcomes it was pursuing were correct. It was the corporate governance
leadership arrangements that set the tone for this. When such issues as
the politically charged debate of August 2001 regarding the Motor
Vessel Tampa? arose, political rhetoric fostered extreme views in
departmental staff that needed the tempering influence of strong
leadership and careful control if they were not to be reflected in the
department's organisation citizenship behaviour (OCB), and in turn
lead to excesses. In the case of the Tampa incident, departmental staff
prosecuted the government agenda with great, and possibly excessive,
zeal. While the government in a political sense was no doubt grateful
for the electoral windfall this produced, in the greater scheme of
government administration it laid the foundations for the failures that
were to follow. The concept of employees exhibiting negative OCB 
that is, delivering outcomes that restrict freedom beyond that
mandated, sometimes in an excessive manner -

is discussed

In

Chapter 8 under 'Over-achieving government requirements.

Attitude to law
Some decisions made by DIMA staff are publicly lauded by media and
others, even where a similar decision might be considered contrary to
Australian law in a different context. For instance, some beneficial
decisions made at the behest of the United Nations High Commissioner

in 2001 the motor vessel Tampa arrived at Christmas Island with 430 asylum seekers which the
crew had rescued from the Indian Ocean. The Government responded with the 'Pacific solution'
which began a policy of incarcerating asylum seekers, who had not set foot on Australian soil,
in camps on Nauru and Manus Island. This was electorally beneficial but polarised Australia,
attracting condemnation in many circles, but no censure from a majority of voters (Tomlinson
2005: 3-4).

9
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for Refugees would appear to be contrary to Australian Discrimination
Acts, such as Australia establishing a special refugee category for
Coptic Christians (discriminating on the basis of religion), or a program
for Women at Risk (discriminating on gender). Likewise, some less
beneficial decisions are considered desirable in some circumstances,
such as denying visas to disabled applicants, or those suffering long
term debilitating diseases such as TB or HIV/AIDS, so as not to incur
treatment costs for the Australian taxpayer. These are mandated by law:
a visa may be cancelled if 'the presence of its holder in Australia is, or
would be, a risk to the health, safety or good order of the Australian
community' (Migration Act s116 (1) (e». If such decisions were made in
Australia about Australian citizens, it is likely they would be
successfully challenged.

Lawfulness. It is notable that DIMA was the only organisation to use
the term 'lawful' in interviews when discussing corporate governance.
Even staff interviewed in the Attorney-General's Department did not
use the term. The concentration of the department on 'lawful' decision
making may well have been because of the need to distinguish between
internal domestic law, and immigration law operating outside
Australia's borders. If the UN, government and public opinion thought
this, arguably discriminatory, activity commendable, it is not surprising
that employees' attitudes to lawful decision-making were perhaps more
flexible than it might have been in other agencies, and this in turn could
encourage both operational behaviour (what is formally stated as
expectations of staff), and organisation citizenship behaviour (what
staff do voluntarily beyond what is mandated) to match. That is, if
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activity that could be considered unlawful in some circumstances is
commendable in certain situations, then it is reasonable for staff to
believe that unlawful acts may be justifiable if the outcomes are for the
benefit of the Australian (or world) community.

Again clear and strong leadership was required here to address the
tension created by this ambiguous legal mandate. However, as Comrie
(2005) and Palmer (2005) both noted, the interpretation of what is in the
public interest was rarely communicated to lower level staff who were
tasked with administering this and making decisions, and this was
repeatedly characterised in their reports as staff exercising powers
without adequate leadership or training.

It is worthwhile examining this lawfulness issue in more detail. In

December 2005 DIMA

conducted

a

staff survey

through an

independent firm, International Survey Research Pty Ltd (ISR). The
results were publicly released on 13 April 2006. The survey was the first
in the department for 10 years, and a commitment was made by the

secretary for further surveys of employee opinions to be repeated
annually. A second staff survey was conducted in 2007, but the results
are not yet available. In relation to ethics, the 2005 survey found that
only 58 per cent of respondents thought DIMA's values were clear; 44
per cent did not agree that the department maintained high ethical
standards; and 50 per cent did not agree that management decisions
were consistent with APS core values. Significantly 26 per cent of the
respondents did not fully support the values for which the department
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stood and 32 per cent did not believe strongly in the goals and
objectives of the department (DIMA 2005: 15).

While there is a caution here as to timing as the survey was conducted
within months of very adverse public criticism of the department,
nevertheless the results are of concern from the perspective of
behavioural (informal) corporate governance considerations, especially
when considering them in conjunction with other research in the
United Kingdom that suggests 20 per cent of employees experience
organisational encouragement to act unlawfully, and 40 per cent
experience encouragement to act unethically (Lawton 1998: 47). Some
care must be taken with these UK findings because of the small sample
size used in the research and, perhaps, MBA students being atypical
respondents. However, the match of around 40 per cent in both surveys
in the ethical domain might suggest that Lawton's findings of 20 per
cent of staff expecting to be asked to engage in unlawful conduct may
also apply to DIMA.

When combined with OCB that encouraged over-achievement of
outcomes in an ethically ambiguous environment, it is perhaps
surprising that only 247 cases of potentially wrongful action were
referred to the Ombudsman in 2005 and 2006. This issue will be further
expanded in Chapter 8 in the discussion of 'The language of command'.

Purchasing and providing coercive services
A third element considered here is not unique to DIMA. During the
1990s, consistent with NPM reforms aimed at adopting private sector
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practices, the Department of Finance and Administration (DoFA)
established purchaser-provider arrangements with the a number of
government agencies. These enabled DoFA to purchase services from
those agencies on behalf of government at a set cost. This cost was
annually reviewable. Until 2003-04, DIMA had such an arrangement in
place with DoFA to provide a substantial proportion of its services. For
some years prior to the Rau and Alvarez incidents discussed in Chapter
8, DIMA used a funding model based on this purchasing agreement
with DoFA. This agreement was focused on 'bottom line' accounting,
much like the private sector. DIMA then used the payments made
under this agreement to independently fund its contractual payments
to its detention centre provider, Group4 Falck Pty Ltd (Group4).

The involvement of Group4 as a third party imposes a further layer of
complexity on the detention arrangements administered by DIMA. That
is, not only were there pseudo-contractual arrangements between
DIMA and DoFA under the purchasing agreement, but there were
independent contractual arrangements between DIMA and Group4.
There is no evidence that corporate governance arrangements in
Group4 contributed to DIMA failures. However, Group4 was a
commercial enterprise with a duty to provide a profit to its owners, and
could be expected to focus on this. DIMA on the other hand was
focused on a government objective of lawful and reasonable detention
and treatment of unlawful non-citizens. The Group4 contract was
unfortunately

inaccessible

because

of

commercial

privacy

considerations. However, discussions with DIMA staff strongly suggest
that the contract did not require the contractor to determine the legality
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of detention, but to detain any person nominated by DIMA. There were
therefore no financial incentives for Group4 to identify wrongfully
detained individuals. In fact it could be argued that the incentives
provided would encourage Group4 to continue detention in order to
maximise payments being made to them, rather than identify persons
for release, because release incurred a reduction in payments under the
contract. If the contract could have been constructed so as to provide
incentives for wrongful detention, this would have provided a further
check in the system, through the use of contractual remedies to identify
wrongful detention. However, this was not done.

Purchaser-provider models, such as those used between DoFA and
DIMA, can be an extremely restrictive approach to service delivery and,
while effective in simple relationships, is difficult where relationships
are complex and/or interdependent, and especially where, as in the case
of DIMA, political considerations are involved (Richards and Smith
2006: 185). The problems with such arrangements in public services
were illustrated in Victoria in the 1990s when the 'meals on wheels'
service for elderly and infirm residents was outsourced to a commercial
body. While meals were delivered, the human contact (and simply
testing to see that the person was still alive) were not considered part of
the contract and ignored. Community advocates argued that the
contractual relationship was not a simple one of providing food, but
involved more complex elements of human contact and welfare, which
were at least as important as the meal itself (Kissane 2003: 1). Likewise,
contract-like arrangements to locate and remove people from Australia,
on their own, can omit implicit legal and moral implications. This could
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be exacerbated where public servants are asked to act entrepreneurially
in depriving people of their liberty:
the funding arrangements that were put in place between the
government and DIMIA created an incentive for managers to put in
place targets - targets which were all about getting more deportations
and more people put into detention centres (McGrath 2005: 1).
As Senator Nettle highlighted from the Comrie Report in the
parliamentary investigation 'the culture of DIMA was so motivated by
imperatives associated with the removal of unlawful non-citizens that
officers failed to take into account the basic human rights obligations
that characterise a democratic society' (LCRF 2005: 72).

The purchasing agreement rewarded DIMA with funding for units of
work completed. For instance, the more unlawful non-citizens that
DIMA could remove, the more funds DoFA would provide, and this
then allowed departmental management to do even more. This pursuit
of targets that produced funding was devolved down to fairly low
levels. For example, State and Territory Directors in DIMA were asked
to manage resources according to funds generated from the agreement,
and individual managers and staff at lower levels were aware of the
pressing need to meet those targets. While quality and fairness issues
were factored into the targets these were poorly defined, typically
setting a requirement to review a small sample of the decisions made.
Implementation difficulties could also be expected unless there was
concerted effort devoted to training, particularly in more remote areas
where training costs were high. The lack of such commitment to
training was highlighted in the Palmer and Comrie reports: 'from about
1995 until 2003 DIMIA offered little formal training to its compliance
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and investigations officers' (Comrie 2005: 35). Similar criticism are
scattered through both Reports relating to management, database and
other training - in fact the Comrie Report mentions the word 'training'
53 times.

It would generally be expected that some care would be taken to ensure

that the initial funding levels were correct and accurately reflected the
effort required to achieve the tasks set. While there is no overt evidence
of this, it would be surprising -

as both DoFA and DIMA were

relatively new to this process - if all activities in DIMA were correctly
assessed and funded by these arrangements. However, even if these
initial levels were set correctly, DoFA, as government purchaser, was
driven to reduce costs each year, and this drive for reductions in
expenditure invariably put pressure on the less easily measured, and
therefore easier to ignore, elements of the agreement such as quality. So
where funds were not adequate, or where activities were not demanddriven through the purchasing agreement, other mechanisms were
required to cover costs. By the 2001-02 financial year this pressure to
reduce costs was beginning to impact negatively on departmental
funding:
For 2001-02, a new Purchasing Agreement was negotiated with Finance,
which has involved a number of challenges for the department ... the
Agreement requires the department to achieve greater savings
amounting to approximately $31m over the three-year life of the
Agreement ... while the new Agreement has been effective in providing
the department with a level of funding certainty, the department
nevertheless has reported an operating loss of $37m. for the 2001-02
financial year (DIMA 2002: 16).
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So as financial pressure increased the pressure also mounted on
managers to concentrate on the measurable, quantifiable components
that attracted funding

and, notwithstanding that departmental

instructions mandated quality controls and checks, pay less attention to
those components that were indirectly funded, such as reviewing
decision-making for lawfulness or correctness, or the welfare of clients.
A typical illustration of this conduct can be found in the area
responsible for removing unlawful non-citizens from Australia:
Senator NETTLE-In the next paragraph on that page you say that some
officers who were interviewed said that they thought they would be
criticised for pursuing welfare related matters instead of focusing on the
key performance indicators for removal. I just wanted to invite you to
expand on that.
Prof. McMillan- That is the same view. The view was that the welfare
matters are not comprehended by the phrase 'reasonably practicable',
that 'reasonably practicable' limits the range of relevant criteria and that
a separate inquiry into welfare matters does not come properly within
the scope of that (LCRF 2005: 70).

As well as the pressure to ignore human rights, the purchasing
agreement inevitably established a second pressure for managers to
concentrate on those elements and activities of the agreement that
provided maximum surpluses. This meant that as well as funding the
activities that were linked to the agreement, any surplus revenue
generated could be redirected towards those activities that were not
sufficiently funded, or allow the potential for managers to individually
interpret how government policy should be funded. While there are
protections in the system to prevent improper financial management,
agency theory suggests that in these circumstance managers might be
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tempted to indulge their own particular self-interest (Eisenhardt 1989a:
5).

By 2002 there was recognition of the problems the agreement was
causing, although no overt acknowledgement of failure, when the
department moved to end these arrangements with the OoF A:
the Purchasing Agreement no longer provides an appropriate basis for
determining resource requirements. A comprehensive review of the
department's business processes and costs will inform DIMIA's
resourcing requirements beyond 2003-04 and will be considered in the
2004-05 Budget (DIMIA 2003: 13).

Public adverse criticism may also have helped this reconsideration.
However, while the agreement itself was abandoned, the Palmer and
Comrie Reports both highlight that little effort was devoted to
addressing the cultural issues associated with several years of focusing
on financial performance, and lawfulness in favour of correctness. On a
positive note, cultural change has been a major focus of the restructured
OIMA that has been operating since 2005. This is discussed in Chapter 8
under the heading of 'DIMA corporate governance in 2006'.

In conclusion this chapter has outlined OIMA as an organisation that
had developed poor management, organisational and cultural practices
over considerable time. By 2005 these had developed to a stage where,
according to the Palmer and Comrie Reports, improper, and possibly
illegal, acts were at best tolerated, and at worst encouraged. This sets
the background in OIMA at the time of initial interviews of staff
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regarding the department's corporate governance arrangements. The
following chapter will examine the failures of DIMA and the role of
corporate governance in this.
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8.

CORPORATE GOVERNANCE FAILURE IN
DIMA

Travelling the road of good corporate governance won't guarantee success, but not
travelling upon it, will almost certainly guarantee failure (Abetz 2003b: 8)

The preceding chapter outlined DIMA's operating environment, and
the way in which this established vulnerabilities that the department
needed to be safeguarded against. This chapter details how both
external scrutiny and internal corporate governance mechanisms failed
the organisation after it was exposed to major challenges. It concludes
that DIMA's vulnerabilities made that failure almost inevitable when
pressure was applied.

DIMA's corporate governance arrangements
The

thesis

research

examined

DIMA's

corporate

governance

arrangements at two points in time: before the inadequacies in DIMA
administration were exposed; and afterwards. Initial interviews with
senior

departmental

officers

on

DIMA's

corporate

governance

arrangements were conducted in June-July 2004, some 10 months prior
to problems becoming public, and indeed apparently before the
department was itself aware of them. A further series of interviews was
conducted in May-June 2006 nearly 12 months after the release of the
Palmer Report in July 2005 and the Comrie Report in September 2005,
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and following large scale changes to the department, including the
replacement of the entire departmental senior executive.

Formal and informal corporate governance in DIMA
Corporate governance arrangements were introduced to safeguard
organisations from failure (see Chapter 3). These corporate governance
arrangements had the potential to protect DIMA from failure, but its
focus on procedures and lawfulness created limitations on its capacity
to respond. This operating paradigm was criticised by the Palmer
review as process-rich and outcome-poor (Metcalfe 2007: 5). At
interview it became apparent that perceptions of corporate governance
in DIM A reflected the mechanistic, process-driven nature of its
operations. Those interviewed, confirmed a view that corporate
governance focussed on structural elements, such as compliance with
law, and legal decision-making, rather than the behavioural issues of
,correct' decision-making. This encouraged organisation citizenship
behaviour that made decisions that were lawful, but not necessarily
fair, and the definition of lawfulness was largely left in the hands of
staff who lacked training and supervision:
DIMA officers are authorised to exercise exceptional, even
extraordinary, powers. That they should be permitted and expected to
do so without adequate training, without proper management and
oversight, with poor information systems, and with no genuine quality
assurance and restraint on the exercise of these powers is of concern.
The fact that the situation has been allowed to continue unchecked and
unreviewed for several years is difficult to understand (Palmer 2005: ix).

DIMA's reaction to the NPM reforms in the 19905. DIMA's reaction to
the introduction of the more entrepreneurial methods of operation, and
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to the new accountability and control mechanisms, was to show some
enthusiasm for the process elements of corporate governance, although
there is evidence of dissatisfaction with even these, but much less
enthusiasm for the behavioural elements. An example is DIMA's
review of its corporate governance arrangements.

DIMA's 2003 'review' of corporate governance. DIMA's review
provides some insight into the organisation's understanding of the
corporate governance concept. After interviewing key personnel in the
department in 2004 as part of this research, it became obvious that the
review of corporate governance arrangements announced by DIMA in
its annual report of 2002-03 was not in fact a corporate governance
review. Those interviews showed that it was actually a review of
committee structures and addressed only a narrow range of structural
corporate governance elements: while not explicitly acknowledged,
behavioural elements had in fact been wound back. For instance, the
department's internal investigations function, which had for several
decades responded to every allegation of impropriety levelled at any
DIMA staff member in Australia and overseas, had been reduced in size
and function: '[the] training and travelling road shows to regions and
overseas posts seem to have declined recently - they were effective in
the past but not as prevalent as it was' (DIMA Non-SES respondent,
2004).

This internal investigations area was responsible for not only
investigation of complaints, but also training staff in lawfulness and
ethical conduct at a personal level (other areas dealt separately with
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training in lawful decision-making regarding visas and the like), and
promoting personal accountability. This

was potentially a key

behavioural resource for the department to ensure proper conduct, as
allegations could be made to this unit anonymously and would be
investigated.

Reporting a restructuring of committees as a review of corporate
governance suggested that the department had a narrow understanding
of the concept, and this was born out at interview. This concentration
on process elements contrasts markedly with views of the secretaries of
DAFF and DAG; those secretaries in particular stressed the primacy of
behavioural

elements

for

successful

corporate

governance

in

departments of state. This is consistent with the views expressed in the
private sector by observers, including Simon Longstaff (2003: 1) of the
St James Ethics Centre, on the importance of behavioural elements of
corporate governance in the private sector.

Internal satisfaction with corporate governance arrangements
The views of DIMA staff on the effectiveness of its corporate
governance were mixed. The department was content with its corporate
governance arrangements, although acknowledging that some of the
structural arrangements for the chief advisory group could be fine
tuned. It is notable that these arrangements had been in place for
several years without apparent review, having been established by the
secretary's

predecessor.

Departmental

attitudes

to

corporate

governance suggested that corporate governance was considered a

174

passing fad from which DIMA would take what it needed, and leave
the rest:
[I'm] not interested in public administration. [I'm] interested in results
for government, results for clients, improving the way we do our work.
We are a bread and butter department. I'm not too fussed about APse
and ANAO models. They are useful to some if they have the time. Have
used some of their material when useful eg, risk assessment and disaster
recovery. We use it when appropriate (senior DIMA respondent, 2004).

This ambivalence towards corporate governance was reflected in the
comments of the DIMA SES board respondent interviewed, who had
difficulty separating the role of his organisational unit (named
Corporate Governance Division) from the operation of corporate
governance in the department. The DIMA SES non-board respondent
voiced a commitment to corporate governance, but it became clear that
she viewed this as a process control, reinforcing the traditional public
service structures and largely unchanged from what existed prior to
managerialism and NPM:
Is it new? Nah! Not new. The rhetoric is new but no change really. If it
was new then organisations 20-30 years ago were not managed
properly. That's not true. Without good corporate governance, how
could they account to Parliament and ministers? Accountability in
public sector hasn't changed in terms of relationship to Parliament. But
we spend a lot more time talking about it than getting on and doing it
(DIMA Non-Board SES Respondent, 2004).

It is notable that the DIMA non-SES respondent, the most junior person

interviewed

in

the

organisation,

expressed

a

more

rounded

understanding of corporate governance than those above him,
describing it as 'the framework of policy and legislative requirements to
run the portfolio lawfully, fairly and openly' and acknowledging, while
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not identifying them by name, that reforms over recent years had
attempted to move the department away from the previous process
environment

towards

one

guided

by

guidance

and

ethical

considerations: 'we don't live by instruction any more.' He went on to
note that he thought corporate governance arrangements in DIMA
needed improvement 'it isn't visible enough. Not enough advice to
staff, not enough information passed out. Why aren't issues on
corporate governance being distributed to staff? There is no buy-in'
(DIMA Non-SES Respondent).

Bearing in mind that the respondents were nominated by the secretary
to represent DIMA's views on corporate governance, it is reasonable to
conclude that in 2004 there was no clearly shared view of what
constituted the corporate governance framework in DIMA. Despite the
fact that there was dissatisfaction dating back several years with
arrangements, the tone set at the top by the secretary was that corporate
governance was an academic fad, only of interest to other departmental
secretaries if they had the time to devote to it, that it was not of use to a
'bread and butter' department. That it was not something important to
the functioning of the organisation was reflected through interviews
with the organisation's senior level staff.

The challenges to departmental corporate governance
The importance of robust corporate governance was highlighted by
DIMA's failure to act lawfully and appropriately, and in particular by
the public notoriety surrounding the revelations in 2005 of the unlawful
detention of two vulnerable people - including the unlawful removal
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from Australia of one of them. One of these people was a permanent
resident of Australia, the other an Australian citizen. Subsequently a
further 247 cases of improper, and possibly unlawful, activity by DIMA
staff were referred to the Commonwealth Ombudsman. This led to
independent investigation of, and reporting on, the adequacy of DIMA
systems, including corporate governance systems, by independent
inquiries,

first

by

government-appointed

investigators,

and

subsequently by the Ombudsman. The Ombudsman noted that the
traditional external monitoring and review mechanisms had also failed:
The department is not wanting for lack of external oversight and
scrutiny, and yet the problems exposed in these two reports occurred
and-as the department accepts and as my comments indicated-they
were not isolated or uncharacteristic but emblematic of larger problems.
It does pose the question of how you ensure fundamental and sustained
cultural change within an organisation. I do not think there are any easy
answers; it is probably a large case study for public administration as
much as anything (LCRF 2005: 72).

While the failure of external mechanisms might not have been
predictable, it could reasonably be expected that the degree of external
scrutiny would lead to the department recognising the crucial nature of
its corporate governance mechanisms, and that it would devote
considerable effort to ensuring they effectively safeguarded DIMA. This
proved not to be the case, as shown in 2005 by two public inquiries,
commissioned as a result of allegations of serious maladministration in
the department's treatment of persons held in detention. These are
summarised below.
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Palmer Inquiry: the Cornelia Rau unlawful detention case
This was the first significant, though not the worst, public exposure of
evidence demonstrating failure of the department's behavioural
corporate governance arrangements. Palmer (2005) noted a deep-rooted
culture that was uncaring and inflexible, and that this was reinforced
through a lack of executive leadership setting the proper tone at the top.
Palmer went on to say that the leadership encouraged a culture where
employees felt reluctant to raise issues with their superiors, and were
disinclined to take action that might adversely affect themselves. Such a
culture is particularly concerning in an organisation that routinely
deprives persons of their liberty. This culture led to an acceptance by its
staff that DIMA did not need to examine its own actions such as, for
instance, in establishing whether people were legitimately detained.
Palmer (2005: 54) characterised this as a cultural problem: 'the present
culture seems to have operated to stifle original thought, inhibit
individual action, and discourage wider consultation and referral. This
must be changed.'

Corporate governance failure. The Cornelia Rau case first came to wider
public attention on 9 February 2005 when Senator Amanda Vanstone,
the then Minister for Immigration and Multicultural Affairs, appointed
a former Australian Federal Police Commissioner, Mick Palmer, to
conduct an investigation into the circumstances of the detention of Ms
Rau, an Australian permanent resident, who was incorrectly detained
by DIMA for 10 months until February 2005. The Palmer Report (2005:
1) notes Ms Rau had been treated for mental illness since 1998 and had
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a history of disappearing from psychiatric centres between 1998 and
2004. The following paragraphs are a precis of the facts detailed in the
Palmer Report (Palmer 2005: 8-21).

Ms Rau was apprehended by police in Queensland in March 2004. At
that time she identified herself as a German tourist and gave a number
of names which were variants of Anna Sue Broetmeyer and Anna Sue
Schmidt. She also gave conflicting accounts of her date of birth, her
origins in Germany and her activities in Australia. In an effort to
establish her identity Queensland State police contacted DIMA, who
found no record of her, and instructed the police to hold her in custody
as a suspected unlawful non-citizen. The Inquiry found this action to be
reasonable, subject to the qualification that her status needed to be
established quickly, implying hours, or at most days, would be a
reasonable period for such enquiries.

In April 2004 Ms Rau was transferred to Brisbane where, because there
was no detention centre, she was accommodated in the general
population in a women's prison. There she remained for six months.
Between April and October sporadic enquiries were made by DIMA to
identify her, including attempts to secure her a German passport. In
August she was psychiatrically assessed as not being mentally ill. On 11
August (while still in immigration detention in a Brisbane prison) she
was reported missing by her family, which started independent police
enquiries.
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In October 2004 Ms Rau was transferred to an immigration detention
centre (called Baxter) near Adelaide, presumably to allow for her
administrative detention outside the prison system. She was again
diagnosed as not having a mental illness, but rather centre staff
assessed her as having a personality disorder and exhibiting'attention
seeking' behaviour. In November 2004 attempts were made to have Ms
Rau further assessed in a psychiatric unit but an administrative mix-up
incorrectly removed her from the waiting list. On 24 November, some
eight months after her initial detention, a case-manager in Baxter
Immigration Detention Centre raised the view that Ms Rau might be an
Australian citizen.

In January 2005, the German Consulate notified DIMA that despite
intense efforts, they could not identify Ms Rau as a German citizen.
After speaking with her, the German Consul advised DIMA that Ms
Rau's grasp of German was'childlike'.

In January 2005 newspapers in Sydney and Melbourne published a
story about Ms Rau titled 'mystery woman held at Baxter could be ill'.
On 3 February 2005 Ms Rau's family became aware of the story and
contacted NSW police who contacted DIMA. Ms Rau was released from
detention on 4 February and transferred to a mental hospital.

The Palmer inquiry found that while DIMA had acted reasonably in
initially detaining Ms Rau, it was improper to continue her detention
for 10 months. Palmer severely criticised DIMA management of this
case, but his most scathing comments were aimed at the failure of

180

corporate governance in the department. He found that DIMA failed
one of the most vulnerable in the Australian community, and placed the
blame squarely on the tone and culture set by executive leadership of
the department: 'a strong government policy calls for strong executive
leadership ... [the problems in DIMA] stem from a failure of executive
leadership' which had allowed deep-seated cultural and attitudinal
problems to develop in the department. He criticised DIMA leadership
for allowing a culture to develop that was self-protective and defensive,
and for encouraging a management approach with a 'predominant, and
often sole, emphasis on the achievement of quantitative yardsticks
rather than qualitative performance' (Palmer 2005: ix-xi). This approach
of concentrating on the concrete and measurable at the expense of the
behavioural was discussed in Chapter 7 in the section dealing with
'Purchasing and providing coercive services'.

The Palmer Report into the detention of Cornelia Rau exposed a
number of problems with the department that, had they been isolated,
may not have been disastrous to DIMA administration. While there was
some

damning

findings

that

DIMA

officers

were

exercising

extraordinary powers without adequate training or supervision (Palmer
2005: 9), much of the problem may have been left to internal correction
of what could have been characterised as poor care and diligence.
Distressing as this may sound to some, departmental management
might have attempted to redress the failures surrounding the Rau case
through cultural change and training programs. However a second case
exposed a culture that not only demonstrated the same inexcusable
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maladministration that caused harm to Ms Rau, but explicitly condoned
such action as an example of effective administration (LCRF 2005: 72).

Comrie Inquiry: the Vivian Alvarez unlawful removal case
On 2 May 2005, DIMA Minister Vanstone asked that a second
investigation be conducted, into the detention and removal to the
Philippines of an Australian citizen, Vivien Alvarez. The case was
initially investigated as an inquiry by Neil Comrie, a former Police
Commissioner from Victoria. Before he finalised his investigations the
case was transferred to the jurisdiction of the Commonwealth
Ombudsman. While the final report was published under the auspices
of the Ombudsman, for all intents and purposes the investigation was
done, and resultant recommendations made, by Comrie. For this reason
it will be referred to as the Comrie Report in this discussion.

Corporate governance dysfunction. The Vivien Alvarez case became the
second serious investigation into the conduct of DIMA staff. Vivien
Alvarez is referred to in some documents as Vivien Solon and Vivien
Young. To avoid any confusion, the name Alvarez will be used here. Ms
Alvarez was borne in the Philippines in 1962. In 1984 she married an
Australian citizen and came to Australia, using the name Vivien Solon
Young. The following paragraphs are a precis of facts detailed in the
Comrie Report of the public inquiry into her case (Comrie 2005: 9-24).

In March 2001, Ms Alvarez was found after falling into a deep drain in
Lismore and taken to hospital where she was subsequently admitted as
an involuntary psychiatric patient. She had also sustained spinal
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injuries that limited movement in her arms and legs. The matter was
reported to DIMA by a social worker who thought Ms Alvarez might be
an illegal immigrant. DIMA interviewed Ms Alvarez in May and,
without further investigation, presumed her not to be lawfully in
Australia (what DIMA call an unlawful non-citizen).

In July 2001, DIMA officers took Ms Alvarez from Lismore hospital to
Southport, near Brisbane, for formal interview. During interview she
said she was an Australian citizen, but initial enquiries by DIMA
officers did not confirm this. On two further occasions Ms Alvarez gave
sufficient details for her positive identification but, for reasons Comrie
could not determine, DIMA failed to act on this information. The lack of
diligence and attention in these investigations, involving as they do a
person with serious physical and mental health problems has been
soundly criticised: 'the management of Vivian's case was poor, lacking
rigour and accountability' (Comrie 2005: x). As a result of this lack of
diligence, DIMA chose to remove Ms Alvarez to the Philippines on 20
July, notwithstanding last minute concerns raised by the Philippines
Consulate in Brisbane.

Until this point the Alvarez case shows the same administrative
incompetence as the Rau matter. However, the situation then moved
from being a series of administrative blunders to something far more
serious, and showing a disregard for the rights of Australian citizens
that is appalling. No argument of safeguarding Australia's borders can
justify such illegal activity.
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Two years after her removal, in July 2003, Queensland police enquiries
caused two DIMA staff to search the DIMA databases and establish that
Ms Alvarez had been wrongfully removed from Australia. They both
informed a senior officer who took no action. In August 2003 a
television program Without a Trace showed a photograph of Ms
Alvarez, and another DIMA officer again identified to the same
supervisor that Ms Alvarez had been wrongfully removed. Again that
supervisor took no action. Independently, a different officer who had
seen the television program identified Ms Alvarez as being wrongly
removed, and reported this to a second supervisor. This second
supervisor took no action. Comrie noted that Ms Alvarez's wrongful
removal was subject to 'considerable discussion' in DIMA's Compliance
and Investigations Office in Brisbane in 2004, but still no action was
taken.

Ms Alvarez's unlawful removal was eventually acknowledged in 2005,
but only after her husband in Australia brought the matter to the
attention of the office of the Minister for Immigration. The Comrie
Report notes that, but for this, Ms Alvarez's situation may have
remained unknown to the Australian community.

The Vivian Alvarez case was a much more significant failure than the
Rau case. Officers not only unlawfully removed an Australian citizen,
but failed to remedy the situation when it was discovered. In the
investigation and reporting of the matter Comrie observed that the
DIMA culture appeared to condone this action (Comrie 2005: 61). As
well as possibly being illegal, such an attitude demonstrated a
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fundamental failure of behavioural corporate governance within DIMA
-

a failure in leadership to act, and a failure of that leadership to

ensure the exercise of proper ethical standards. Comrie (2005: 31) found
that this leadership encouraged a culture that was so motivated by the
need to remove people that 'officers failed to take into account the basic
human rights obligations that characterise a democratic society'.

Forced Change. The fallout from the Rau and Alvarez cases caused a

major restructuring and rebuilding of DIMA, and a significant
admission from departmental secretary Bill Farmer:
it is distressing and unacceptable that our actions have in respects fallen
so short of what we would want and what we understand the
Australian people expect. We are deeply sorry about that (LCRF 2005: 9)

Additional cases
Following these investigations, DIMA searched its records and
discovered

a

further

202

cases

that

might

have

involved

maladministration along the lines of Rau and Alvarez. Over the next 12
months those 202 initial cases grew to 247. While the old DIMA
administration did voluntarily search its records to find these cases, it
was in no position to do otherwise because further independent
discovery of such cases would destroy what little credibility in its
operations that remained, and in turn reflect badly on government. If
DIMA had not demonstrated a change in attitudes towards open
inquiry the discovery of further cases would have been indefensible. All
cases were referred to the Commonwealth Ombudsman who devoted
considerable resources to them and, after nearly two years of
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investigations, issued the report on his examination on the last of them
on 2 June 2007. The findings reinforced those of Palmer and Comrie.

In the analysis the Ombudsman released 214 separate reports on cases
that showed, at best, poor administration and incompetence, many
involving poor treatment of persons who were mentally incapacitated 
arguably the most vulnerable in Australian society. As well as 11
individual reports on particular cases, the Ombudsman released the
results of his investigations of the final 226 DIMA cases as four omnibus
reports, noting that the majority of the 226 were lawfully in Australia,
including 15 who were Australian citizens - and therefore had a right
to remain in the community and were improperly detained.

The Ombudsman divided these last 226 cases into four groupings:
detention processes; data problems; notification problems; and other
legal issues. In the detention area the Ombudsman found that of 70
persons referred by DIMA, 64 had been wrongfully detained, either
because they were Australian citizens or held valid visas. The
Ombudsman found that of a further 45 cases that were referred because
of possible wrongful detention, 42 persons were unlawfully detained
because of data recording errors: not entering data correctly, failing to
reconcile inconsistent data, or failing to actively manage a detention
case. Even where correct decisions had been made there were problems,
with the department failing to correctly notify 16 out of 21 referred
cases where a visa had been cancelled, meaning those people still had a
right to appeal that decision.
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In August 2007, the Ombudsman published Report 11/2007 drawing 10
lessons for public administration from the investigations into DIMA
(Commonwealth Ombudsman 2007). These lessons are summarised in
Appendix 15. All 10 lessons have implications for

corporate

governance, but most significantly the Ombudsman notes: 'a constant
theme: that individual officers should not be singled out and shoulder
all blame for what has gone wrong. The mistakes and failures were the
consequence of systematic administrative problems' (McMillan 2007: 2).

The Ombudsman Report, in making findings of lessons that might
apply to other APS agencies, did not highlight the failures in
departmental leadership that Palmer and Comrie identified in DIMA,
of allowing a culture of illegal activity to grow. Presumably, this means
that the Ombudsman viewed these corporate governance failures as
unique to DIMA and not considered of application to other agencies,
although such a finding is curious as other organisations, particularly
those with investigative functions, could usefully learn from DIMA's
difficulties and solutions.

DIMA's initial response to the enquiries
DIMA responded slowly and guardedly to the allegations of
impropriety and maladministration. Initial denial was to be expected as
a result of DIMA's culture of defensiveness, and this proved to be the
case almost immediately after the enquiries began into the Rau and
Alvarez cases. Officers continued to make statements defending the
decisions even after the consequences were known. One of the more
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disturbing statements to come out of the enquiries into DIMA
administration was the observation from Professor McMillan that:
Some of the officers interviewed by Mr Comrie said that they indeed
thought that the hasty removal of Ms Alvarez was an exercise in good
performance rather than an exercise in defective administrative
performance. So it starts from the act and flows down through the
department. (LCRF 2005: 72)

A belated acknowledgement of duty to the public eventually emerged.
Secretary Farmer publicly acknowledged the departmental failure
before the

(Australian) Parliamentary Legal and Constitutional

Legislation Committee (LCLC) in May 2005: 'it is distressing and
unacceptable that our actions have in respects fallen so short of what
we would want and what we understand the Australian people expect'
(LCLC 2005).

While publicly welcomed, the effect of this within DIMA is debatable.
During research it became evident that the organisation manifested a
degree of 'vertical solitude' (Zussman and [abes 1989) in that the views
at the top of the organisation were not necessarily shared by others,
even by those relatively close to the secretary, such as members of the
chief advisory committee. Such isolation from staff is not unique to
DIMA, in that most large departments have distinct organisational
functions that, particularly in the larger more complex agencies, do not
necessarily work well together.
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Further contributions to the problems
Three major contributors to DIMA failure, discussed in Chapter 7,
positioned DIMA poorly for the extraordinary challenges it experienced
with the Palmer and Comrie Inquiries in 2005. Its history of internal
tension from simultaneously administering beneficial and coercive
outcomes, its attitude to law, and purchaser-provider arrangements all
contributed to this predisposition to failure. Further management issues
were identified in the Palmer and Comrie Inquiries. Reactive problem
solving and 'formulation of policy on the run' (Palmer 2005: viii-ix), and
an unduly cautious approach to issues of privacy, described by Comrie
(2005: xv) rather flatteringly as 'misinterpretation'. These conspired
with the other problems to make failure almost inevitable. This failure
was further exacerbated because DIMA failed to identify that the
intensity of public attack was far greater than it had experienced in the
past, and this resulted in a lag before realising the department's time
proven response of ignoring and denying problems would not work on
this occasion.

However, there were three further issues that needed to be examined to
complete the picture of DIMA's corporate governance problems:
• DIMA's culture of 'lawfulness'; and a related matter of the language
of command
• negative organisational citizenship behaviour; and
• lack of oversight of departmental activity.
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Culture of 'lawfulness'. As noted in Chapter 7, all officers in DIMA who
were interviewed as part of this thesis research, identified 'lawfulness'
as a key component of the department's operations. In fact the four
respondents interviewed used this term in describing the department's
corporate governance arrangements, on eight occasions. No respondent
from any other department used this term, nor did those interviewed in
DIMA in 2006 following the reports into the Rau and Alvarez affairs.
This concentration on 'lawfulness' is significant in light of subsequent
events.

A comparable organisation in regard to attitudes to law was the
Australian Customs Service in 1993, which encountered similar failure
to DIMA with the Midford-Paramount case, where Customs were
heavily criticised for prosecuting, and bankrupting, an importer. A
subsequent parliamentary inquiry found that Customs 'was at best
incompetent, or at worst conspiratorial and deceitful' (Mercer, 2003: 1).
Damages of $27m were paid to those affected. The result for Customs
was similar to DIMA's with major organisational restructuring,
replacement of its leadership, and a program of comprehensive cultural
change. The lessons from Customs were apparently lost to DIMA. It
would indeed be unfortunate if DIMA's lessons were likewise ignored
by other agencies.

An organisation that prioritises lawfulness over correctness and merit,
will invariably encounter difficulties. Lawfulness of decision does not
equate to the merit of the case. The discussion in Chapter 4 under the
heading 'Tensions of prescription and guidance' explored the basis of

190

this issue in detail, but particularly relating to the black-letter law
concept of 'if it's not unlawful, then its right'.

The language of command. The issue of whether guides, such as codes
of conduct, can be enforced was first raised in Chapter 2 when
considering the accountability and control gap in the APS. In Chapter 7
under 'Attitude to law' the matter of DIMA employees operating in an
environment where some confusion could arise in interpreting some
laws one way within Australia and differently overseas, was explored.

In 1994 a further potential for staff confusion was added to the mix,
dealing with the enforceability of DIMA directions, involving a staffing
case in the Federal Court. That case reinforced the black-letter law
approach in DIMA by establishing that general guidance could not
demand a public servant perform his or her duty, only a direction in the
'language of command' could be enforced. The case involved DIMA
taking action to dismiss one of its employees and, while being
supported at the Australian Public Service Commission's Disciplinary
Appeal Committee, was subsequently over-ruled in the Federal Court.
In Phillips v Disciplinary Appeal Committee (1994) 34 ALD 758, the Federal
Court ruled that an agency could not issue instructions that were
binding on a staff member, and could not sanction staff for breaching
those instructions, if the instructions were described as 'policies,
procedures or guidelines'. For a document to be a binding direction, it
needed to be expressed as such. This view has been endorsed as
recently as 2005 by the Australian Public Service Commission:
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The word 'instruction' ... should be confined to such commands as are
unequivocally intended to create new legal obligations ... [An
instruction] should be tightly drafted, using the language of command
throughout, and specifying exactly what actions officers should, and
should not, take (Case Study 4, APSC2005: 3).

This decision was widely discussed at all levels in DIMA, and it is
reasonable to expect departmental staff to be aware that an instruction
not issued in the 'language of command' was not binding. Factor in that
DIMA administered legislation that resulted in decisions that might in
other circumstances be, despite being beneficial to the client, contrary to
Australian discrimination laws, and there may have been some
explanation of why some staff would have focused on the absence of a
specific black-letter approach, as allowing actions that might otherwise
be thought improper. This created a requirement for DIMA to address
this issue in its informal corporate governance elements, and especially
in its organisation leadership. DIMA's failure to do so resulted in an
inadequate emphasis on the broader issues of fairness and proper
conduct, because these matters could not be presented to staff in the
language of command. In some organisations this might be worrying,
but it represents a very significant problem in an organisation that
routinely deprives people of their liberty.

Over-achieving government requirements. As well as difficulties in
preventing and sanctioning inappropriate conduct, there was a second
behavioural issue of the culture of an organisation that encouraged, or
passively allowed, inappropriate behaviours to develop. This issue was
first raised in Chapter 4 in relation to tensions between prescription and
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guidance in codes of conduct, and further developed in Chapters 6 and
7 under the heading 'Over-achieving'. This will be further elaborated
here.

For the

purposes of this thesis over-achieving refers to APS

organisations doing more than the government had expressed it
wanted, and the roles of individual employees in the organisation can
be generally described as organisation citizenship behaviour (OCB):
where leaders establish behaviours in their staff by setting a climate
'which sends a signal about the imperatives of a given setting'
(Schneider, Ehrhart et al. 2005: 1018). This is typically described as
employees willing to ' go the extra mile' to achieve what they believe the
organisation they work for wants, as set by their understanding of the
underlying values of the organisation. For instance, a shop assistant
who stays back without pay to assist a customer, because customer
service is valued by that proprietor, is exhibiting positive OCB. Such
behaviour is not set by the published rules of operation in the
organisation, but employees understand

the unwritten desired

behaviours encouraged by their leaders.

While OCB can be very positive for an organisation, it can however also
have potentially negative ramifications where, for example, an
employer either promotes negative values, or allows such values to
grow in an organisation's culture. As an example in DIMA, if the
government wanted unlawful non-citizens removed from Australia,
then achieving set targets was clearly good, but DIMA went much
further than that by establishing a climate (through the behaviours of
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senior staff) that emphasised exceeding targets was better, because of
the resulting departmental financial gain. This effectively endorsed
increased activities. Some activities were positive, such as granting
more visas to deserving persons, but some activity had negative
connotations, such as endorsing increased deprivation of liberty,
irrespective of circumstances, as desirable. This climate in turn led
individuals in the organisation to believe they were achieving
government objectives - achieving 'success' for the organisation - by
detaining and removing more and more people: that is, doing more
than was required, or over-achieving. DoFA reinforced this climate and
belief formally, by rewarding excesses with additional funds through
the purchasing agreement. This led to two imperatives that fostered a
climate of highly desirable OCB to deprive people of their liberty for
financial reasons: one internally through the DIMA leadership group;
and a second externally through DoFA. Both imperatives could be seen
as having the implicit endorsement of government. Again, strong
corporate governance would be required to set the proper tone for staff
to exhibit, and prevent such OCB being taken to excess and producing
consequences that were contrary to government interests.

Lack of direct oversight. The final observation here relates to oversight.
In the case of DIMA, the parliamentary committees charged with
overseeing DIMA operations, while active, did not perform at a level
that prevented the failure of the department. Likewise, safety measures
through independent oversight, that had proved effective in other
jurisdictions, did not operate other than in a general way through the
Ombudsman and HREOC. As previously noted, advice from both these
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agencIes was ignored by DIMA if inconvenient. Most agencies that
have the power to adversely affect the lives of the public have external
monitoring of their activities. Such specialist bodies do exist in other
areas, such as the police with independent commissions against
corruption, doctors with medical review boards, and even national
security agencies through the Inspector-General of Intelligence and
Security. However, other than in the very narrow field of reviewing
migration and refugee decisions, the immigration function lacked a
dedicated oversight body with powers to independently, and of their
own motion, investigate and report on departmental activities. While
the Ombudsman had some powers in this regard, that organisation
generally only reacted to complaints lodged with it.

The absence of such an oversight body in an area of activity where
persons can, to use Palmer's phrase, 'be so adversely affected' means
another potential balance in the immigration system was absent. This in
turn placed even more emphasis on DIMA having its corporate
governance framework working effectively.

DIMAin2007
Many of the issues raised in this thesis were being addressed in 2007 as
part of the re-invention of DIMA under a new secretary and executive
management group (see for instance Metcalfe 2006). In fact substantial
recruitment has occurred since 2005, resulting in large numbers of staff
(including senior executive staff) joining the department, in order to
remove some of the holders of old cultural views and introduce new
ones.

Accompanying

these

cultural

changes

are

substantial
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modifications to both external scrutiny, and internal corporate
governance mechanisms. In relation to external scrutiny Senator Bartlett
sought assurances from the Ombudsman that 'we are not all back here
in five years time having the same conversation'. The Ombudsman
responded by stating that independent oversight of DIMA's operations
would be required into the future:
The government has accepted that there should be an independent
oversight body dedicated to the task and properly resourced to
undertake it. That is the role my office is undertaking. It is a concern to
us that, though we have been reviewing it for 28 years, these things
happened. It is now part of our responsibility, with the new role and the
enhanced funding, to ensure that reports of this kind need never be
written again (LCRF 2005: 76).

While the Ombudsman's operations were expanded in 2005 to include a
role as Immigration Ombudsman, it remains unclear whether this role
will be other than a reactive one.

Notably, and understandably in an organisation whose behaviour has
been subject to such public criticism, there has been a recent emphasis,
and focus, on values and standards: 'DIMA plans to promote values
that are important to it, what we will live by. I'm looking at 4-5 words
to indicate values ... values reflect and are part of corporate governance
- who we are, what we do and what's important' (DIMA Secretary
2006).

DIMA documentation of its corporate governance arrangements in 2007
shows a more balanced framework for corporate governance, focused
on process, outcomes, and behavioural elements, at least when
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compared to 2004 (see for instance Appendix 16). Secretary Metcalfe
notes the rebuilding of DIMA that started in 2005 is ongoing (Metcalfe
2007: 7). The

substantial staffing changes, and especially the

replacement of the entire senior executive of the department (secretary
and deputy secretaries) and nearly half of the DIMA SES potentially
provide both new operating paradigms and new ideas from outside the
traditional DIMA culture. However, it is unlikely that any other course
could be thought of as reasonable, considering the political and
administrative failures of the previous administration. The new regime
of course creates a new set of challenges, and the corporate governance
arrangements need to keep pace with the challenges of substantial
cultural, and staff, changes. In particular any organisation undergoing
such radical change may be exposed to vulnerability through the loss of
corporate knowledge, so these changes bring threats as well as
opportunities. For that reason evaluating the success of the changes,
and especially the corporate governance changes, will be important.
There has been as yet little mention of success in DIMA business
documents, so close monitoring is required.

In 2004 DIMA maintained its complex operations through its policy

divisions, as outlined in Chapter 7. Also in Chapter 7, reference was
made to the fact that the

corporate governance arrangements

established in DIMA during 2005 and 2006 have focused, amongst other
matters, on cultural change. This is important because the complexity of
DIMA's operations remained an issue in 2007. In fact some of the
administrative arrangements had become even more complex. The
central office had expanded into six already complicated operational
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and five corporate Divisions, a growth from five and four, respectively.
The six operational divisions remained functionally based and
essentially the same as in 2004, but with the old Border Control and
Compliance Division being split into separate Border Security and

Compliance Policy & Case Coordination in an attempt to better focus the
organisation on these matters, that had caused public censure following
the Palmer and Comrie Inquiries. In the corporate area, the Business
Solutions Group was split into two divisions, Systems Delivery and IT

Services & Delivery, suggesting a greater emphasis on information
technology, with the remaining corporate functions being reassembled
into a Client Services Division, a Legal Division and a grab-bag Division of

Ministerial, Corporate Support and Assurance. Importantly, little change
occurred in the department's delivery systems outside Canberra. They
remained essentially the same as in 2004, based on eight State and
Territory offices and 10 geographically-based overseas regions. This
reflects the centralised approach in DIMA, of initiating change at the
centre and seeking to implement that change outwards to the regional
administrations.

Reflecting this centralist approach, by 2006 DIMA had established
structural governance arrangements based around its audit and
evaluation function, through a separate Governance and Assurance
Branch reporting directly to a deputy secretary. These arrangements
were not as concrete as those in DAFF, which has a Branch dedicated
solely to corporate governance, but were perceived to work effectively
as part of the cultural change program underway in the department.
DIMA's new policy structure appeared to have been consciously
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complemented by formal components of corporate governance as
demonstrated by its corporate governance committees (Appendix 16),
and the department's emphasis on ethical conduct and governance
augers well for the informal component. In an attempt to offset the
introspective culture in DIMA, a Deputy Commonwealth Ombudsman
and Deputy Public Service Commissioner were invited, and accepted,
invitations, to sit on DIMA's Values and Standards Committee, a sub
committee of the secretary's chief advisory body, the Executive
Management Committee. The Values and Standards Committee has an
additional two community representatives amongst its 13 members. It
was established to:
• consider departmental processes from an ethical perspective,
• advise on, suggest strategies to improve understanding of, and
monitor values and standards in DIMA, and
• advise on how to manage cultural change and corporate behaviour
(DIAC 2006: 7).
This does not appear, however, to provide a channel for staff to voice
concerns about individual or organisational behaviour.

Further external advice is gained through the Ombudsman being
represented on the DIMA College Advisory Board which oversights the
DIMA College, a virtual college with no campus, that was established
to address the significant training issues in the department identified in
the Palmer and Comrie reports.

DIMA has put in place formal mechanisms that support the
behavioural elements of corporate governance including the promotion
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of cultural change and ethical conduct. It is less clear how these
arrangements may address other issues raised in the Palmer and
Comrie Reports such as encouraging freedom of expression, and
especially encouraging staff to raise matters that need attention, and
ensuring those who question the status quo, are not victimised. While
such administrative arrangements are proof of observing the letter of
the criticism raised, there is yet evidence that they actually work.

However the public statements from the secretary and departmental
publications suggest attitudinal changes are occurring (see for instance
Metcalfe 2007). The full acceptance of adverse findings in recent reports
from the Australian Transport Safety Bureau (ATSB 2006) and
Ombudsman supports this view. Evidence of progress, but short of an
acknowledgement of an achievement of cultural change, was noted by
the Ombudsman in July 2007:
the Ombudsman acknowledges that DIAC has been working to address
many of the issues identified in these and other reports for the past two
years and is making significant headway in its process of reform
(Commonwealth Ombudsman 2007: 1).

Similarly, the Human Rights Commissioner has also observed:
it is clear to HREOC that the Department of Immigration and
Multicultural Affairs has gone to great lengths to improve the approach
and attitude of staff towards detainees in immigration detention centres
over the last year (HREOC 2007: 6).

Formal elements of corporate governance are now represented in
DIMA's strategic documentation, although not by that name, and a
number of Chief Executive Instructions have been issued dealing with
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governance. This is a marked change from DIMA 2004. Some changes
make a statement that at first appear cosmetic but are in fact a way of
subtly influencing staff. For instance, what might be called executive
sub-committees in most agencies are called governance committees in
DIMA. These six governance committees are supported by four
strategic policy and steering committees and are listed in Appendix 17.

The key strategic document used in DIMA is its statement of three core
strategies. These underlie all activity in the department:
• Being an open and accountable organisation;
• Having fair and reasonable dealings with clients; and
• Having well trained and supported staff.

All three address the recommendations of the Palmer and Comrie
enquiries. The first two deal with behavioural aspects of informal
corporate governance matters, establishing the tone for cultural change
away from the traditional, introspective DIMA of the past. The third is
more by way of a supportive strategy to achieve the first two. The
Palmer and Comrie Reports recommended cultural change, timeliness
in activity, removal of a denial mentality, recognition of poor cultures
that needed changing, involvement of staff to resolve problems,
implementing change, and review.

While a system to measure the success of these new arrangements is
noticeably absent, this is may be explicable by of the fundamental need
for concentration on early, and substantial, behavioural change in the
department. However, were success measures to remain absent over
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time there would be room for concern. The secretary spoke of measures
of success at the time of interviews in 2006, although their adoption
more widely within the department remains a question; as the current
secretary notes generally about his reform program '[it's] too early to
tell' (Metcalfe 2006b). The interviews of DIMA staff below secretary
level in 2006 gave little indication the secretary suffered the degree of
vertical solitude of his predecessor, with all those interviewed below his
level being informed and positive about corporate governance changes.
The process and outcomes focuses appeared prominent:
corporate governance is the overall leadership of the organisation. The
management arrangements and systems in place that run and control
outcomes ... we have gone back to first principles - establishing the
purpose of the department and developing outcomes related to those
(Metcalfe 2006b).

However, the behavioural focus had gained much greater attention,
with the department's core values focusing on openness and
accountability.

DIMA problems solved?
Since the departmental reorganisation a number of challenges have
become manifest in DIMA. Some of these arise from the added
complexity of the expanded department. For instance, as a consequence
of large numbers of new employees, there are issues of training, and the
competency of staff to perform their duties. This challenge is combined
with resourcing pressures from a large reform agenda, the need to
redress older, inappropriate cultures, and the potential for what one
senior executive described as 'change fatigue', where staff are subject to
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so much change that they fail to cope. Two of these challenges will be
discussed below. The first deals with structural arrangements, the
second with behavioural. Both of these raise concerns that corporate
governance in DIMA is not yet capable of addressing major challenge,
although there is some mitigation in that the extent of change required
in the department is considerable and two years may be too short a
time frame for them to have pervaded the organisation. Additionally
the lags in policy dissemination and cultural change identified in
Chapter 7 suggest that the department might remain vulnerable for
some time.

Testing corporate governance
Examining DIMA's recent performance in its administration will give
some idea as to the effectiveness of its change strategy. While it is
acknowledged change is an ongoing process, this have been underway
for several years and examination of the current DIMA administration
should give some evidence of the degree of success. An example in each
of the 'formal' and 'informal' corporate governance components will be
explored.

Formal corporate governance: budgeting
Formal corporate governance involves the 'hard', measurable issues
such as structures and performance, although performance also has
some informal elements. As with all departments of state, DIMA
operates using taxpayer funds, obtained through the parliamentary
appropriations process. It is incumbent on the department, as with all
budget-funded agencies, to manage these resources ethically and
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appropriately. DIMA was provided with a 20 per cent increase in funds
as a direct result of the Palmer and Comrie enquiries into its operations.
Secretary Metcalfe went to some pains, in his public addresses on
change in DIMA, to explain that a significant use for this additional
funding was to address deficiencies in departmental operations
identified in these Reports and that '$780 million in additional and
redirected funding [was] to be spent over [the next] five years' in doing so
(Metcalfe 2006: 6). Notably the establishment of revised corporate
governance arrangements and planning were specifically earmarked as
tools to address these issues. It is somewhat surprising therefore, that
the department developed financial problems and the Finance Minister
agreed to an overspend of $55.4 million for the 2005-06 financial year
(LCRF 2007: 18). In his public speeches, Metcalfe made much of the new
formal corporate governance arrangements and, in particular, the
capacity of his oversight committees in the organisation to guide DIMA
through a period of change (see for instance Metcalfe 2006a, 2006b,
2007). However, in December DIMA was forced to terminate a large
number of contracts with non-ongoing staff, and tighten its expenditure
controls, apparently due to financial pressures. These terminations
appeared arbitrary and occurred without consultation with operational
areas as to the necessity for continuing the work to be done by these
staff.

Such drastic action occurring so soon after the injection of considerable
additional funding does not auger well for the effectiveness of DIMA's
new structural arrangements. Indeed it is strongly suggestive of poor
financial planning and management. In any organisation this would be
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a matter for concern. In a department that has been subject to such
public scrutiny as DIMA, and which as a result has had it resources
substantially increased, such a situation should raise considerable
disquiet.

Informal corporate governance: fishers
Informal corporate governance includes the 'soft' and, usually, difficult
to measure matters, such as leadership, and oversight of behavioural
matters, discussed in the Chapter 7. These informal corporate
governance mechanisms are especially important in addressing the
human rights and fairness issues raised in the Comrie and Palmer
Reports.

A suitable test of these is available: the manner in which DIMA deals
with 'illegal' foreign fishing. The illegal foreign fishing environment is
not dissimilar to that which existed for the apprehension, detention and
removal of unlawful non-citizens. In a similar way, persons are being
deprived of their liberty, and there is some public support and
considerable government rhetoric (see for instance AFMA 2007: 1) for
'punishment' of those that 'poach' Australian fish stocks: 'we won't
muck about in securing Australia's sovereign waters and protecting the
economic interests of the Australian people' (Nelson 2006: 2). To this
environment is added a further complication - the pressure from other
agencies to fulfil what they perceive to be their objectives. A test of
DIMA's new corporate governance arrangements is to look for evidence
that the department is exercising appropriate care for detained illegal
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fishers in such a way as to avoid the mistakes highlighted in the recent
Palmer and Comrie Reports.

Secretary Metcalfe has made much of the capacity of the new leadership
in DIMA to be able to address the cultural problems of the past. There
are activities within DIMA, such as the management of illegal foreign
fishing, that have continued through the entire period of the change
process in the department. Such areas provide a test for the presence of
past cultures and serve as evidence of whether DIMA's new
arrangements are working. Importantly, were these activities to be
poorly managed, they have the capacity to undermine the corporate
governance changes achieved, by providing evidence of old negative
cultures still being sustained in the new organisation. The potential
exists for these activities to come to public notice and repeat the
notoriety of the Rau and Alvarez cases.

Horizontal corporate governance. There is one matter that can divert
attention from consideration of this issue and this will be dealt with
first. The coordination of administration and policy relating to foreign
fishers in Australian waters is a matter for the Australian Fisheries
Management Authority (AFMA), a statutory authority attached to the
Department of Agriculture, Fisheries and Forests. It executes this task
using Customs and Australian Defence Force assets to apprehend
fishing vessels and bring their crews to Australia for possible
prosecution. On arrival they pass into immigration detention, where the
law demands they be treated as unlawful non-citizens. Other
Commonwealth agencies involved include the Australian Quarantine
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and Inspection Service, the Great Barrier Reef Marine Park Authority,
the Attorney-General's Department, the Australian Federal Police and
Commonwealth Director of Public Prosecutions (Nelson 2006: 1).

There are some inherent difficulties in dealing with the management
and control of accountability arrangements for illegal fishing in
Australian waters through a whole-of-government approach involving
the horizontal coordination of these 10 agencies. For example, the
agencies have differing responsibilities, and objectives that do not
necessarily align with each other, and in particular the existing vertical
accountability mechanisms in the public sector where individual
agencies report upwards to a single minister 'do not adequately
accommodate horizontal programs of service delivery' (Ryan and
Walsh 2004: 3). While horizontal corporate governance adds a layer of
complexity to considering the handling of foreign fishing in Australia,
this dimension will not be further examined here other than in its direct
impact on DIMA, because, while a worthwhile field of study, it is not
critical to the issue of testing the traditional vertical arrangements in
DIMA. However, it should be noted that horizontal coordination issues
create a further pressure on DIMA to ensure its corporate governance
arrangements can adapt to, and work effectively with, this new
dimension.

The complexity of competing agendas. The complication of differing
obligations and responsibilities amongst agencies deserves further
consideration because it illustrates a significant challenge to DIMA's
culture

and

corporate

governance

arrangements.

DIMA

can
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administratively detain persons for short periods of time in order to
remove them from Australia as soon as is reasonably practical. This can
create an apparent conflict with AFMA, who seek to hold fishers for
longer periods while they prosecute them for fishing offences. These
conflicting requirements create tension in the application of law. The
Migration Act demands fishers be immediately removed from
Australia, but the Fisheries Management Act demands they be retained
in Australia for prosecution purposes. DIMA appears to acquiesce to
the AFMA requirements and retains fishers in Australia, and thus
strains the legal basis of administrative detention, to the extent that
DIMA may be unlawfully holding fishers in prison. So, as with the
Alvarez case, there is a legal issue of DIMA possibly acting unlawfully.
In 2007 the department still appeared unable, or unwilling, to resolve
this potential illegality, so DIMA fails this test of its corporate
governance arrangements. The comments by the Ombudsman in the
Rau and Alvarez cases, relating to the attitudes manifest in 2005, are
apposite. It is unfortunate that they apply equally well in 2007:
the view was that the welfare matters are not comprehended by the
phrase 'reasonably practicable', that 'reasonably practicable' limits the
range of relevant criteria and that a separate inquiry into welfare matters
does not come properly within the scope of that (LCRF 2005: 70).

A second consideration is the public use of derogatory terminology, just
as it was with DIMA's handling of the MV Tampa episode when
asylum seekers were publicly derided and the term 'queue jumpers'
was promoted by the government (see for instance Four Corners 2000:
1). AFMA, the policy agency coordinating possible illegal fishing
activity in Australian waters, uses the term 'illegal foreign fisher' to
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describe the crew of ships suspected of fishing illegally in Australian
waters. This term is also used by the other agencies involved. The
difficulty with this usage is that the majority of 'illegal' fishers are in
fact not illegal, they are convicted of no offence and most are returned
to Indonesia without being charged with any offence, let alone being
convicted of one. For instance, in 2005-06, 2,888 illegal foreign fishers
were apprehended for alleged fisheries offences. 2,691 of these were
subsequently removed (DIMIA 2005: 113). Of the 2,888 detained fishers,
only 468 were prosecuted, and 460 (less than 16 per cent) were
convicted of any offence (AFMA 2005: 74). 'Illegal foreign fisher' is
clearly a term that suits AFMA which has a brief to stop, or at least
discourage, foreign fishing, but it is a term that is not conducive to the
spirit of DIMA's new culture of openness and client focus, to say
nothing of legality. DIMA leadership needs to again address the
possible negative OCB that could flow from this terminology.

Attitude to law. The danger of exceeding lawful limits in apprehending
and detaining vulnerable people in Australia was discussed earlier in
this Chapter. In a similar way, care is needed to ensure the detention of
foreign fishers does not parallel the improper detention and removal
cases discussed above. In the case of fishers, the line between detention
and imprisonment can be blurred and effectively produce an outcome
which is a punishment of fishers. This is important because, under
Australian law, only a court can punish and imprison a person. This has
been law since the Magna Carta of 1215. It is, however, lawful for a
person to be administratively detained for a short period of time for
specific purposes. In the immigration context, detention is allowed only

209

to determine a person's identity, security status and health risks/needs,
and to enable DIMA to remove them from Australia 'as soon as is
reasonably practicable' (DIAC 2007: 4). If these are not the reasons for
detention then that detention could be argued to be arbitrary and/or
punitive, and therefore detaining a person is beyond the power of the
government (or one of their agencies acting on their behalf), and
consequently unlawful.

International law. Another complication is the impact of an
international seafaring treaty ratified by the Australian government, the
United Nations Convention on the Law of the Sea (UNCLOS).
UNCLOS imposes a mandatory duty on signatory nations to allow
foreign owners to recover their fishing vessels through a bonding
process and specifically prohibits the imprisonment of fishers for
fishing offences. Australia is selective in that it enthusiastically
embraces, and attracts the bilateral support of both conservative and
Labor governments in Australia for, the UNCLOS provision that allows
the declaration of a 200 nautical mile exclusive economic zone around
its coastline, but other provisions such as bonding and imprisonment
appear to be ignored. This highlights another aspect of the selective
interpretation of law that was discussed under the heading 'Attitude to
law' in Chapter 7, and creates further similarities to the situation
surrounding the Rau and Alvarez cases.

As at 2007, there is no clear evidence of attempts by DIMA to safeguard
the vulnerable population of fishers, and especially fisher children. The
term illegal continues to be used, and there is no evidence that DIMA
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leadership is addressing the issue. The existence of such a clear parallel
to previous maladministration and corporate governance failure is of
serious concern.

A further vulnerable group. The term 'fisher' has been adopted by the
Australian government to describe those fishing in Australian waters,
presumably to avoid a charge of sexism in using the term 'fishermen'.
Indonesian fishers come from undeveloped Southern areas of the
Indonesian archipelago and are usually subsistence fishermen with
little or no formal education. As such they can be expected to be largely
ignorant of Australian law, and have little knowledge of Australian
society and could consequently fall into the category of vulnerable
people. This is even more so for fisher children as young as nine years
of age who are held in detention, frequently without a parent or
guardian. DIMA appoints a 'minder' (usually a fellow crewman) to look
after these children, despite the fact that the crewman probably has
little capacity to assist the child. DIMA has decided that no legal
guardian is required to safeguard the rights of these children. When
returning them to Indonesia it presumes the 'minder' is a fit and proper
person to escort the child to his home village. Fishers, including
children, are not returned to their homes, rather DIMA arranges for all
detained fishers to return to a major port in Indonesia, such as Kupang
in West Timor. No follow up is made to ensure their safe return to
homes that can be 1,000 km from Timor, involving potentially
hazardous sea voyages.
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When detained in Australia, fisher children are held in 'alternative
detention' which is normally a back-packer style motel. The motel is
low standard and crowded with several children to a room, but the use
of the term 'motel' tends to assuage fears of poor accommodation and
gives cosmetic service to the DIMA policy of no children being held in
detention.

Their ignorance of Australian law, and poor or no access to legal aid
makes fishers an especially vulnerable group, and thus in need of
special attention. The subgroup of children in this cohort, being below
legal adult age, is an even more vulnerable group that requires
particular care. The practices of holding these children in detention
(however gilded that detention cage may be) appears difficult to
defend, but is justified by the government using an argument that they
threaten Australia's sovereignty and security (Nelson 2006: 2). The
management of this group provides a reasonable test of DIMA's new
corporate governance arrangements as exemplified by the leadership
and culture it fosters and maintains - a test that DIMA clearly fails.

The assumption culture. The Palmer Inquiry criticised DIMA for its
,assumption culture' that assumed people were unlawful unless they
could prove otherwise (Palmer 2005: 168). The use of the term 'illegal'
in relation to fishers can bias staff towards assuming guilt unless there
is strong leadership exhibiting proper tone at the top, and taking
positive action to offset these assumptions. The term 'illegal' should not
be used as a pejorative that has the potential to affect the way those in
authority deal with them. This has unfortunate parallels with previous
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public use, by the government, of the term 'queue jumpers' and
'illegals' to describe unauthorised boat arrivals at the time of the MV
Tampa, when the majority of these so-called illegals on the Tampa were
ultimately granted refugee status.

Communicating the message
DIMA officers have extraordinary powers to detain a person without
charge and hold them until their identity and immigration status is
established. In many senses this is far greater power than that held by
the police. Persons who exercise such powers must be properly trained
not just in their authority to act, but also in their responsibilities to
exercise those powers lawfully, humanely and in accordance with
human rights. A corollary of this is that mechanisms should exist to
allow people who have such powers to feel they can raise concerns
about the exercise of that power by themselves or others. The capacity
for DIMA to encourage this will be a further test of its new corporate
governance mechanisms.

Walking the talk. The view expressed by some senior officers that the
removal of Vivien Alvarez was an example of good practice suggests
that the organisation in the past tolerated views that could not stand the
test of common sense. The omissions of senior officers in not taking
action to remedy a catastrophic mistake identified by their staff suggest
DIMA actively discouraged employees to question what they did.
These omissions led to

a culture where acting according to

departmental direction was more important than observing the law, or
possibly even the individual's conscience. Such a culture requires overt
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and specific attention to demonstrate that this view is ethically and
morally wrong.

There is evidence of such attention in DIMA's formal corporate
governance arrangements, in the establishment of the new Values and
Conduct Committee, and especially the involvement of the offices of
the Commonwealth Ombudsman and Public Service Commission.
However, apart from public statements that employees should make
,courageous' decisions there still does not appear to be an informal
mechanism to support DIMA employees if they wish to be courageous.
Even were such mechanisms to exist, there would still be a requirement
to demonstrate that they can be used without fear. Courageous action
can be short of whistle-blowing and should not involve employees
putting their conscience ahead of their employment. It relates to formal
mechanisms to encourage questioning of the norm. For instance, there
is little evidence of public commendation of those that raised the Vivien
Alvarez affair within the organisation, notwithstanding that they
attracted praise from the Palmer and Comrie Inquiries is noteworthy.
There is also no evidence of the existence of formal mechanisms that
provide confidence to staff that they can question departmental activity
without fear of reprisal. Such reprisals can fall short of dismissal, a
perception that raising such concerns is career-limiting may be
sufficient to silence aspirational public servants. This was one issue
raised by Palmer: the reluctance of staff to raise matters that might
adversely affect themselves. Public examples of positive outcomes for
people who do the right thing are required, but these are not yet
evident in DIMA.
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Lessons
In terms of lessons, the fact that the most 'intensely scrutinised agency
in the Commonwealth' could fail, as it did Rau and Alvarez, is the first
key learning. The need for agencies to maintain a clear focus on
informal

and

formal

corporate

governance elements,

and

the

importance of the leadership element in addressing overt and covert
culture are further key learnings. Should an agency share some of
DIMA's other vulnerabilities, then it needs to look to its arrangements.
Other features of DIMA that contributed to its vulnerabilities are listed
below.

The importance of the lessons here is that there is no evidence that any
of the issues raised in this thesis, other perhaps than that of DIMA
being the most reviewed agency in the Commonwealth, are unique to
that department. The failure in DIMA has been subject to considerable
concern at secretary level in the APS (see for instance Peter Shergold at
ABC Online 2006), and the findings of this thesis research provide little
comfort for secretaries, and suggest that their concerns are warranted. It
would therefore be sensible to examine the DIMA problems in the
context of other agencies to determine if similar vulnerabilities exist in
those organisations.

This chapter has detailed the failures of DIMA during 2005 and
provided an explanation of why these occurred. The research has also
indicated that DIM A remains vulnerable to failure through its
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continuing treatment of 'illegal fishers'. The chapter highlighted some of
the lessons that may well apply to other agencies, who manifest some
or all of the vulnerabilities DIMA demonstrated. These vulnerabilities
can be summarised as an organisation that exhibited:
• complex operations that included a history of tension between
activities that encourage silos, such as simultaneously denying and
encouraging entry to Australia;
• a routine lack of relevant public scrutiny because activities were
guarded against public attention, with a self-serving interpretation of
privacy principles to support this;
• an insular, introspective culture that manifests itself in the
organisation as:
o choosing to listen only to its own, or selective, counsel;
o not heeding independent criticism; and
o reacting to criticism with denial;
• a legacy from a purchaser-provider arrangement with DoFA that
encouraged a willingness to:
o take risk in order to generate profit, including in areas not
conducive to such an approach, such as any involving the
deprivation of a person's liberty;
o ignore incorrect ethical behaviour; and
o over-achieve against government objectives:
•

overtly through re-enforcement of the primacy of funding
under a purchasing agreement; and

•

covertly

through

reinforcing

citizenship behaviour;

negative

organisation
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• an ambiguity in attitude to law, eg, because law could be interpreted
differently in an Australian context from an international context in
which staff routinely dealt - and resolution of this ambiguity being
left to 'quite junior officers' who lacked training;
• a lack of direct oversight from an agency-specific watchdog.
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9.

SUMMARY AND CONCLUSIONS

Successful corporate leaders must therefore strive to do the right thing ... they must
instil in their corporations this attitude of doing the right thing ... they should make
this approach part of their companies' DNA (Donaldson 2003: 1).

The concept of corporate governance entered the Australian public
sector in the late 1990s and was first adopted by more commercial
Commonwealth government operations and subsequently by budget
funded agencies. After a decade of discussion and implementation, it is
an appropriate time to look at corporate governance developments over
the past 10 years. This thesis examined the introduction of corporate
governance into Commonwealth departments of state over that period.
Four departments were case-studied as a particular cohort of budget
funded agencies with legislated ministerial control and accountability
arrangements.

The thesis findings fall into two broad themes:
1. the rise and spread of corporate governance: dealing with how

corporate governance came to exist in the APS, and how it was
discerned in individual departments; and
2. application in practice, and effectiveness: dealing with how
corporate governance functioned in departments, including its
particular

distinguishing features,

how

it

was

accepted

In
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departments, and how it protected departments from challenges to
their administrations.

The rise and spread of corporate governance in the APS
Corporate governance was found to have entered the APS in the 1990s
as a consequence, but not initially as part, of the NPM reforms of the
last decades of the twentieth century. As private sector approaches, and
particularly market-driven practices, were introduced into the APS,
concerns were raised, particularly by the Commonwealth Auditor
General, that the traditional process-based accountability and control
structures that had served the APS with little change since its inception
were also in need of reform because they had not kept pace with other,
especially NPM, changes.

Corporate governance was the predominant management 'flavour' in
the private sector as it was held out by the management 'gurus' as a
panacea for the failures of major corporations during the 1980s, an offer
that proved irresistible to both governments (that applied legislative
remedies based on corporate governance principles), and industry
bodies (that issued guidance based on those principles). The election of
the Howard government in 1996 accelerated market-driven reforms in
the APS because of that government's philosophical predisposition to
view the private sector as the source of efficient and effective
operations, and the public sector as inherently inefficient and wasteful.
While many market-driven practices were laid on the APS, initially
little attention was given to the changing nature of accountability and
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control mechanisms that were necessary to cope with these changes,
either because of inattention, or faith in the existing system.

In the mid-1990s an active Commonwealth Auditor-General began
promoting his views of an accountability and control problem that the
government had not turned its mind to, and this led to corporate
governance concepts being used to fill a gap in accountability
arrangements. Some members of the Howard government have since
advocated the need for increased APS accountability and have
supported the introduction of corporate governance into the APS, but
the government as a whole adopted a relaxed attitude to its
implementation, consistent with its attitude generally of encouraging a
devolved,

de centralised

Commonwealth

public

service

with

departments and agencies adopting and adapting reforms to suit their
particular requirements. As a result corporate governance has come to
be a tool to address accountability by default rather than government
design, and its application in the APS was uneven, with some
departments devoting entire organisational units to the practice, while
others only sketchily fulfil basic mandated reporting requirements.

Departments. Corporate governance was different in each department
examined in the research for this thesis. Departments reporting on their
operations in annual reports indicated little commonality in what they
reported against the

corporate governance heading.

While all

secretaries agreed that it was a formal framework, that framework
differed markedly between departments. In most cases there was a
senior committee to advise the Secretary, but even amongst these, the
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structures differed. In some there were layered committees, each
purporting to advise the secretary, in others there was a single large
committee, and in still others an emphasis on subcommittees.

Similarly, different departments placed different emphasis on corporate
governance elements,

and secretaries acknowledged

that

these

emphases would change over time, and by implication would need to
adjust their corporate governance arrangements. There appears little
uniformity as to what falls under that heading in each department and
the APS corporate governance environment was one of mixed
messages. The more recent publications of prominent government
ministers, such as Senator Abetz, and central agencies, such as the
ANAO and PM&C, have advocated strong corporate governance
arrangements. This is reinforced regularly by messages from the private
sector involving corporate failure and excess, such as HIH in Australia
and Enron in the USA. However in the public sector, while there was
some

limited

advice

and

support

on

the

application

and

implementation of corporate governance mechanisms for bodies
operating under the more-commercial directives of the CAC Act, there
was less support for agencies budget-funded under the FMA Act.

This lack of uniformity was considered a positive by secretaries. No
secretary interviewed believed that there should be a common system
of corporate governance. They advocated a contingent approach where
each agency adopted a form of corporate governance that suited its
organisational environments, and was considered unique to their
particular operations.
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Central and coordinating agencies. Difficulties remain in finding

explicit, authoritative guidance on corporate governance. Both the
Australian National Audit Office and the Department of Prime Minister
and Cabinet have published differing guidelines, albeit for slightly
differing purposes, and both these guides have a parliamentary
imprimatur of sorts. However, this is consistent with the pattern of a
devolved approach to NPM reforms generally, and any attempt to
impose a single, central view of corporate governance would be
anomalous to such an approach. In this respect public sector corporate
governance was not dissimilar to that in the private sector. Such a
devolved approach was explicitly recognised in the private sector by
government legislation and industry guidance. For instance, both the
CLERP9 Act and ASX 'principles' of corporate governance are subject
to the important caveat that adoption should be tailored to the needs of
individual companies, because of the differing nature of outcomes
required, operating environments, and needs of those companies.

As a result, while corporate governance has been adopted by
departments of state, the detail of those arrangements has been left
largely to the discretion of each departmental secretary, according to
their individual perceptions of the

requirements of their own

organisation. In this the public sector has mirrored private sector
practice, with departments adopting corporate governance practices
that are loosely similar but tailored to suit individual organisational
requirements. Central government agencies have supported this by
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adopting an approach of allowing, and even encouraging, the devolved
application of corporate governance to occur.

In this environment it is perhaps an achievement that there was
agreement that something called corporate governance exists in
departments, irrespective of what it was.

Public-private differences. It was found that while structurally the
public and private sectors appear different, behavioural requirements
are substantially the same in both sectors. However, the difference in
structures may contribute to the view that sectoral differences are more
profound than in fact they are. There was disagreement within agencies
about whether the public and private sectors were different in their
need for, and application of, corporate governance arrangements. The
majority of secretaries interviewed had private sector experience prior
to joining the APS, and those secretaries did not see a major difference
between sectors. Those without experience in the private sector viewed
the public sector as having unique corporate governance requirements.
The majority of staff in departments below secretary level tended to
support the view that there was a distinct difference between corporate
governance in the sectors.

Application in practice, and effectiveness
It was clear from the research that something called corporate

governance is acknowledged by

secretaries in all departments

examined. It was also clear that considerable resources have been
invested in the area with the establishment of committees and in some
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cases entire organisational units within departments. What was less
clear was what elements constituted corporate governance, and how
those were tailored to the needs of each department. More than half of
departmental annual reports listed informal corporate governance
elements, such as ethics, and all secretaries interviewed spoke of the
importance of correct behaviours. However, there remained a problem
that, notwithstanding the evidence of periodic review of individual
elements of corporate governance, none of the four departments
examined in detail had undertaken a clear, rigorous assessment of the
effectiveness of corporate governance within their agency. Those
reviews that had occurred concentrated on the hard, formal component
of corporate governance. Below secretary level in those departments
even less attention was devoted to informal elements.

While all secretaries interviewed purported to embrace corporate
governance, adoption of these practices appears at best patchy through
the organisations they managed. With regard to informal elements, the
importance of corporate governance to foster both proper and ethical
behaviour was articulated by senior staff and the secretary in particular.
However, most staff interviewed below the SES level tended to be
unaware of how corporate governance operated in their workplace.
This contrasted with the fact that most of these staff were able to speak
quite clearly on the formal and informal elements of corporate
governance. However, there were exceptions and evidence from the
research into DIMA in particular, suggested that at least some staff did
not understand the requirements for ethical behaviour imposed on
them. From the well-publicised failures in DIMA, it was clear that even
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the formal arrangements were, for the most part, not clearly
understood, and the informal components even less so.

This was partially explained by evidence of vertical solitude in the
organisations examined. The farther a staff member was distanced from
the most senior levels of the organisation, the less likely he or she was
to share a common view with those senior staff as to what corporate
governance was, and how it worked, in their organisation. This is not to
say that staff were uninterested or senior staff uncommitted. All
secretaries

were

positive

about

corporate

governance

and,

notwithstanding that they were generally unaware of departmental
practice in corporate governance, those non-SES staff interviewed held
firm, and realistic, views of what corporate governance was and what it
should achieve. In particular, there was a shared view that structures
and behaviours were a fundamental part of corporate governance, and
that behavioural elements were critical to the success of departmental
operations. It was found that the informal, behavioural elements of
corporate governance played a paramount role in achieving results for
government that were lawful, fair and reasonable, and that adherence
to formal corporate governance processes alone was insufficient.

Effectiveness.

A

preliminary question is the

extent to

which

departments determine their arrangements are working. All secretaries
in the four departments selected for interviews purported to have
reviewed their corporate governance in their departments and most
could point to changes to their formal arrangements, such as alterations
to committee structures and the like. However, there was no evidence
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of any evaluation of the informal component of corporate governance,
of the behavioural and ethical dimensions.

A second question that arises in assessing the effectiveness of corporate
governance was how a researcher distinguishes between success and
normal operations. The metaphor of the night watchman is apposite.
When a business employs a watchman to guard their premises and no
break-in occurs does this mean that the watchman was effective, or
merely that no burglar had ever intended to break in at that time. In the
same vein, if a department of state suggests that corporate governance
is safeguarding it, and no failure occurs, does this mean that corporate
governance was effective, or that nothing sufficiently bad went wrong
to test the department's corporate governance arrangements.

The major failure of corporate governance in DIMA provides some
insight into this. While this failure might suggest that corporate
governance does not work in the APS, the apparent effective operation
of all other agencies might equally suggest that DIMA's failures are an
exception to an otherwise adequate framework. The fact that it was
possible to point to specific corporate governance inadequacies in
DIMA that do not appear in the other three departments examined
might give some comfort to those holding this view. On the other hand,
there are lessons from DIMA that should not be ignored, particularly
relating to the importance of organisational leadership fostering a
culture of behaviours that produce proper results for the Australian
community. This leadership is required to address both overt
behaviours through formal instructions and guidance, and informal,

226

less obvious actions that arise from organisation citizenship behaviour
as discussed under the heading 'Over-achieving' in chapter 7.

In answering the question of effectiveness, it is therefore helpful to look
at the significant failure examined in this thesis. DIMA reasonably
complied with the minimal mechanistic requirements of formal
corporate governance. That is, they had in place committees and
structures that addressed the annual reporting requirements set by
PM&C. The secretary had a good understanding of corporate
governance but was only a reticent supporter of it, preferring what he
described as the achievement of 'results for government' rather than
putting in place central agency models for which he had found limited
use in the past. The secretary's support for ethical operations was
strong, but this was not reflected in further interviews of SES officers in
the organisation. This may have been because of mixed messages to the
SES: that secretary expressed little support for matters like corporate
governance, which encompassed correct behaviours, but strongly
supported punishment of those who did wrong.

In the event the absence of an emphasis on informal corporate
governance practices contributed to, or at least did not provide a
platform to prevent, departmental failure. This lack of emphasis on
informal corporate governance was a distinguishing feature of DIMA
from the other departments examined.

Of concern from a DIMA perspective was that several issues are still
manifest in that department that might provide a source of future
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failure. Budget over-runs and foreign fishing in particular show signs of
continued vulnerability. Whether the new corporate governance
arrangements will adequately protect the department remains to be
seen.

One conclusion is that those organisations that attend to the basic tenets
of corporate governance and actively address vulnerabilities will have a
better chance of avoiding disaster.

Cost of corporate governance. Consideration of effectiveness must give
some attention to the costs involved; otherwise half of the benefit-cost
equation would be ignored. A number of private sector commentators
have suggested that corporate governance overheads, in term of public
accountability and reporting, reduce business profitability to the extent
that those transaction costs are burdensome. There was no evidence of
this in the departments examined here. This may have been due to the
fact that departments of state have traditionally accepted high
compliance costs for accountability, or it may mean, as in DIMA's case,
that insufficient attention had been devoted to ensuring that the
informal components of corporate governance, in particular, were
adequately resourced, promulgated and promoted. Certainly there was
generally a high reliance on passive distribution networks for corporate
governance matters in all departments, with staff being largely left to
their own devices to find out about it, and the vertical solitude of most
senior staff made them unaware of this. A further contributor to such
attitudes was the attractiveness of treating corporate governance as a
set of processes in the APS, partly due to its long history of, and
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continuing predisposition towards, process-driven activities. That is, it
was easier to address, and demonstrate change of, structure and
process than behaviour.

A measure of effectiveness that might shed light on success of corporate
governance in departments is how it improves the situation of
stakeholders in the community. This was not studied in this thesis but
is included here as a useful avenue for further research. It would be
helpful to establish if the ultimate beneficiaries of corporate governance
in its role of ensuring success of the organisation actually did benefit.
From the research here it can be demonstrated that DIMA's failure of
corporate governance also failed the public, and a broader study of this
aspect would be worthwhile.

Responsibility. The ultimate responsibility for ensuring the formal and
informal elements of corporate governance are appropriately applied in
departments of state rests jointly with the minister and the secretary, in
their roles in administering and managing the organisation. This does
not absolve others in senior management positions of their role in
implementing corporate governance through the organisation, both
formally through the direction and control of staff and informally
through fostering and modelling appropriate organisation citizenship
behaviour. Nor does it remove responsibility for each individual
member of the organisation to act appropriately in all circumstances. In
this regard, the importance of all senior staff, but especially the most
senior staff, in providing mechanisms for any staff to question
organisational norms is important.
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DIMA provided useful insights into corporate governance failure. That
organisation has a proud record overseas in assisting the most
vulnerable in the world through its refugee and humanitarian
programs, and caring for them extensively on arrival in Australia,
through provision of settlement (including language and health)
support. However, its corporate governance mechanisms failed to cope
with the tensions between its beneficial outcomes, and its coercive
powers to deprive people of their liberty, and could not translate this
overseas culture to its work with some of the most vulnerable people
within Australia's borders, resulting in outcomes described by Comrie
(2005: xv) as 'catastrophic' for the individuals concerned. The future test
for DIMA is how it deals with those vulnerable people who are still
within its control.

The APS, for better or worse, has adopted corporate governance as a
major accountability and control tool for the twenty first century. The
question now facing public policy is whether current corporate
governance practices should be properly applied in practice, ignored or
replaced with something else. This thesis argues that corporate
governance as a concept has considerable merit and it makes sense to
improve the practices that exist. To ignore the accountability gap would
prove costly, as has been exemplified by DIMA, and there is no obvious
substitute available that displays the rigour and comprehensive
framework that corporate governance does. However, improvements
will be difficult in an environment where individual secretaries and
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their

ministers

decide

the

most

appropriate

mechanisms

for

administration and control of their agencies, and a more concerted
effort will be required if corporate governance arrangements in all
departments of state are to be brought to a satisfactory standard.
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1.

Auditor General Addresses on Corporate Governance - 1995-2005

Accountability: Balancing Control and External Review - The Auditor-General's
23-Aug-95
Perspective
Auditing Challenges into the Next Millennium - An Australian Perspective
13-0ct-95
Evolution in the Public Sector - Auditing, Corporate Governance, Whole of Governme nt
26-0ct-96
Reporting
I··

Better Performance Information for Greater Accountability

3-Sep-96

Best Practices - Financial Management Systems of the Future
Systems Management and Control - The Audit Relationship

14-Feb-96

......

Accountability for Performance in a more Contractually Oriented Public Sector
27-0ct-97
Corporate Governance and Accountability for Performance

27-Aug-97

Whither Accountability in a Changing Public Sector Environment

13-Feb-97

Corporate Governance

28-Jul-98

Risk Management as Part of the Initiatives for Greater Public Sector Accountability
18-Mar-98
.................

Outsourcing Risk - or Managing through the 'Black Hole' of Accountability
20-Nov-97
......

Whither Accountability - The Wisdom of Solomon

13-Sep-99

Corporate Governance - Managing Risk, Delivering Performance

13-Sep-99

Public Boards Governing Corporately

12-Aug-99

Accountability for Risk in a Contestable Environment

29-Jul-99

The Convergence of the Public and Private Sectors - Accountability versus Efficiency
Apr-99
Managing and Monitoring Privatisation and Outsourcing Initiatives - Challenges in
Maintaining Accountability
ll-Jan-Ol
Balancing Accountability and Efficiency in a More Competitive Public Sector
Environment
25-May-OO
Taking Out Corporate Governance Insurance on Risk

24-May-OO

9
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Governing Corporately - Working Cooperatively, Creating a more Efficient and Effective
16-May-OO
Public Service in the 21st Century
New Responsibilities for Officers of Commonwealth Authorities and Companies
15-Mar-OO
Governance and Compliance

29-May-01

Corporate Governance in the Public Sector Context

18-Apr-01
.....

Corporate Governance - More than Good Management

16-Nov-01

Auditing in an Environment of Public/Private Partnership and Greater Collaboration in
the Provision of Public Services
18-0ct-0l
Strategies for Better Governance

17-Aug-01

Some Current Issues in Accountability

24-Jul-01

Strategies for Better Governance - Organisational Governance

6-Mar-02

I

Expectation, and Perception, of Better Practice Corporate Governance in the Public Sector
20-Sep-02
from an Audit Perspective

......................

Achieving Better Practice Corporate Governance in the Public Sector

26-Jun-02

Auditing in a Changing Governance Environment

21-Jun-02

Corporate Governance - More Than a Passing Fad

12-Jun-02

...........

Government Sector Accountability -- the Impact of Service Charters in the Australian
Public Service
22-May-03
The Provision of Audit Services to the Public Sector: Establishing Sound Corporate
Governance and Auditing Practices
19-May-03
......•.....•.....•

Better Practice Public Sector Governance
........... .......
"

"

ll-Feb-03

...

Governance and Joined-up Government - Some Issues and Early Successes
6-Feb-03
Public private partnerships - are there gaps in public sector accountability?
........................................

3-Feb-03

Accountability and Governance in a Changing APS

3-Dec-02

Audit of Administration of Programs and Regulatory Procedures

2-Nov-02
.....................

Risk Management and Governance

16-0ct-02

Corporate Governance - A More Private Public Sector

29-Feb-03
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Governance and Auditing in a Changing Environment in the Public Sector
4-Dec-03
Some Issues in Relation to Sound Organisational Governance and Audit
30-Sep-03
Better Practice Public Sector Governance

21-Aug-03

ANAO's Role in Encouraging Better Public Sector Governance

20-Sep-04

Financial Management in the Public Sector - How Accrual Accounting and Budgeting
Enhances Governance and Accountability
21-Aug-04
Note: Pat Barrett gave 139 public speeches or other addresses between 17 Aug 1995 and
7 April 2005. 46 addressed the issues of accountability and corporate governance.
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2.

Extracts from FMA Act 1997 involving corporate governance

SECT 44 Promoting efficient, effective and ethical use of Commonwealth
resources
(1) A Chief Executive must manage the affairs of the Agency in a way that
promotes proper use of the Commonwealth resources for which the Chief
Executive is responsible.
(2) If compliance with the requirements of the regulations, Finance Minister's
Orders, Special Instructions or any other law would hinder or prevent the proper
use of those resources, the Chief Executive must manage so as to promote proper
use of those resources to the greatest extent practicable while complying with
those requirements.
(3) In this section: "proper use" means efficient, effective and ethical use.

SECT 45 Fraud control plan
A Chief Executive must implement a fraud control plan for the Agency. For this
purpose, fraud includes fraud by persons outside the Agency in relation to
activities of the Agency.

SECT 46 Audit committee
A Chief Executive must establish and maintain an audit committee for the
Agency, with the functions and responsibilities required by the Finance
Minister's Orders.

s47

Recovery of debts

s48

Accounts and records

s49

Annual financial statements

s50

Additional financial statements and information

s51

Reporting requirements on change of Agency functions

SECT 52 Chief Executive's instructions
(1) The regulations may authorise Chief Executives to give instructions to
officials in their Agencies on any matter on which regulations may be made
under this Act.
(2) An instruction cannot create offences or impose penalties.
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SECT 53 Chief Executive may delegate powers
(1) A Chief Executive may, by written instrument, delegate any of the following
powers and functions to an official in any Agency:
(a) the Chief Executive's powers or functions under this Act (including powers or
functions that have been delegated to the Chief Executive under section 62);
(b) the Chief Executive's power to give instructions under regulations referred to
in section 52.
(lA) If the Chief Executive delegates to a person (the second delegate) a power
or function that has been delegated to the Chief Executive under section 62, then
that power or function, when exercised or performed by the second delegate, is
taken for the purposes of this Act to have been exercised or performed by the
Finance Minister.
(2) In exercising powers or functions under the delegation, the official must
comply with any directions of the Chief Executive.

Section 5 of the Act further defines what is referred to as follows:

"Agency" means:
(a) a Department of State:
(i)
including persons who are allocated to the Department (for the purposes of
this Act) by regulations made for the purposes of this paragraph; but
(ii)

not including any part of the Department that is a prescribed Agency;

(b) a Department of the Parliament, including persons who are allocated to the
Department (for the purposes of this Act) by regulations made for the purposes
of this paragraph;
(c) a prescribed Agency.

"Chief Executive" means:
(a) for a prescribed Agency-the person identified by the regulations as the Chief
Executive of the Agency; or
(b) for any other Agency-the person who is the Secretary of the Agency for the
purposes of the Public Service Act 1999 or the Parliamentary Service Act 1999.

"prescribed Agency" means a body, organisation or group of persons prescribed
by the regulations for the purposes of this definition.
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3.

Extracts from PS Act 1999 involving corporate governance

SECT 12 Agency Heads must promote APS Values
An Agency Head must uphold and promote the APS Values.

Where "Agency Head" means: (a) the Secretary of a Department; or (b) the Head
of an Executive Agency; or (c) the Head of a Statutory Agency.

SECT 14 Agency Heads bound by Code of Conduct
(1) Agency Heads are bound by the Code of Conduct in the same way as APS
employees.
(2) Statutory office holders are bound by the Code of Conduct in the same way as
APS employees.
(3) In this section: "statutory office holder" means a person who holds any office
or appointment under an Act, being an office or appointment that is prescribed
by the regulations for the purposes of this definition.

SECT 19 Limitation on Ministerial directions to Agency Head
An Agency Head is not subject to direction by any Minister in relation to the
exercise of powers by the Agency Head under Division 1 or 2 of Part 4 in relation
to particular individuals.

Of particular note are the following two sections dealing with appointment and
dismissal of agency heads:

SECT 58 Appointment etc. of Secretary
(1) The Prime Minister may appoint a person to be the Secretary of a Department

for a period of up to 5 years specified in the instrument of appointment.
(2) Before making an appointment of the Secretary of the Prime Minister's
Department, the Prime Minister must have received a report about the vacancy
from the Commissioner.
(3) Before making an appointment of any other Secretary, the Prime Minister
must have received a report about the vacancy from the Secretary of the Prime
Minister's Department.
(4) The person preparing the report must consult the person who is expected to
be the Agency Minister at the time when the appointment is made.
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(5) The same person may hold more than one office of Secretary but is to be paid
remuneration in respect of only one such office.
(6) An appointment under this section is not affected by any defect or irregularity
in or in connection with the appointment.

SECT 59 Termination of appointment
(1) The Prime Minister may, by notice in writing, terminate an appointment of
Secretary at any time.
Note: In Barratt v Howard [1999] FCA 1132, the Federal Court of Australia
described the basis on which requirements of procedural fairness applied to the
termination of an appointment of Secretary under section 37 of the Public Service
Act 1922.
(2) Before terminating the appointment of the Secretary of the Prime Minister's
Department, the Prime Minister must have received a report about the proposed
termination from the Commissioner.
(3) Before terminating any other appointment, the Prime Minister must have
received a report about the proposed termination from the Secretary of the Prime
Minister's Department.

And finally the section dealing with accountability to Parliament:

SECT 63 Annual report
(1) After the end of each financial year, the Secretary of a Department must give a
report to the Agency Minister, for presentation to the Parliament, on the
Department's activities during the year.
(2) The report must be prepared in accordance with guidelines approved on
behalf of the Parliament by the Joint Committee of Public Accounts and Audit.
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4.

Legislative instruments relevant to departments of state

Administrative Arrangements Orders;
Auditor-General Act 1997;
Audit (Transitional and Miscellaneous Amendment) Act 1997;
Commonwealth Authorities and Companies Act 1997;
Commonwealth of Australia Constitution (Constitution);
Financial Management and accountability (FMA) Act 1997;
Public Employment (Consequential and Transitional) Amendment Act
1999;
Public Service Act 1922;
Public Service (PS) Act 1999.
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s.

ASX Corporate Governance Principles

ASX Corporate Governance Council
Principles of Good Corporate Governance and Best Practice Recommendations

March 2003

Principle 1:
Lay solid foundations for management and oversight
Recognise and publish the respective roles and responsibilities of board
and management
The company's framework should be designed to:
enable the board to provide strategic guidance for the company and effective oversight of management
clarify the respective roles and responsibilities of board members and senior executives in order to facilitate board
and management accountability to both the company and its shareholders
ensure a balance of authority so that no single individual has unfettered powers.

Principle 2:
Structure the board to add value
Have a board of an effective composition, size and commitment to
adequately discharge its responsibilities and duties.
An effective board is one that facilitates the efficient discharge of the duties imposed by law on the directors and adds value
in the context of the particular company's circumstances. This requires that the board be structured in such a way that it:
has a proper understanding of, and competence to deal with, the current and emerging issues of the business
can effectively review and challenge the performance of management and exercise independent judgement.
Ultimately the directors are elected by the shareholders. However the board and its delegates play an important role in the
selection of candidates for shareholder vote.

Principle 3:
Promote ethical and responsible decision-making
Actively promote ethical and responsible decision-making.
The company should:
clarify the standards of ethical behaviour required of company directors and key executives (that is, officers and
employees who have the opportunity to materially influence the integrity, strategy and operation of the business and
its financial performance) and encourage the observance of those standards
publish its position concerning the issue of board and employee trading in company securities and in associated
products which operate to limit the economic risk of those securities.

Principle 4:
Safeguard integrity in financial reporting
Have a structure to independently verify and safeguard the integrity of
the company's financial reporting.
This requires the company to put in place a structure of review and authorisation designed to ensure the truthful and factual
presentation of the company's financial position. The structure would include, for example:
review and consideration of the accounts by the audit committee
a process to ensure the independence and competence of the company's external auditors.
Such a structure does not diminish the ultimate responsibility of the board to ensure the integrity of the company's financial
reporting.
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Principle 5:
Make timely and balanced disclosure
Promote timely and balanced disclosure of all material matters
concerning the company.
This means that the company must put in place mechanisms designed to ensure compliance with the ASX Listing Rule
requirements such that:
all investors have equal and timely access to material information concerning the company - including its financial
situation, performance, ownership and governance
company announcements are factual and presented in a clear and balanced way.
"Balance" requires disclosure of both positive and negative information.

Principle 6:
Respect the rights of shareholders
Respect the rights of shareholders and facilitate the effective exercise of
those rights.
This means that a company should empower its shareholders by:
communicating effectively with them
giving them ready access to balanced and understandable information about the company and corporate proposals
making it easy for them to participate in general meetings.

Principle 7:
Recognise and manage risk
Establish a sound system of risk oversight and management and internal
control.
This system should be designed to:
identify, assess, monitor and manage risk
inform investors of material changes to the company's risk profile.
This structure can enhance the environment for identifying and capitalising on opportunities to create value.

Principle 8:
Encourage enhanced performance
Fairly review and actively encourage enhanced board and management
effectiveness.
This means that directors and key executives should be equipped with the knowledge and information they need to
discharge their responsibilities effectively, and that individual and collective performance is regularly and fairly reviewed.

Principle 9:
Remunerate fairly and responsibly
Ensure that the level and composition of remuneration is sufficient and reasonable and that its
relationship to corporate and individual performance is defined.
This means that companies need to adopt remuneration policies that attract and maintain talented and motivated directors
and employees so as to encourage enhanced performance of the company. It is important that there be a clear relationship
between performance and remuneration, and that the policy underlying executive remuneration be understood by investors.

Principle 10:
Recognise the legitimate interests of stakeholders
Recognise legal and other obligations to all legitimate stakeholders.
Companies have a number of legal and other obligations to non-shareholder stakeholders such as employees,
clients/customers and the community as a Whole. There is growing acceptance of the view that organisations can create
value by better managing natural, human, social and other forms of capital. Increasingly, the performance of companies is
being scrutinised from a perspective that recognises these other forms of capital. That being the case, it is important for
companies to demonstrate their commitment to appropriate corporate practices.

242

6.

Abbreviated Business Roundtable Duties of Board Director

"First, the paramount duty of the board of directors of a public
corporation is to select a chief executive officer and to oversee the CEO
and other senior management in the competent and ethical operation of
the corporation .....
"Second, it is the responsibility of management to operate the corporation
in an effective and ethical manner in order to produce value for
stockholders .....
"Third, it is the responsibility of management, under the oversight of the
board and its audit committee, to produce financial statements that fairly
present the financial condition and results of operations of the
corporation .....
"Fourth, it is the responsibility of the board and its audit committee to
engage an independent accounting firm to audit the financial statements

"Fifth, it is the responsibility of the independent accounting firm to ensure
that it is in fact independent.....
"Sixth, the corporation has a responsibility to deal with its employees in a
fair and equitable manner .....
No law or regulation alone can be a substitute for the voluntary
adherence to these principles by corporate directors and management and
by the accounting firms retained to serve American corporations.
(Business Roundtable 2002: iv-v),
1/ • • • • •
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7.

Public Sector and Private Sector Differences
Private Sector

Public Sector

Mandate

Profit maximisation, considering corporate
interests only

Welfare maximisation, considering
community interests, involving trade-offs

Goals

Generally clear

Often deliberately vague to satisfy different
stakeholders

Performance
metrics

Standardised financial ratios

Financial ratios meaningless. Other
performance indicators used

Efficiency

Technical efficiency basic requirement

Economic efficiency is often at cost of
technical efficiency. Effectiveness often
more important

Costs

Firm's own costs used for decision-making

Community costs, including externalities,
deadweight losses

Prices

Generally constrained by market

Dependent on policy - from free provision
through to prohibitive

Allocation on ability to pay

Allocation often on welfare grounds

Revenue

From sales

Mainly from tax, also from some natural
monopolies

Investment criteria

Based on firm's interests and cost of capital

Community interests and unclear cost of
capital

Financial controls

Often through profit centres

Because revenue and expenses are
separated, most control is through cost
centres

Cash flow crucial to survival

Cash not an operating constraint, but
government has a macro monetary role

Sovereign risk

External

Internal

Product choice

Decided by corporation

Mandated by government - cannot
abandon "Iossmaking" activities

Products

Goods & Services

At Commonwealth level, mainly monetary
transfers

Policy

Incidental activity (marketing, product
changes)

Core activity

Organization
definition

Often defined by core or distinctive
competencies

Often pieced together from bits and pieces
of market failure - departments have to
house many disparate activities

Ownership

Often complex with partially owned entities

Usually simple, but relation to assets
complex - many assets held in trust rather
than outright ownership

Power

Related to economic strength, checked by
govemment and the law

Strong coercive power, capacity to change
own rules

Stakeholders
legally defined

Shareholders, free to own or dispose of
shares, with power related to holding

Voters, with limited capacity to opt in or out
(Migration)

Other stakeholders

Employees, creditors, suppliers, communities

Same set of stakeholders, but weighting of
communities much heavier

System boundaries

Well-defined - corporation and its
environment

Poorly defined - public policy reaching into
all areas of life - complex systems

Governance

Directors and managers

Unique asset of taxation authority

Agency heads, ministers, executive
government, partiament - tensions

between loci of authority

Continuity

Occasional takeovers, mergers

Regular hostile takeover bid, sometimes
successful

Accountability

Defined by standards, generally for
shareholders and creditors, otherwise closed
to public

Wide, more open, fluid

Legal constraints

Binding

Can change legislation

Motivation
assumption

Instrumental. personal

Legacy

Protection, highly regulated economy

Public service
Generally lower pay
Job security, many GBEs overstaffed with
low productivity

Table source: Ian McAuley, University of Canberra
This table was developed with the input of many colleagues and students. It was inspired by Joseph L. Bower, The Two
Faces of Management: An American Approach to Leadership in Business and Politics (Houghton Mifflin MA, 1983).
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8.

Commonwealth of Australia Constitution Act - Sect 51

Legislative powers of the Parliament
The Parliament shall, subject to this Constitution, have power to make laws for the
peace, order, and good government of the Commonwealth with respect to:
trade and commerce with other countries, and among the States;
(i)
(ii)
taxation; but so as not to discriminate between States or parts of States;
(iii)
bounties on the production or export of goods, but so that such bounties
shall be uniform throughout the Commonwealth;
borrowing money on the public credit of the Commonwealth;
(iv)
(v)
postal, telegraphic, telephonic, and other like services;
(vi)
the naval and military defence of the Commonwealth and of the several
States, and the control of the forces to execute and maintain the laws of the
Commonwealth;
(vii)
lighthouses, lightships, beacons and buoys;
(viii)
astronomical and meteorological observations;
(ix)
quarantine;
(x)
fisheries in Australian waters beyond territorial limits;
(xi)
census and statistics;
(xii)
currency, coinage, and legal tender;
(xiii)
banking, other than State banking; also State banking extending beyond the
limits of the State concerned, the incorporation of banks, and the issue of
paper money;
(xiv)
insurance, other than State insurance; also State insurance extending beyond
the limits of the State concerned;
(xv)
weights and measures;
(xvi)
bills of exchange and promissory notes;
(xvii)
bankruptcy and insolvency;
(xviii) copyrights, patents of inventions and designs, and trade marks;
(xix)
naturalization and aliens;
foreign corporations, and trading or financial corporations formed within the
(xx)
limits of the Commonwealth;
(xxi)
marriage;
(xxii) divorce and matrimonial causes; and in relation thereto, parental rights, and
the custody and guardianship of infants;
(xxiii) invalid and old-age pensions;
(xxiiiA) the provision of maternity allowances, widows' pensions, child endowment,
unemployment, pharmaceutical, sickness and hospital benefits, medical and
dental services (but not so as to authorize any form of civil conscription),
benefits to students and family allowances;
(xxiv)

the service and execution throughout the Commonwealth of the civil and
criminal process and the judgments of the courts of the States;

245
(xxv)

the recognition throughout the Commonwealth of the laws, the public Acts
and records, and the judicial proceedings of the States;
(xxvi) the people of any race , other than the aboriginal race in any State, for whom
it is deemed necessary to make special laws;
(xxvii) immigration and emigration;
(xxviii) the influx of criminals;
(xxix)
(xxx)

external affairs;
the relations of the Commonwealth with the islands of the Pacific;

(xxxi)

the acquisition of property on just terms from any State or person for any
purpose in respect of which the Parliament has power to make laws;
the control of railways with respect to transport for the naval and military
purposes of the Commonwealth;
the acquisition, with the consent of a State, of any railways of the State on
terms arranged between the Commonwealth and the State;
railway construction and extension in any State with the consent of that
State;
conciliation and arbitration for the prevention and settlement of industrial
disputes extending beyond the limits of anyone State;

(xxxii)
(xxxiii)
(xxxiv)
(xxxv)

(xxxvi) matters in respect of which this Constitution makes provision until the
Parliament otherwise provides;
(xxxvii) matters referred to the Parliament of the Commonwealth by the Parliament
or Parliaments of any State or States, but so that the law shall extend only to
States by whose Parliaments the matter is referred, or which afterwards
adopt the law;
(xxxviii) the exercise within the Commonwealth, at the request or with the
concurrence of the Parliaments of all the States directly concerned, of any
power which can at the establishment of this Constitution be exercised only
by the Parliament of the United Kingdom or by the Federal Council of
Australasia;
(xxxix) matters incidental to the execution of any power vested by this Constitution
in the Parliament or in either House thereof, or in the Government of the
Commonwealth, or in the Federal Judicature, or in any department or officer
of the Commonwealth.
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9.

Charts of Agencies under Financial Management & Accountability Act and
Bodies under the Commonwealth Authorities and Companies Act
(DoFA 2008)
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10.

10-1:

Question Matrix

2004 Interview Questions

Question

Reason for inclusion
secretary

Reason for inclusion
below secretary

What do you understand corporate governance to mean in the public sector context?

Exploring changes from
written materials

Exploring differences in
understanding below
Secretary

How does your Executive board/ Committee/Group work?

Exploring changes from
written materials

Exploring differences in
understanding below
Secretary

Some commentators say that good governance involves both performance and
conformance objectives. Are these objectives reflected in the CG of this agency?
Explain?

Chief Exec view of how
Formal & Informal
elements manifest

Exploring differences in
how Formal & Informal
elements manifest

What external and internal accountability responsibilities do you think are most
important to this agency?

Chief Exec view of how
Formal & Informal
elements manifest

Exploring differences in
how Formal & Informal
elements manifest

What planning and performance monitoring system do you think important to this
agency? And what role does the Group/board play in this?

Chief Exec view of how
Formal & Informal
elements manifest

Exploring differences in
how Formal & Informal
elements manifest

What resources and/or guidelines influence your organisation's governance
arrangements? How useful are they? What are the limits?

Exploring influence of
central agencies

Exploring influence of
central agencies

Should a Commonwealth central agency be given formal responsibility for
developing, promoting or oversighting corporate governance standards in the public
sector? If so, which agency would you suggest?

Exploring influence of
central agencies

Exploring influence of
central agencies

How do you assess whether your organisation's corporate governance arrangements
are satisfactory? (As distinct from whether your organisation is performing well.)

Exploring effectiveness

Exploring differences in
views of effectiveness
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Question

Reason for inclusion
secretary

Reason for inclusion
below secretary

How does your organisation ensure that managers and staff know about, are
committed to and participate in the relevant aspects of your governance
arrangements?

Exploring effectiveness

Exploring differences in
views of effectiveness

Does your organisation have processes in place to ensure community and
stakeholder interests are recognised and incorporated into planning and decisionmaking? How is this achieved?

Exploring stakeholder
involvement

Exploring differences in
views of stakeholder
involvement

What are the chief lines of formal and informal communication between your agency
and the Minister? Do these involve your board or executive committee (as opposed
to individual members)?

Exploring role of Minister
in corporate governance

Exploring differences in
perception of role of
Minister in corporate
governance

How clear are your responsibilities and lines of accountability? Do they involve some
conflict? If there is some conflict, could such issues be managed or resolved through
governance mechanisms? If so, how?

Exploring corporate
governance issues

NA

Would you favour changing existing legislation to enable you to share legal
responsibility for the governance of your agency with the members of a board? Why?

Exploring corporate
governance issues

NA

What arrangements are in place to coordinate your agency's responsibilities with
related CAC bodies or other FMA agencies? How well do these arrangements work?

Exploring corporate
governance issues

NA

What are the pros and cons of a representative of any related CAC body sitting on a
management board of your agency? What about other external stakeholders?

Exploring corporate
governance issues

NA

What do you think are the two or three major governance issues currently facing your
agency? How are these issues being managed or addressed? What are the
constraints?

Exploring corporate
governance issues

NA

Are there emerging governance issues that you envisage will impact on your
agency? Is your agency well positioned to deal with these? If yes, why? If not, what
would help?

Exploring corporate
governance issues

NA

[Is CG something new or just a further development of what has always existed] On
balance, in your view is CG a net plus or minus in this agency? Why?

Exploring cost-benefit of
corporate governance

Exploring cost-benefit of
corporate governance
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10-2:

2006 Interview Questions

Essentially the same questions were asked in this round of interviews as in 2004, although the following were added to
explore the failures that had come to light in DIMA in 2005
Additional Question

Reason for inclusion
secretary

Reason for inclusion
below secretary

What do you think are the two or three major governance issues currently facing
your agency? How are these issues being managed or addressed? What are the
constraints?

Exploring challenges to
corporate governance in
department

Exploring whether
different perceptions to
challenges exist

Recent enquiries into this department have raised concerns about operations here.

Exploring challenges to
corporate governance in
department

Exploring whether
different perceptions to
challenges exist

What has been the effect of these? Probe: structural change? behavioural change?

Exploring challenges to
corporate governance in
department

Exploring whether
different perceptions to
challenges exist

How do you monitor the changes you are undertaking? How do you evaluate their
effectiveness? Probe: structural? behavioural? How will these changes prevent
similar problems arising in the future?

Exploring challenges to
corporate governance in
department

Exploring whether
different perceptions to
challenges exist
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10-3: Letter to Departments

UNIVERSITY OF CANBERRA LETTERHEAD

Dear [NAME OF SECRETARYl
I am writing to seek your assistance with a major project into corporate
governance in the public sector. This would involve an interview with
yourself as Secretary of the department of!
\ 1 1 for about one
hour. We would also like to conduct interviews with several of your staff
who are connected with corporate governance in the department.
This research is part of an ARC funded project on corporate governance in
the public sector involving a team of investigators based at the University
of Canberra conducting case studies of several FMA Act agencies. The
project is supported by a number of partner organisations including the
Australian National Audit Office and the Department of Finance and
Administration. I have attached more details on the research project, and
their website is located at http://www.canberra.edu.au/corpgov-aps. The
research builds on initial work done by the National Institute for
Governance in 2001 and 2002 which produced the paper "Conflicts and
Tensions in Commonwealth Public Sector Boards". The research is
designed to produce several publications that will map and analyse
corporate governance.
If you agree, there would be two interviewers. I will be one and Tony
Tucker, a doctoral candidate, will be the other. As well as my current role
as Acting Head of the Division of Business, Law and Information Sciences
at the University, I am also Project Director and a principal investigator for
the ARC project. Mr Tucker is the Northern Territory Director of the
Department of Immigration and Multicultural and Indigenous Affairs; he
is currently on leave to conduct the research component of his doctorate.

All information we gather will be treated as confidential and will be used
solely for the ARC project of which the professional doctoral thesis is a
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component. We would be pleased to provide early advice about the
results of the research project which will include other FMA Act agencies
and a number of CAC Act bodies.
We will contact your office later this week to seek an appointment.
Yours sincerely,

Professor John Halligan
Deputy Head, Division of Business, Law and Information Science
Professor of Public Administration
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Corporate Governance in the Public Sector:
An Evaluation of its Tensions, Gaps and Potential
Why is this project important?
Counterbalancing the very strong recent public interest in the corporate
governance of private sector companies has been a vigorous interest in the
governance of public sector organisations. While there are similarities between
the two sectors in governance terms, there are also significant differences that
shape the way government departments, authorities, corporations and even
government business enterprises are organised and governed. If the public sector
is looked at even more closely, there is a wide variety of forms, structures,
processes and practices that can be discerned from agency to agency.
This raises the question: How far can you go in adopting private sector
governance within the APS?
Good public sector governance relies on keeping pace with best practice in
private sector corporate governance. That is, of harnessing the potential that
corporate governance principles and practices can offer. Importantly, however, it
also requires an understanding of the tensions and gaps that arise in the
transposition of corporate governance from the private to public sector, so that
public sector corporate governance can be modified accordingly.
What does the research involve?
The Project is focusing attention on important questions such as:
•

•
•
•

What are the similarities and what are the differences in the governance of
public sector organisations when compared to the private sector, and what are
the drivers of these differences?
What are the different types of governance arrangements within the public
sector, and what are the drivers of these differences?
How do and should Boards of various kinds operate in the public sector
compared to the private sector, in light of international best practice?
How do corporate governance elements like accountability, conformance and
performance manifest themselves differently across the public and private
sectors?
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•

•
•

To what extent are corporate governance reforms in the private sector (for
example, the recent Australian Stock Exchange Corporate Governance Council
'better practice' principles of corporate governance) transposable to the public
sector?
How are the interests of stakeholders represented in the different forms of
public sector governance?
Are there principles of design and practice that can be derived from an
understanding of public sector corporate governance that can guide future
decisions - even legislation - in this area?

The Project is funded by the Australian Research Council. It is a collaborative
venture between three UC centres - the National Institute for Governance; the
Centre for Research in Public Sector Management and the National Centre for
Corporate Law and Policy Research - and key governmental and industry
partners, bringing together academic and applied expertise from the fields of
law, governance and public administration. The Project is interested in the
relationships within Commonwealth public sector bodies, the connections
between them, and their dealings with external stakeholders. The aim is to
develop a fuller picture of both the 'vertical' dimensions (ie: constitutional
authority, accountability and management) and the 'horizontal' dimensions (ie:
whole of government, stakeholder and public interest) of governance in the
public sector. The project will develop an integrated cross-government
framework for corporate governance and customized guidance according to
organisational type. It has a special focus on board dynamics. To this end, the
research also draws on private sector and international comparisons.

Working with Industry partners - a collaborative approach
A key element of the Project is its collaborative nature. With funding support
from the Australian Research Council, the research is being carried out by four
academic Principal Investigators at the University of Canberra (Professor
Meredith Edwards, Professor John Halligan, Professor Bryan Horrigan and Mr
Geoff Nicoll) with financial and in-kind assistance from four Industry Partners:
the Australian National Audit Office, the Australian Government Department of
Finance and Administration, Deloitte Touche Tohmatsu and Minter Ellison
Lawyers. Sponsorship monies have also been provided to the Project from the
Australian Public Service Commission. This unique combination of academic,
government and private sector participation will mean the research will bring to
bear a wide range of perspectives and draw on a variety of data to support its
findings.
How will the project make a difference?
The Project will be the first major piece of work to focus specifically on corporate
governance in the public sector and to develop a coherent framework for public
sector corporate governance. It has been designed to enhance communication
and participation in governance across government, industry, and the
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community by improving corporate governance literacy and making information
publicly available.
The Project will have national benefits at the levels of scholarship and of practice,
which will be directly reflected in results to industry partners, the public sector,
and economic and social returns to the broader Australian community.
In summary, the Project will:
Provide industry partners with a greater comprehension of (and capacity to
•
engage with) the application of corporate governance throughout the
Commonwealth public sector
•
Advance scholarship in corporate governance and related fields at a local and
international level
•
Improve the understanding and practice of corporate governance in the public
sector; in tum

Maximising public benefit through improvements in the accountability,
performance and management of Australia's major public institutions.
For more information
More information about the public sector corporate governance ARC research
project can be found at htlp:llwww.canberra.edu.au/corpgov-aps or contact the
Project Administrator, Roberta Dowd on Ph: 02 6201 5960, e-mail:
Roberta.Dowdsscanberra.edu.au.
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11.

Guidelines on Departmental Annual Reports

(1) Corporate Governance
The annual report must include a statement of the structures and
processes that the department had in place during the year to
implement the principles and objectives of corporate governance." It is
suggested that this include:
(a) the names of the senior executive and their responsibilities:"
(b) senior management committees and their roles;
(c) corporate and operational plans and associated performance
reporting and review, including contribution to specified outcomes:"
(d) internal audit arrangements including the approach adopted to
identifying areas of significant operational or financial risk, and
arrangements in place to manage those risks.'?
(e) the department's policy and practices on the establishment and
maintenance of appropriate ethical standards:" and
(f) how the nature and amount of remuneration for senior executive
service officers is determined. (PM & C 2003: 10)

7 Australian Stock Exchange (ASX) listing rule 4.10.3 has been used as a guide. The ASX also publishes an
indicative list for reporting purposes. Corporate governance items (d), (e) and (f) derive from this list.
8 The responsibilities of the senior executive should be able to be reconciled to the department's
organisational and outcome/output structures as set out under 'Departmental Overview'. Departments
may choose to locate this information in the 'Departmental Overview' section.
9 Terminology in relation to departmental plans may vary - it may, for example, involve strategic and
business plans. The intent is to address longer-term and annual plans.
10 Note that, under the Commonwealth Fraud Control Guidelines, agency heads are required to certify in
their annual reports that their agency has prepared fraud risk assessments and fraud control plans and
has in place appropriate fraud prevention, detection, investigation, reporting and data collection
procedures and processes that meet the specific needs of the agency and comply with the Commonwealth
Fraud Control Guidelines. Further information can be found at www.ag.gov.au/fraud,
11 The requirement in relation to APS Values and the Code of Conduct applies to departments and
executive agencies, and prescribed agencies staffed under the Public Service Act 1999. Under section 44 of
the Public Service Act 1999, the Public Service Commissioner reports annually on these issues in the State
of the Service report.
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12.

List of 17 Departments of State & their Advisory Committees

Agency

Name of
Senior
Advisory
Committee
Agency

Name of
Senior
Advisory
CommitteA
Agency

Name of
Senior
Advisory
Committee

Department of
Department of
Communications
Defence
Information
Technology and
the Arts
I
Executive Group & Defence Committee
Executive
Management Group

Department of
Environment &
Heritage

Department of
the Attorney
General

Department of
Agriculture,
Fisheries and
Forests

Departmental
Executive

Executive
Management
Team

Department of
Education
Science and
Training
Corporate
leadership group

Department of
Employment
and Workplace
Relations
Management
Board

Department of
Family &
Community
services
Executive Board

Department of
Finance

Department of
Foreign Affairs &
Trade

Executive Board

Senior Executive

Department of
Health & Aging

Department of
Immigration &
Multicultural &
Indigenous
Affairs
Management
Board

Department of
Industry Tourism
and Resources

Department of
Prime Minister &
Cabinet

Department of
Transport &
Regional Services

Executive

Executive

NA

Agency

Department of
Treasury

Name of
Senior
Advisory
Committee

Executive Board

Department of
Veterans'
Affairs
Executive
Management
Group

Executive
Roundtable
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13.

The APS Environment in 2004

At the time of initial interviews (June-July 2004) the APS was undergoing
some structural changes. These changes were, for the most part, typical of the
types of changes that occur from time to time in departments of state. For
instance, following a Federal election in October, there was a mini-spill of
departmental Secretaries resulting in several moves - those that affected
departments in this study are shown in table 5-2. However, two more
significant changes also occurred relating to the abolition of the Aboriginal
and Torres Strait Islander Commission (ATSIC) and the implementation of
the recommendations made in the Report on the 2003 Review of the Corporate
Governance of Statutory Authorities and Office Holders (the Uhrig Review).
On 1 July 2004, the Aboriginal and Torres Strait Islander Commission
(ATSIC) was abolished, bringing to an end a IS-year experiment in aboriginal
self governance. As a result, most of the policy functions from the former
ATSIC were transferred to a renamed Department of Immigration and
Multicultural and Indigenous Affairs (DIMIA). The impact of this change on
DIMIA is discussed in Chapter 7. Residual - mainly operational - former
ATSIC functions were 'mainstreamed' into departments that had historically
been responsible for similar functions in the non-aboriginal community. For
instance, health matters were transferred to the Department of Health and
Aging, legal matters to the Department of the Attorney General, and so on.
However, to maintain a coordinated and consistent approach, policy and
service delivery was centralised in a new government agency, the Office of
Indigenous Policy Coordination (OIPC), which was tasked with ensuring a
whole-of-government approach was maintained.
In August 2004 the government response to the Uhrig Review was
announced by the Minister for Finance and Administration. The Review
made seven recommendations, all but one of which - relating to
establishment of an 'Inspector General of Regulation' - were accepted by
government. Underlying the recommendations was a view that statutory
authorities should operate either separately to government under their own
independent board, or be aligned more closely with the relevant portfolio
Minister without a decision-making board (Uhrig 2003: 11-12). There
followed a systematic process of re-arranging accountability arrangements
between statutory authorities and Ministers to achieve these ends - progress
is regularly reported on the Department of Finance and Administration
website (DoFA 2007).
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14.

DIMA Domestic and Overseas Locations]

Australian Locations

Overseas Regional Locations

Canberra

Bangkok

Central office in Canberra
(Belconnen)

Ho Chi Minh City

Manila

Hanoi

Phom Penh

Canberra City
New South Wales

North Asia

Sydney

Beijing

Shanghai

Parramatta

Guandzhou

Taipei

Hong Kong

Seoul

I

Northern Territory
Darwin

South Asia
New Delhi

Colombo

Dhaka

Islamabad

Queensland

Middle East

Brisbane

Beirut

Amman

Cairns

Nicosia

Ankara

Southport

Dubai

Tehran

Thursday Island
South Australia
Adelaide

Europe
Athens

Moscow

Berlin

Vienna

Belgrade
Tasmania

Jakarta

Hobart

Bali

Singapore

Kuala Lumpur

Dili

Victoria

Africa

Melbourne

Pretoria

Dandenong

Cairo

Western Australia

Pacific Region

Perth

Suva

Auckland

Apia

Port Moresby

Nairobi

UK&EU
London
Americas
Washington

Santiago

Ottawa

Brasilia

1 Only posts at which DIMA Australia-based staff are present are listed. Other posts that are run
remotely from other centres are not listed
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15.

Commonwealth Ombudsman: 10 Lessons for Public Administration

1-Maintain accurate, comprehensive and accessible records
•
•
•

Could a lapse in records management in your agency result in administrative
errors that cause damage to clients?
Are there weaknesses in records management in your agency?
Does your agency have a clear and strong policy on records management,
backed up by training for all staff, and regular evaluation of whether the policy
is being observed?

2-Place adequate controls on the exercise of coercive powers
•
•
•

Does your agency exercise coercive powers?
Is there proper training and policy guidance for the officers who exercise
coercive powers?
Are checks and controls in place to ensure that coercive powers are properly
exercised?

3-Actively manage unresolved and difficult cases
•
•
•

Does your agency make difficult decisions that challenge the knowledge and
experience of officers?
Are there internal arrangements to pinpoint difficult cases and ensure they are
actively managed?
Is there a quality assurance system for reviewing the correctness of agency
decisions?

4-Heed the limitations of information technology systems
•
•
•

Does your agency rely on IT systems to assist decision makers?
Are officers alert to the risk that systems may not contain accurate or
complete information?
Are systems designed and maintained for accuracy, transparency and
completeness?

5-Guard against erroneous assumptions
•
•
•

Is there a risk that false assumptions could playa part in decisions made in
your agency?
Have the areas of potential risk in decision making been identified and dealt
with in agency guidelines, training and case review?
Are officers given practical instruction on how to make discretionary
decisions?

6-Control administrative drift
•
•
•

Is there unnecessary delay in making decisions in your agency?
Have procedures and mechanisms been implemented to prevent unnecessary
delay?
Do staff know it is their responsibility to advise others when delays in decision
making are occurring?
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7-Remove unnecessary obstacles to prudent information exchange
with other agencies and bodies
•
•
•

In making decisions does your agency rely upon or need information provided
by other agencies?
Do other agencies rely upon your agency to provide information relevant to
their decisions?
Have workable and sensible procedures been put in place for inter-agency
information exchange?

8-Promote effective communication within your own agency
•
•
•

Are the administrative manuals in your agency that provide guidance to staff
on making decisions accurate and up-to-date?
Is decision making monitored to review whether decisions are consistent with
the agency's policy and procedural guidelines?
Are legislative changes and court rulings communicated promptly and clearly
to staff?

9-Manage complexity in decision making
•
•
•

Does your agency administer complex legislation or programs?
Is the agency aware of faulty decisions that resulted from complexity?
Is special attention given in the agency to handling and supervising the
resolution of difficult and complex cases?

1O-Check for warning signs of bigger problems
•
•
•

Does your agency monitor decisions and complaints to check for systemic
problems in aqency administration?
Does your agency learn from the experience of other agencies that have
encountered problems?
Does your agency encourage critical self-appraisal?
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16.

Department of Immigration and Citizenship: Governance Committees

Corporate Leadership Group
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Executive Management Committee
The Executive Management Committee (EMC) helps the Secretary to set
corporate priorities, determine the standards by which success in achieving
these priorities is measured, and appropriately resource these priorities. The
EMC also considers key business issues and makes determinations on their
future direction.
The EMC meets weekly and consists of the Secretary, Deputy Secretaries, the
Chief Financial Officer, the Head of Strategic Policy, the Chief Legal Officer, and
the National Communications Manager.

Corporate Leadership Group
To assist the EMC in its work, the Corporate Leadership Group (CLG) convenes
monthly to share information about business risk and change, to discuss the
broader strategic environment in which we operate, and to negotiate agreement
on joint operational responsibilities. The CLG also provides a forum for
considering policy submissions, research, and other studies commissioned by
the CLG on topics approved or referred by the Secretary.
The CLG consists of the Secretary, Deputy Secretaries, Division Heads, State
and Territory Directors, the Head of Strategic Policy, the National
Communications Manager, and the National Training Manager.

Change Management Steering Committee
The Change Management Steering Committee (CMSC) advises the EMC on
issues to do with our broad change agenda, helping the EMC make well
informed decisions about priorities and change. The CMSC supports the EMC
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by monitoring the development of internal and external policy and major process
change proposals, to ensure these are consistent with our business priorities
and directions.
The CMSC also ensures there is an appropriate level of control and integration
of the change agenda in relation to a range of factors. These include the
commitment of resources, organisational priorities, impact on the workforce,
service delivery, and geographic priorities.
Departmental Audit and Evaluation Committee
The Departmental Audit and Evaluation Committee (DAEC) is headed by an
external Chair, and includes another external member. The DAEC ensures all
key controls are adequate for the task of achieving our goals and objectives, and
that they operate effectively.
The DAEC also provides independent assurance to the Secretary in relation to
our risk, control and compliance framework, and our external accountability
responsibilities, and helps the Secretary to meet his statutory and fiduciary
duties.
The DAEC's key objectives are to strengthen our risk management and quality
assurance frameworks, and to promote compliance and a culture of risk
management awareness within the department.
People Management Committee
The People Management Committee (PMC) contributes to organisational
effectiveness by strengthening our understanding of the impact of strategic
human resource initiatives. The PMC ensures that planning and policies on
human resource issues are consistent with government objectives and our
business directions. It advises EMC on a wide range of people management
issues, ensuring there is a considered corporate view on how these issues affect
our performance.
Systems Committee
The Systems Committee is responsible for advising the Secretary and the EMC
on the carriage of major technology and systems matters, such as the Systems
for People programme. It also makes recommendations on strategic directions
for technology and systems, consistent with government objectives and our
business strategies. The Systems Committee is supported by six boards, four
representing specific business areas and two that focus on broader corporate
areas with systems and business information needs.
DIMA Performance Management Committee

The DIMA Performance Management Committee (DPMC) is responsible for
improving and managing the quality and consistency of our performance. The
DPMC oversees the translation of our strategic priorities into operational
priorities for our staff and managers. It is responsible for establishing
performance measures and targets that give our staff a focus in delivering
strategic priorities. The DPMC is responsible for establishing service standards
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and strategies, monitoring service delivery performance, and ensuring best
practice is identified and replicated.
The DPMC is supported by Performance Management Boards in each of the
policy and programme divisions and these boards participate in the development
of performance management processes. These include the effective use of
management information to monitor and assess quantitative and qualitative
performance measures across the service delivery network. They also address
any service gaps and ensure business unit performance remains aligned with
our priorities.
Values and Standards Committee
The role of the Values and Standards Committee (VSC) is to provide advice and
to influence the leadership role consistent with the APS Values and the Code of
Conduct. The VSC also helps us to develop a positive and client-focussed
culture which supports our strategic value statement. It ensures training activities
are aligned with the APS Values and that these values underpin our strong client
focus.
Fraud, Integrity, and Security Committee
The Fraud, Integrity, and Security Committee (FISC) provides assurance to the
Secretary and direction to managers on risks relating to the integrity and security
of our business operations - particularly programme integrity and security of our
staff and property.
Key outcomes from the FISC include an assessment of risks to our output
integrity and delivery of a report identifying key risks that need to be managed.
The report is being used by programme managers, to address any risks to
programme integrity in their business plans, and to ensure risks are being
appropriately managed. The report will also guide the future work programme of
the FISC.
Strategic Policy Committees and Steering Committees
Strategic Policy Committees and Steering Committees are cross-organisational
groups whose purpose is to facilitate collaboration on key initiatives or areas of
policy. These committees afford opportunities for work priorities and
responsibilities to be negotiated by the areas directly charged with their delivery.
Steering Committees oversee the management and achievement of the
outcomes of a project. They normally represent all the stakeholder interests
(business, user, and supplier) for a project and provide direction and advice and
a point of escalation and reporting for the project manager.
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LEGISLATION

Aliens Deportation Act 1948
Auditor-General Act 1997
Commonwealth Authorities and Companies Act 1997
Commonwealth of Australia Constitution Act 1900
Corporations Act 2001
Financial Management and Accountability Act 1997
Fisheries Management Act 1991
Migration Act 1989
Public Service Act 1922
Public Service Act 1999
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