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Chapter 14

:I'he court’s response to
Intmate partner sexual
violence perpetrators

Anna Carline and Patricia Easteal

Introduction

Any cfforts to change the way IPSV defendants are treated need to recogni
th_at .the courts’ responses do not take place in a vacuum, but are e bO%II:llZde
within the attitudes held by many in the contmunity arld by the ;lel ) ~E‘f
legal precedent and past practice. The “license to rape” (the spoyusal exeith(' )
from sexual assault charges), although now abolished in most counrt)r;on
continues to have a potent impact on the beliefs and actions of the courts eii’
the community (Carline & Easteal, 2014). i you work in the criminal ; e
system it is us,.eful for you to learn more about why this is so. In this cli;ls?ce
we will highlight some of the ways that the legacy of the ﬁc-tion ri lesP o
the courtr(zom. We provide several examples of how IPSV contim?ei noltn :0
be seen as ‘real tape” and how this affects the legal response to perpetrat ;
We al.so include a few recommendations. Some are relevant fof tE;s . OI:S-
work in the Coutts. Other suggestions are more relevant for readers Wfl s are
advocates or in positions to work toward law reform and/or policy ch.emog:sr )

Not quite “real” rape

Since th.e 1980s, studies of attitudes toward partner rape have found that
people simply do not believe that husbands ever use force to compel the?r rives
to have sex; some believe it’s rare; some believe wives have no rfght to sawwe?
flnd many do not think this type of sexual assault harms the victim becau . n}? ’
18 used to having consensual sex with her abuser (Basile, 2002; Ferro Cerileleslee
gcal-lslzlt?man, _2(_)03). A mythology persists which constructs marital r,ape as Iess’
Dardi%mlg :r 1n_]13r10us th.ln other types of rape (Easteal, 2001; Edwards, Turchik,
system, tlmyno 5, &: .Gl_dyc_z, 2011). Be aware that within the criminal justice
B ff, same mlr-nn:uzamon. of the hartn of IPSV and reduced culpability of
¢ offender is reflected (Carline & Easteal, 2014). As stated in an Australian
iti}}:feals muatter, IPSV may be seen as “quite different from the characteristics of
i more ufual cases of non-consensual sexual intercourse which coine before
€ Courts”™ (Tumell v The Queen [2006] NSWCCA 399, [65]).




144 Anna Carline and Patricia Easteal

For example, note that the high rate of prosecutorial discontinua‘nclie‘s 1n‘all
sexual assault cases is slightly higher in partner rape (Heenan,_2004a; Lea,_ arivus,
& Shaw, 2003). Evidently, prosecutors are inﬂuenceq egl‘ther" co?tii:u})lusy or
unconsciously by the continuum of “rea_l” rape ar'ld will run wn d‘t j‘casifg
that they believe will result in a conviction. For 1n§::ance, in Cana :ll.d t;—sp ©
the abalition of the marital rape exemption in 198:?. both ‘Crm‘vn an ‘ t,dt.rl‘L ,
counsel generally translated wife/partngg ;1)1pe as ‘bad sex’ or ‘unwanted sex

e” (Lazar, 2010, p. 333). )
bult:;lr‘zlfl;iag)o,;zelg reg(arding prosecl;torial decision-making stems trt}tzn the
English case of R v A ([2012] EWCA Crim 434). The defendant in ; is Ci:lS(f;
was an IPSV victim who was convicted for perverting the course (;1 Jlgsu(;lc
after she falsely retracted an allegation of rape against her a.buswe usﬂ_ and.
Despite acknowledging the psychological impa_ct (_’f the domestic abuse suffere t
as well as the pressure the perpetrator and his sister p.laged on her t](: lretrac
the complaint, the Court of Appeal upheld the conviction. Ne?verft- e es;;las
Hoyano (2013) argues, the decision to prosecute an I_PSV victim for a £: sz
retraction fundamentally undermines the legitimacy and integrity of the crlrn}n
justice system. It may also negatively im.pact rates (_)f reporting, as wom;n t E:;
being prosecuted if they retract a complaint (x_fvhlch is not an unccimm(;)n eah
of IPSV). The Director of Public Prosecutions }_ms since develope hja }Ilaoifcy
to deal with false retractions in rape and dorne.stlc violence cases which, if it
had been applied in R v A, would have resulted int no further actu;n. aI]-llowever],
as Hoyano {2013, p. 245) notes, this_ is “unlikely to con_lpletey ay |any
apprehension,” as the possibility of being prosecuted remains.

Recommendation: Use expert witnesses

One way of assisting the court to understand the specific effects {md Eanns s;:
partner rape is to have expert testimony and/or reports by people who wor
in the area of violence against women as a normative part of the t.rla.l process.
These experts may provide judges and jurors with the necessary mforrrzlgt(;;n
to better understand how IPSV is “real” rape. As demonsttratc_ed by Long ( E)li
their evidence might combat the myths about domestic wo!ence and sexu
assault, and how the mythology may intersect in the perception of [PSV.

How consent is negated in IPSY and may not be
understood

Consent is a complex legal construct. Therefore, it 1s essential to be aware !:hat
establishing the two elements of the offense gf sexual assault is cha]lglgxﬁlgé
and that these problems seem to be magnified in the context of IPSV (Carlin

& Easteal, 2014). Unsurprisingly in a partner context, proving that the ;vognari
did not consent (a physical element) or an absence of consent that the de er; alzl
knew of, but chose to ignote (the fault element) is difficult, because of the
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history of consensual intercourse. This can problematically lead to the
imposition of informal “presumed consent” or “continuing consent™ models,
even in jurisdictions such as Canada, which on the surface require affinmative
consent (Lazar, 2010),

In a 2009 Australian jndgment, for example, the judge indicated that defense
Counsel in the final address had focused on the defendant’s knowledge of lack
of consent and had asked the jury to take into account the fact that the
complainant and the appellant were married: that they had been living together
for 15 years and “how married couples might relate to cach other in a sexual
environment” (TK v R (2009) 74 NSWLR. 299, 328).

Understanding that no consent was given is made more problematic by
survivors’ expetience of the different types of coercion: social, interpersonal.
threat of physical force, and physical force {Finkelhor and Yllo, 1985). Many
IPSV survivors experience multiple types of coercion both concurrently and
over time, in the context of changing abuse patterns {Mahoney & Williams,
1998). Yet, we must emphasize that the legal interpretation of consent and its

negation focuses far more upon physical force and injury, as illustrated in the
sentencing remarks in a 2013 Australian Capitaf Territory case (R v TN {2013]
ACT SC 64 (10 September 2013). Justice Pentold noted brussing, four loose
teeth, swollen lips, and abrasions as a resuit of the attack. In senfencing the
offender to almost five years of incarceration for raping his estranged wife of
22 years, she stated: “This was a particularly nasty sexual assault in the sense
that it appears to have involved Jthe man] using a sexual violation to assert his
power over his wife.”

Recommendation: Work to amend consent provisions or
their interpretation

Expert witnesses and/or expert reports could be employed to explain what
types of behavior are coercive and what could constitute negation of consent
from the victim’s perspective. Further law reform might help too. Pertinent
provisions could be amended to state that consent is not relevant when actual
bodily harm is involved. In cases of assault, and even indecent assault, the couris
have affirmed that view. There is also precedent within rape common law., In
the Canadian case of R v Welsh (1995) 86 OAC 200, it was held that a petson
cannot consent to a sexual act causing bodily harm.

Vitiation of consent could be defined more broadly to include the type of
intimidation that can be generated in a marital type of relationship. As the
Australian Law Reform Commission (2010, p. 1158) recommended, all
Jurisdictions should include that consent is negated if there is “abuse of a position
‘of authority or trust’; and to threats against the ‘complainant or any other person.”™

As an alternative to defining, or redefining, consent, attention has been given
to the development of offenses in which the notion of consent is not so pivotal
(Tadros, 2006). Such an approach, for example, has been adopted by some of
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intercourse, there is an “inference that women are less likely to be raped by

- ) e - ; dation scheme in which
those jurisdictions such as Michigan that operate a gradati their sexual partners rather than others™ (Boyle & MacCtinumon, 1998, p. 229).

the law stipulates that in certain circumstances sexual activity is an offense, such

as if the defendant is armed with a weapon, causes personal injury_, or uses
force or coercion (Mich Comp Laws § 750-520b(1) (1?74). By focusing m_orcj
on the violence used, as opposed to the sexual activzqf', the law recopnizes
that rape/sexunal assault is fundamentally a crime of violence. Furtheri the
prosecution does not have to prove the absence of consent. The focus is on
the conduct of the defendant, as opposed to the complainant.

Evidentiary barriers with IPSV

Be aware that a higher evidential threshold may be set‘ in IPSV cases and.- as
Sack (2009, p. 937} notes, such differential trmtment_ “*demonstrates 011gmn§
toleration for the view that married women are not entitled to lega_l autonomy.
Additional evidentary issues could include the disappea.rance 'Of evidence, Whlch
can be used against the woman in court to further. dlSCI:Cdlt her as a w1tnessi
Prompt disclosure and reporting are not the norm with this type of rape (Eastea
& McOrmond-Plummer, 2006). _ _

The admissibility or inadmissibility of prior violejn(?e evidence is e-xtremely
important too. From the perspective of the IPSV victim, __ﬁzar of physm:_il forcti
may be the source of coercion. If testimony concerning fap‘uly woler%ct
antecedents is not admitted and the incident is looked at in }sglat,mn from prior
abuse, then the threat of force that vitiates or negates the victim’s consent may
not be understood. , o o

Another problem concerns defense barristers’ questioning of the victim
witness about specific sexual activities between_ her and the accused. The atlltln
is to suggest that “consensual sex was more likely to have occurred on the
occasion in question, just as it had in the past” (Heenan, 2094a, p- 8). Althqu_gh
laws have been enacted to restrict the admission of previous sexual- activity
between the accused and the complainant in most Welstf:m. countries, su(?h
provisions continte to be susceptible to problernatif: judicial interpretation in
IPSV cases (Carline and Easteal, 2014). In the English I_-Iou.se of Lords in .R v
A (No 2 [2002] 1 AC 45) for instance, the Court Fnalntamed that prevm}tlls
sexual activity between the accused and the compl?unant was relevant to the
issue of consent and therefore should be more readily admissible. And, across
the world in Australia, the conviction in Taylor v The Queen.[ZOOf)z] NSWCCA
180 was quashed and “a miscarriage of justice” declared since “this is a casle
where the jury’s view of ABC’s credibility in her account of how the assault
took place is of great importance.” The crux of the appe?nl was that evidence
about a continuing sexual relationship had not been admitted.

The underlying reasoning in these and other s_uch“ E5ES ppedns to noc;
recognize that consent is given anew each nime and is a deqsmn, " as oppose
o “an emotion or a mind-set” (Ellison, 2010, p. 208). By implying that due
to her previous sexual activity a woman is more likely to consent to sexual

This may restrict these women’s right to legal protection (Firth, 2006},

Recommendation: Work for reform and judicial education
that changes (interpretation of) the rules of evidence

Under most legislation, evidence is considered 15 relevant and therefore
adnutted if it “could rationally affect (directly or Indirectly) the assessment of
the probability of the existence of a Jact in issue in the proceeding” (Evidence
Act 1995 (Cth) section 55). Judicial education about IPSV is required. To
understand how consent is vitiated or negated, which is the fact in issue, Judges
must learn that IPSV should be seen within the dynamics and context of the

other manifestations of family violence.

As far as evidence concerning previous sexual activities between the accused
and the victim, McGlynn (2010, P 225), in her feminist rewriting of R 1 A4
{No 2), suggests that the more discretionary Canadian Criminal Code s 276 could
be adopted in other countries. In Canada, when sexual history evidence is
admitted because it is deemed relevant to some other issue in the tral, the
Judge must warn the jury not to draw nappropriate inferences regarding consent
and credibility (R v Seaboyer [1991] 2 SCR. 577, 636). Although such judicial
warnings regarding inappropriate inferences may have little effect (Schuller &
Hastings, 2002; Schuller & Klippenstine, 2004), we believe their use is of value
as they involve judicial officers challenging problematic assumptions regarding
rape and consent.

Further to this, a significant online resource for Judicial education regarding
the nature and impact of IPSV has been developed in the U.S. by the National
Judicial Education Program of Legal Momentum, Intimate Pattner Sexual Abuse:
Adjudicating this Hidden Dimension of Domestic Violence Cases, WWW.Ijep-
ipsacourse.org. This free online course may be of use not only in relation to
the development of appropriate Judicial warnings, but also for professionals in
all disciplines to extend their learning about IPSV.

Legacies in sentencing

Instead of considering the violation of the trust i1 a mtimate relationship s
an aggravating factor, the judicial tendency may be the opposite: seeing the
{previous) relationship as mitigating the sentence. For example, Easteal and
Gani (2005) identified IPSV cases with histories of domestic violence in which
Judges considered offenders’” emotional upset at a relationship breakup to be a
mitigating variable at sentencing. If the wornan has willingly had sex with the
rapist at some point in the recent past, this may affect the judge’s construction
of the offense, perhaps viewing the defendant as having a genuine but
unreasonable belief in consent. This is exemplified in the lenient sentences and
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language used by some Australian judges (Easteal & Gan.i, 2005). The harm of
rape by a stranger often seems to be considered as relatively greater:

The case was not one where a victim walking through a lonely street or
park at night is seized by a complete stranger about whom she knm;lvs
nothing and who, for all the victim knows, may well kill her when the

mereosseE {Boney v R [2008] NSWCCA 165)

an extremely serious example of the offence of rape . . . She was unﬁnown
to vou, taken from the street where she had the right to feel safe. She was

: ithout explanation and suffered extremely serious injuries.
S (R v Gill [2008] VCC 0027, 46-47)

In Scotland, too, at least some judges still accept that a domestic relationship
I 1
operates in mitigation:

Whilst the element of breach of trust involved i_n any domestic assaulF is
an important factor in determining penalty, the. significance of an _ong;)lmg
sexual relationship in determining the penalty in a case such as this where
the gravest feature is that there was penile penetration and the c9nv1]f]:it10_n
is for rape, is a much more complex issue. The fact of the relations 112 is
one of a complex host of facts and circumstances that. have to be taken
into account in determining appropriate sentence. In this case we consxde;
that the trial judge gave insufficient weight to the f:slct that the couple ha

regularly engaged in sexual intercourse over a period of two years up to

i f the offence.
the night of the (HM Advocate v Petrie [2011] HCJAC 1, {7])

In England and Wales, the sentencing of IPSV has ETIOIVCd over the year;.
Guidance was initially produced by the Court of Appeal in R v Mtllbenj_; ’([2000;
2 All ER 939), which was incorporated into the S_entenrfmg Council’s 20
Definitive Guideline, and remained in force unFll April 2014. Tht‘a c01111rt
agreed with a proposition from Sentencing Advisory Panel, regar_dmg the
equal seriousness of relationship, acquaintance, and stranger rape. This wa; ari
auspicious development, given previous judicial pronguncs:ments t(?,.the e E;:
that the “violation of the person” and “the defilement,” which were mt:wtell'1 e
features” of stranger rape, were “not always present to the same degree w. er}
the offender and the victim had previously had a long—standlri;g sexua
relationship™ (R vs Berry [1988] 10 Cr App R (§) 13). Unfortunately‘,‘ ok\\;lever,
the court still elevated the fear caused by stranger _rape, due to the 1:[1 gwn
quantity” of the actacker, which may lead the victim to wond(er: [i]s he a
murderer as well as a rapist?” (R v Millberry [2003] 2 All ER 939, 944).
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The court, however, failed to recognize the heightened fear suffered by an
IPSV victim. Fear may well permeate her life, and repeat victimization is highly
probable. In addition, in many cases partner rape 15 linked to the onset of
pregnancy, thus causing additional apprehension, and a woman is also likely
to suffer physical, and potentially fatal, viclence (Ruuniey, 2003). The court

also speculated that partner rape may be subject to unique forms of nutigation,
due to “the ongoing nature ot the relationship between the offender and the
vietim"™ (R v Millberry [2003] 2 All ER 939, 947) and in a case of relationship
breakdown “‘an offender may be subject to an unusual degree of provocation
or stress” (Rumney, 2003, p, 874). As discussed further below, the new 201 4
Guideline may go some way to ameliorate these issues.

Not all judges regard relationship or prior relationship as a mitigating
variable. Indeed, some decisions in England and Wales and in Australia have
stressed both the specific trauma of a woman being raped by an estranged partner
and that the parameters of aggravation should he defined the same in marital
rape as in other types of sexual assault {Carline & Easteal, 2014). In quite an
early Australian case, Slicer held that prior sexual relationship was not a miti-
gating factor, nor was the fact that marital rape had only recently been made
a crime (R v S (No 2) {1991] Tas R 273, 28(}). More recently, in an Australian
case of partner rape in which a man inserted a wine bottle into his partner’s
vagina, the appellate court stated that “[t]he fact that the complainant and the
appellant were in an existing sexual relationship cannot mitigate the offence
in this case” (Gillies v DPP (NS W) [2008] NSWCCA 339).

Recommendation: Establish specific (or improved)
sentencing legislation or guidelines

In addition to legisiative amendment, establishing rape-specific sentencing
guidelines in jurisdictions currently without them or Improving existing ones
could reduce the potential for biases or ignorance in the construction of rela-
tive harm, and of victim and perpetrator blameworthiness. In Australia, for
instance, while legislative provisions such as s 21A of the Crimes (Sentencing
Procedure) Act 1999 (NSW) may guide the exercise of Judicial discretion, there
are no specific guidelines in relation to IPSV or indications as to the relative
importance of the multiple factors to be considered. This sits in contrast with
the approach adopted in England and Wales which, after a consultation pro-
cess, has recently instituted a new Definitive Guideline {Sentencing Council,
2013a).

Significantly, from the inception of the consultition process (Sentencing
Council, 2012}, the rarity of stranger rape was acknowledged. Thus, the
resulting guidance aims to encompass factors that pertain to situations where
the victim knows their attacker. The Guideline further states that there is an
“mherently serious™ baseline of both harm and culpability in rape cases, which
can only be increased {and never decreased) by the presence of other fictors.
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i ing t
Subsequently, three categories of harm are developed, delmeatet;l ai:cli)rdmgang
the presence of additional factors, including severe psycholoﬁ;nca armriate
ini i rop
i thers). Upon determining the app: :
threats of violence (among o _ g e
i j ill then consider the aggravating an gal
sentencing category. the judge wi _ i A
1 spec this encompasses factors dr: 1
factors. With respect to the former, drawn from the
ic vi l ideline, for example. compelling _
domestic violence sentencing gui .
leave their home and the exploitation of child contact arrangements to commit
i b il, 2013b: 11).
an offense {Sentencing Council, ) - o
Thus tht\B 2014 Guideline is based upon a broader mnceptuahzatlog of’ ra‘pe,
and co u‘]d be a useful template for other jurisdictions. I.mprovemer_]c;s, (;W et\f an-;
could be made. Concerns have been expressed regardmg:f(a) the (;, )etl;ltl 1ca11
rie i 3¢ o e reduc-
' : this suggests a hierarchy of rape; ,
of three categories of harm. as ohispe Qs uc
i ini starti int from five to four vears; and () ¢
tion of the minimum starting poin I years; P
i i ' re d character as mitigating factors g
inclusion of remorse and goo : ‘ :
(I‘ouncil 2013a). Furthermore, breach of trust in a partner rape shouldlc_)pe:liti
. L 2013a). ‘
as an exacerbating factor. Trust should be held to encompass the re;lla?lrra ¢
relationship rape can have a further-teaching and longer-lasting trauma p
by other perpetrators. . . .
YIH adde:ion to sentencing guidelines, judges do need to be bettgr eq;llpp;d
i This can be achieved in a number of ways.
to understand the reality of rape. a i
ini | is needed. Targeted training may w.
Further training of court personne . Targeted trainir Ioder
i uld be via “specialisation in cou
best. One way of such targeting co < el
i iali al offences courts” (Heenan . P .
for the creation of specialist sexu. cour ) '
Additionally, expert reports by people working in the area of wcl)lencc;} ag}:;n:t
/ i ate
ictim 1 tements should be used routinely to faci
women and/or victim impact sta sho _
an understanding of the reality of domestic violence and the particular traumas
of IPSV.

Last thoughts

The legal gatekeepers and legal provisions function within 4 larger :iocm::ll
i ears to be an unconscious gendere

ntext. At the societal level, there app _ : .

Ei)t ring of “reality,” which can militate against successful implementation of
e ’ - . . -

legal remedies. The existence of unwritten social subtexts is f,:v1dent Wh:il —\:lr;

look at how IPSV is treated by the courts. Legal gatekt(rfpei:)s. edclllcla;lnlci)::fS znd

i ften act to reinforce gender-biased be :

occupational subcultures o -blsed belies <o
i i i . As a consequence, in civil a

misunderstandings about wolence_ : : -

remedies, police, prosecutors, magistrates, and judges may invoke stercotyp

in applying the law. _ b
TI;SE v)gtate’s legal response to violence against women does peed/@org v;n;lr'l i

However, reforms to the law should aim to empow:jl surv;vo_rsl v1c:311;1gainst

: i i s about the reality of violenc

be supported by wider public message : .

womfr? We mﬂst all recognize — and that includes lawmakers and people in

the community — that laws do not exist and operate in a vacuum.
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Chapter |5

Intimate partner sexual
violence and family law

Angela Lynch, Janet Loughman, and “Eleanor”
Commentary by Thomas P. Alongi

Introduction

Intimate partner sexual violence (TPSV), as a manifestation of family violence,
is relevant within the family laws that determine parenting outcomes for
children in Australia and in some U.S. states after separation.

In Australia, the paramount consideration under the Family Law Act 1975
is the best interests of the child. In determining a child’s best interests, protecting
a child from physical or psychological harm from being subjected to (or
exposed to) abuse, neglect, or family violence is a primaty consideration of the
family courts, and one that should be prioritized over the benefit to the child
of having an ongoing relationship with each of their parents, Family violence,
and the existence and nature of any family violence protection orders, are also
relevant considerations in determining a child’s best interests. A sexual assault
or other sexually abusive behavior is specifically inchuded in the examples of
behavior that may constitute family violence. However, despite the legislative
relevance and serious impacts of IPSV on victims/survivors and consequently
their children, IPSV is rarely if ever argued — or rarely if ever argued well —
n family law. This might be for a variety of reasons, including:

*  Professionals within the family law systemn may not ask women about their
experience of IPSV as they do not understand its relevance to risk.
Women themselves have not identified their experience as IPSV.
Women may not want to reveal their [PSV experntence to lawyers and other
professionals because of a lack of trust, concern that it might expose them
to public scrutiny, and worry about being judged harshly.

And raising the issue may also subject them to being cross-examined about
the IPSV, which they may want to avoid.

In addition, the Judiciary, lawyers, and other professionals are generally not
well trained on IPSV and its tmpacts on adules and/or children: they may lack
training on trauma more generally.




